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ADVERTISEMENT 


TO 


THIS  THIRD  EDITION. 


THE  favourable  reception  which  this  Work 
has  met  with  from  the  Profession,  induced  the 
Author  to  add  to  the  second  edition  a  Pre- 
liminaiy  Dissertation  on  Tenures ;  together  with 
a  Chapter  on  the  Statute  of  Frauds ;  and  also 
to  use  his  utmost  endeavours,  by  a  careful  re- 
vision and  correction  of  the  whole,  and  by  the 
addition  of  many  new  cases,  to  render  it  more 
complete. 

This  Third  Edition  has  been  carefully  revised 
and  improved  by  the  addition  of  several  cases 
and  references. 
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PREFACE 


TO 


a 


THE   FIRST   EDITION. 


ALTHOUGH  the  Law  of  Real  Property  forma 
the  most  extensive  and  abstruse  branch  of  our 
jurisprudence^  yet  no  attempt  has  hitherto  been 
made  to  reduce  it  to  a  distinct  and  compre- 
hensive ^system.  .  A  Digest  of  this  part  of  the 
Law  is  therefore  here  oiBfered  to  the  Profession ; 
in  which  a  systematic  distribution  is  framed 
of  the  general  principles  of  each  Title  ;  sup- 
ported by  abridgments  of  the  cases^  in  which 
those  principles  have  been  established^  or  con- 
firmed. 


It  is  but  of  late  years  that  this  mode  of  treat- 
ing    legal    subjects    has    been   adopted-      Our 
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abridgments  and  treatises  on  particular  titles 
of  the  law  formerly  contained  little  more  than 
a  collection  of  the  adjudged  cases^  that  had 
been  determined  on  each  Title ;  disposed  with- 
out much  method^  and  without  establishing  or 
deducing  any  general  principles. 


There  was,  however,  one  eminent  exception ; 
the  excellent  Essay  on  Contingent  Remainders 
by  the  late  Mr.  Fekrne.  'JPhe  perusal  of  that 
admirable  work  first  suggested  to  the  Author 
the  idea  of  attempting  to  form  a  methodical 
arrangement  of  the  general  principles  of  the 
Law  of  Real  Property.  And  upwards  of  H^enty 
years  since,  he  submitted  id  the  Profession  his 
Essay  on  Fines,  written  avowedly  oh  that  plati. 

•  •  •  • 

The  favourable  reception  with  ^hichlhe  Pfo-^ 
fessioh  honoured  that  iittempt,  eticottrftged  him 
to  proceed  in  discussing  all  the  other  Titles  be- 
longing to  this  part  of  the  law  in  the  sanre  ban- 
ner. In  the  prosecutioii  of  this  Work  he  beciune 
every  day  more  sensible,  that  the  true  mode  Of 
treating  legal  subjects,  as  well  as  other  branches 
of  science,  is  by  a  systematic  distribution  of 
abstract  principles,  illustrated  and  supported  by 
adjudged  cases.  '  In  this  idea  he  was  fully  con- 
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firmed  by  the  authority  of  the  late  Sir  William 
Jones ;  who  has  truly  said^  '^  If  law  be  a  scienc^^ 
and  really  deserve  so  sublime  a  name,  it  must  be 
founded  on  principle,  and  claim  an  exalted  rank 
in  the  empire  of  reason.  But  if  it  be  merely 
an  unconnected  series  of  decrees  and  ordinances, 
its  use  may  remain,  though  its  dignity  be  lessened; 
and  he  will  become  the  greatest  lawyer  who  has 
the  strongest  habitual  or  artificial  memory/'  (a) 

Although  the  portion  of  time  which  the  Author 
has  been  able  to  spare  from  the  avocations  of  his 
profession  has,  for  several  years,  been  employed 
in  the  execution  of  this  Work,  yet  he  is  con- 
scious that  many  omissions,  and,  he  fears,  errors, 
may  be  discovered  in  it.  But  such  must  be  the 
case  in  every  attempt  of  this  nature.  Those, 
who  are  most  conversant  in  our  law,  will  be 
most  sensible  of  the  impossibility  of  attaining, 
or  even  approaching  to  perfection.  Such,  in- 
deed, is  the  condition  of  human  knowledge, 
that  the  same  observation  is  applicable  to  al- 
most every  branch  of  science. 

A  late  learned  and  reverend  prelate  has  justly 
remarked,    that  '*  a  system  arising  from  the 

(a)  Law  of  Bailments. 


via        PREFACE    TO    THE    FIRST    EDITION:- 

collection  and  arrangement  of  a  multitude  of 
minute  particulars,  which  often  elude  the  most 
careful  search,  and  ["sometimes  escape  observ- 
ation, when  they  are  most  obvious,  must  always 
stand  in  need  of  iniprovement/'  (a) 

»  _^  ,  • 

(a)  Preface  to  Doctor  Lowth's  Grammar. 
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VI.  949 

934 

336,344 


V.  Cbapmaii, 
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— ,  Deed  IV.  67,  76 
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&c.  II.  66 

—  9.  Whitbread,  AUenation  by  CuS' 
torn  V.  504 

—  ».  Whitehead,  Fine         190,  227 

—  o.  Whichelo,  Devise  VI.  256 
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^du.  Sanders,  Prescription  III.  486 
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Vol.  Page 

Downman's  Case,  Tide  Deed    IV.  1 38 
Down's  Case,  Fine  V.  142 
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Dymoke  v..Hobart,  Advowson   III.  10 
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East  V.  fimrdiBg)  'Ccpykold 
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Eastwood  0.  Vmcke,  J<imture         ns 
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Eaton  V.  Jacques,  Mortgage      II*  103 
Ebrand  t.  Dancer,  Triut  1. 434 
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II.  83 
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11.369 
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III.  70,  71 

V.  PikB^  Devise  VI.  139 

r  V.  Slater,  Deerf     IV.  148,  349 

-*-^  Fine  V.  337 

9.  Warwicl^  EekUe  Taa 

I.  103 

-y  MofigUge  II.  179 

— — — «'  Case,  Recovery        V.  486 

■     ^-^  AJienaHonbyCus^ 
torn  V.600 

lU&ngbam  o.  Carew,  JoM  7^im<^ 
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Egglestone  o.  Speake,  Devise  VI.  86 
El£ridge  o.  Knott,  Prescr^pHen 

UL  60S 

: y  RetOs  340 

Elie  V.  Osbom,  Remmndet       II.  386 
EUiot  V.  ElHot,  Trust  h  434 

Elliot's  Case,  Fme  V.  114 

Ellis  V.  Gnavas,  Mortgage         II.  108 

V.  Smith,  Devise  VI.  63,  87 

Ellison  V.  Airejy  Trust  h  497 

,  Devise         VI.  396 

Elme'8Ca8e,Fm«  V.  174 

Elj,  Dean  and  Chapter  of,  v.  Warren, 
(3Atk.  189.)   Copyhold    h  379 
Else  V.  Osbom,  Remainder       11.  341 
Emanuel  College  o.  Evans,  Mortgage 

80 
Emerson  o.  In<ihbird,  i)evise     VI.  136 

■  o.  Selby,  Common      in.  76 
Emery  v.  Grocock,  TVnf^  L  486 

! —  V.  Wase,  JFIme  V.  183 

Endsworth  v.  Griffith,  Mer^nge 

II.  88 
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Enfield^  Cas^  tSne  74 
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— —  V.  Weeks,  Copyhold  300 

Estwick's  Case,  Tenstree  36 
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^■i**i 


**^^M^.«a 


MMrUftAAi 


vaieJct  V.  IS 
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Evelyn  v.  Evelyn,  Mortgage  166 

■    ■ ,  Deed  IV.  166 
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Ever  V.  Aston,  Copyhoid  L  308 

Everall  v.  Smalley,  JUenaOon  by  Cut* 
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,  Joiai  Tematey 
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"■  ■    ■  V.  Knightley,  Joittture    I*  31-8 
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343 
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Exton  9.  Greaves,  Marigage  li.  86 
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Eyston  v.  Studd,  Reeevety  V.  460 
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Fairfax  v.  Heron,  Devise  VI.  409 

Fairfield  v.  Morgan,  id.  160 

FairtiUe  v.  Gilbert,  Deed  Vf.  373 
Falkland  v.  Lytton,  D^vaie  VL  3«S 
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VI.  I7a 
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Fuiejvt.  Robertson,  Mortgage  II.  163 
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Faei^Caaeof,  Fime  V.  11, 171 
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0.  Smith,  Deedf  IV.  110 
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f  itif enld  o.  FiwcopWrg,  Da^tf 
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"     '  "  ,  Recovery  V.  411 

Fladong  v.  Waiter,  Prescrq>iion 

III.  519 
Fleetwood's  Case,  Estate  Jbr  Years 
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IV.  136 
Fletcher's  Case,  Devise  VI.  443 
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Holbrook  v.  Sharply,  Deed    IV.  502 
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II.  266 

J  Deed  IV.  461 
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1.83 
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V.  Martin,  id.  233 

Holford  V.  Hatch,  Deed  IV.  400 

Holland  o.  Bonis,  id.  108 
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Holland  v.  Dauntzej,  Recovery 

349,  470 

V.  Fisher,  King^s  Grant      54 

HoUingshead  V.  Hollingshead,  Deed 

IV.  18,  21 
HolUnshead  v.  Walton,  Common 

111.77 
HoHis  V.  Carr,  Deed  IV.  394 
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IV.  397,  399 

r.  Coghill,  id.  245 

-,  Devise        VI.  130 
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V.  Sellers,  Deed 


380 

IV.  56 
1.40 

IV.  149 
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V.  269 
II.  203 
VI.  122 


Holroyd  v.  Brear,  Tenures 
Holt  V.  Burleigh,  Deed 

V.  Holt,  id. 
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Hone  V.  Medcraft,  Devise 
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IV.  487 
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II.  323 
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Hopewell  v.  Ackland,  id.  238 

Hopkins  V.  Hopkins,  Trust        I.  413 
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,  Devise 
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Hopton  V.  Johns,  Title  Recovery 
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Hoskins  v.  Featherstone,   Estate  for 
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II.  84,  127 

V.  Hooker,  Deed ,      IV.  445 
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Hudson's  Case,  i>e«d  IV.  440 
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III.  129 
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II.  170 

Rnrd  V.  Fletcher,  Deed  IV.  416 

Hnnt  r.  Wincheliet,  Devise    VI.  135 

HjBMefe  Ctie,  Deed  IV.  130 

,  Devise  VI.  103 

Hvssey  v.  Grilb,  Mi.  74 

Hntchins  o.  Lee,  Tna<  I.  436 

Hutchinson's  Case,  Adoomson   III.  28 

^ ,  FiVie  V.  129,  252 

Hutton  9.  Simpson,  Devise  VL  141 
Hu jt  p.  Cogan,  Estate  by  Statute  Mer* 
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Hnxlop  V.  Brooman,  Devise  VI.  102 
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YI.  230,  233, 245 
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Idle  V.  Cook,  Deed  IV.  300 
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Iggulden  V.  Maj,  JDeeil  IV.  430,  433 
Ikbeoter  (Lord)  ea  parte^  Devise 

VL  07 
IMertoa  o.  Ilderton,  Domer  I.  164 
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•— — ^  Recovery 
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Ingram's  Case,  O^cet  III.  120 

Ingram  v.  Gihson,  Mortgage  II.  188 
■  '  V.  Ingram,  Deed  IV.  225 
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licham  V.  Morrice,  Deed        IV.  271 

^  JW  V.  X86 
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Jackman  v.  Hoddeston,  Title  Copyhold 

L329 
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■  ■  ■  V,  Jackson,  Deed  IV.  52 
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Jenkins  9.  Church,  Deed  IV.  76 
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— — — ^-  9.  Vernon,  Deed      IV.  339 

9.  Ward,  Mortgage  81 
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■^-^1^ 


9.  Taylor,  £«/ale  rot'/       I.  99 

Jenroise  9.  Noidinmberland  (Onke  of) 

Dc9tte  VL  311 

Jesson  9.  Wright,  M!.  336 

Jeffer  p.  Gifford,  Reversion  IL  398 
Jesns  Collefe  9^  BkMm.  Estate  fir 

Yemt  L24f 
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III.  34 
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IV.  209 
I.  195 


«.  Morief,  Deed 
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IV.  132 
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II.  13S 
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V.  Wak,  Racoaefy  V.  370 

«u  Weiteambe,  Deoke   VL  4S7 
■1 9.  Atvood,  jytiya        III.  101 
9.  Savage,  JainiflHrv 

1.301,211 
J«y9u  OiK,  Mmigage  II.  179 

Mrdan  9.  Dennj,  Recovery  V.  350 
Jwdain  9.  Wiloon,  D^ail  IV.  400 
Jor  «^  Gilbert,  iiil  ISO 


lickwith's  Case,  Fine  V.  128 

Ktech  r.  Hall,  Mortgage  II.  M 

9.  Sandlonl,  7>w/  1.428 

9.  Deardoo,  PreserMian 

lU.  496 
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Keen  9.  Deardon,  Title  Trust    I.  417 

9.  Effingham  (E.  of),  Recovery 

V.  305 
p.  Kirby,  Alienation  by  Custom 

529 
Keeae  9.  Dickson,  Remainder  II.  259 
Kehle  9.  Heckringale,  Franchise 

III.  204 
Kelley  9.  Bellewy  ilfor/^4i^a  II,  I8O 
Kellow  9.  Rowden,  R^^ersion       401, 

403,  418,  420 
■"'   "     '  y  Descent   III.  430, 

432 

Kemp  9.  Carter,  Copyhold  I.  274,  291 
Kenderly,  Recovery  V.  368 

Kenebel  9.  Scrafton,  Devise 

VI.  39, 98 
Kenrick  9.  Beaaclerc,  Trust  I.  410 
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^^''-  "         ■    "  11.  323 

313 

IV.  221 
VI.  120 

140 
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III.  107 
V.  114 
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■        9.  Steward,  id. 

Kenworthy  9.  Bale,  Deatf 

Kenyon  9.  Snttoa,  Deoise 

Kerriok  9.  Bransby,  Deeise 

Kerry  9.  Derrick,  id. 

Keymer  9.  Summera,  Ways 
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Kibbett  9.  Lee,  Deed  .  .  -  ^, 

Kightlcy  V.  Kightley,  Deesse  vi.  308 

Kiflick  9.  Flexney,  Trust   L  429, 400 
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Knuston  9.  Clark,  Dtf9t#tf  VI   0 

Kisig  9.  Ballet,  TruU 
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9.  Cotton,  Deed  IV.  446 
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IV.  350 
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Kirk  V.  Clark,  Deed  IV.  473 

Kirkham  v.  Smith,  Estate  Tail     I.  85 
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V.  Thompson,  Recovery 
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Knight's  Case,  Rents  III.  318 
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II.  482 
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Lamplngh  v.  Lamfdngh,  Trust  I.  423, 
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Lane  v.  Hawkins,  Devise         VI.  231 
V.  Pannel,  Remainder      II.  301, 
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■  ■,  AUenaOon  by  Custom 
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Vol.  Page 
Lane  p.  Stanhope  (Lord),  Title  Devise 

VI.  207 
Lanesborongh  o«  Fox,  id. 


Langham  v*  Nenn  j.  Deed 
Langley  v.  Baldwin,  Devise 

■             V.  Snejd,  Descent 
Langton  and ,  TVust 


155,422, 

425,  431 

IV.  214 

VL  154, 

265 

III.  384 

I.  458 

VI.  124 

II.  240 

VL  92 


Lansdowne's  Case,  Devise 

Large's  Case,  Remainder 

Larkins  v  Larkins,  Devise 

Lashmere  v.  Avery,  Copyhold      I.  307 

Lassels  V.  ComwaUis  (Ld.),  Deed 

IV.  245 
Latham  v.  Attwood,  Estate  for  Life 

1.  110 
Laughter's  Case,  Condition  II.  32 

Laughter  v.  Humphrey,  Recovery 

V.  449 
Laund  v.  Tucker,  Fine  297 

Lavender  v.  Blackstone,  Deed  IV.  467 
Law  V.  Law,  Offices  III.  130 

V.  Lincoln  (Ep.),  Devise   VI.  27 

Lawrence  v.  Lawrence,  Dower  I.  188, 
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V.  Maggs,  Deed        IV.  164 

V.  Wallis,  Deed  210 

Lawseyr.  Lowdell,  Devise  VI.  317 
Lawson  v.  Hudson,  Mortgage  II.  167 
Lawton  v.  Ward,  Ways  III.  104 

Layng  v.  Paine,  Offices  129 

Lea  V.  Libb,  Devise  VI.  60 
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Leake  v.  Randall,  Dower  I.  190 

Lechford's  Case,  Copyhold  334 
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Lee  v.  Alston,  Estate  for  Lffi  L  1^ 
V.  Arnold,  Rents  IIL  317 

V.  Boothby,  Copyhold         h  277 
V.  Brown,  Alienation  by  Custom 

V.  531 
V.  Browne,  JTtRg't  Grant  46 

V.  Norris,  Prescription    III.  515 
V.  Stephens,  Devise  VI.  243 

V.  Vernon,  Trust  L  429 
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V.  Trollop,  Jointure 
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IV.  47 
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Letdmiere's  (Lord)  Case,  Jointure  201 
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V.  408,  453 

V.  Newcastle,  Deed     IV.  274 

V.  RoUe,  Mortgage       II.  121 

(EpO  V.  Wolforstan,  Advowson 

III.  29 
Lindopp  V.  Everall,  Devise 
Lindmy  v.  Gray,  Fine 
Lingard  v.  Derby,  Devise 
r.  Griffin,  Fine 


VI.  223 

V.  141 

VL  10 

V.  269 
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Lister  v.  Lister,  id. 

Litton  V.  Falkland  (Ladj),  Devise 

VI.  124 
Uewellin  v.  Mackworth,  Prescription 
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Lloyd  V.  Baldwin,  Trust  I.  490 

*— -  9.  Brooking,  Remainder 
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VaI.  Pft^e 
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■  '  ■  ■'  ,  Recovery 
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I.  420 
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NAMES  OF  CASES. 


Ixxi 


Vol.  Fuse 
Stfigcn  V.  WaUuBB,  TiUe  Bitaie  Tail 

I.  94 
SargewD  v.  Cniise,  Mortgage  II.  183 
Saroin  (Ep.)  o.  Phillips,  Advowton 

III.  21 
Sanndtr'i  Case,  Ettaie/br  Life  1. 121, 

122 
Saimden  v.  Debeir,  Tnut 
9.  Owen,  OjgHcet 


SaTage's  Case,  Copyhold 

,  Offices 

SaTil  9.  Savil,  Dexfite 
SaTiDe's  Case,  £«/a^0  7at7 
SaTiUe  o.  Blackett,  Aecop^rjf 
V.  Saville,  Mortgage 


466 

iir.  Ill 

I.  307 

III.  120 

VI.  473 

1.84 

V.425 

II.  156, 

158 

III.  58 
V.209 
III.  08 

IV.  445 
V.  Ill 


Sawbridge  v.  Benton,  Tithes 

Sawle  V.  Clerk,  Fine 

Sawyer's  Case,  Common 

Saj  V.  Barwick,  Deed 

—  o.  Smith,  Fine 

^^  and  Sele  (Lord)  v»  Jones,  Devise 

VI.  344 
' y  Deed 

IV.  334 

,  Trust 

L  415,  418 
Sayer  9.  Hardj,  Remainder  II.  277 
•^—  9.  Masterman,  Devise     VI.  302, 

348,354 
Sayle  9.  Freeland,  Deed  IV.  203 

Scattergood  9.  Edge,  Devise    VI.  402, 

500 
Scatterwood  9.  Edge,  Remainder 

11.264 

,  Drnre  VI.  402 

Scholes  9.  Hargreaves,  Common  III.  78 
Scott  9.  Ayrej,  Tithes    67,  70,  71,  72 

9.  Bell,  Deed  IV.  475 

9.  Fenhouillet,  Trust         1.460 

9.  Kettlewell,  Copyhold      I.  281 

9.  Scholey,  Estate  by  SUUnie^  Sfc 

11.64 
• —  9.  Scott,  Devise  VI.  137,  472 
- —  9.  Tyler,  Condition  II.  25 

Scnfton  v.  Quincy,  Deed        IV.  485 
Scroop  9.  Scroop,  Trust  I.  432 

Sciope's  Case,  Deed  I V.  21 1 

Seagood  9.  Hone,  AlienaOon  by  Cus* 
torn  V.  516 

9.  Meale,  Deed  IV.  37 

Sear  9.  Trviity  CoUege,  TUhes  III.  50 
SeatoB  9.  HensoD,  Deed  IV.  440 

Seaward  9.  WiUock,  Devise    VI.  )62 


Vol.  Pstie 

S6intkM>'s  Case,  Title  Deed     ^  IV.  454 
Sevin  9.  WeatheraU,  id.  322 

Selwin  9.  Selwin,  Recovery       V.  346 

,  Devise    VI.  20, 106 

Semaine  9.  Selwin,  id.  30 

Senhouse  9.  Christian,  fVays   III.  101 
Seijeson  9.  Sealy,  Deed  IV.  2U9 

Serle  9«  St*  Eloy,  Mortgage     II.  148, 

150,  160 
Seton  9.  Sinclair,  Fine  V.  112 

SeTier  9*  Greenway,  Mortgage  II.  04 
Seymoor's  Case,  £f<a/e  Toi/  1.80,01 

,  Use  370 

,  Deed  IV.  122 

,  Fine         V.  221,  925 

Seymour  9.  Barker,  id.  76,  04 

Shafto  9.  Shaflo,  Mortgage        II.  166 
Shailard  9.  Baker,  Devise        VI.  242 


V 


Shakespear  v.  Peppin,  Common  III.  02 
Shallcross  9.  Finden,  Devise  VI.  304 
Shannon  9.  Bradstreet.  Deed  IV.  242 
Shapland  9.  Radlin,  Cfepyhold     I.  286 

9.  Smith,  Trust  418 

,  Devise       VL  345 

Sharington  v.  Sholton,  Deed     IV*  118 

9.  Strotton,  Recovery  V.  440 

Shaw  9.  Boll,  Devise  VL  235 

9.  Weigh,  id.  247,  267,  330 

Sheath  9.  York,  id.  00 

Shecomb  9.  Hawkins,  Deed  IV.  185 
Sheddon  v.  Goodrich,  Devise  VL  21 
Sheepshanks  9.  Lucas,  Recovery 

V.  355, 467 
Sheffield  9.  Orrery  (Ld.)  Devise 

VI.  500 

9»  Ratoliffe,  Recovery  V.  41 1 

Shelbum  9.  Biddnlph,  Reovreion 

11.427 
Shelley's  Case,  Mortgage  202 

'^  Remainder  StAb 

^ ,  Dcerf  ,    IV.  326 

^  Recovery  V.  346,  361 
)  D^tfe   VI.  300,  302, 


317,  337,  338,  345,  347,  348,  351, 
352,  353,  354,  355,  356 
Shelley  9.  Wright,  Deed  IV.  280 

Shelly  9.  Earsfield^  id.  326 

Shelton*s  Case,  id.  30 

Shephard  v.  Newland,  Devise  VL  228 


Sheppard  v.  Gibbons,  id. 
Sherlock's  Case,  Fine 
Shields  9.  Atkyns,  id. 
Shires  9.  Glascock,  Bevsee 
Shirley  9.  fagg,  Trust 


374 

V.  120 

267 

VL55 

L464 


Iixii 


Names  of  cases. 


Vol.  Fiige 
Shiriey  V.  Watts,  Title  Morigage 

II.  126 
Shirt  V.  Carr,  Advowson  '  III.  6 
Short  V.  Smith,  DevUe  VI.  93 

Shortridge  r.  Lamplugh,  Deed 

IV.  125,  126 

Shove  V.  Fincke,  Dewe  VI.  101 

Shrewsbury'!   (Ladj>  Case,    (5  Rep. 

13  6.)  Estate  at  Will  I.  259 

■  (£.  of)  Case,  Offices 

III.  124 
Shrewsbury  v.  Shrewsbury,  Estate  Tail 

I.  85 
Shulter's  Case,  Deed  IV.  27 

Shute  V.  Shute,  Dower  I.  165 

■  V.  Gamett,  Copyhold 

I.  323 
^— —  r.  Laywick,  Mortgage 

II.  128 
1.426 

220 

418 

VI.  345 

V.  388 

414 

III.  45 
V.452 

VI.  162 
V.  384 

IV.  272 
VI.  122 
IV.  395 

18 


Sidaey  o.  Shelley,  Trust 
■   ■         r.  Sidney,  Jointure 
Silvester  9.  WUsoD,  Trust 
''  ■%  Devise  , 


Simcox,  Recovery 

Simmond's  Case,  tV/. 

Simms  o.  Bennett,  Tithes 

Simpson  v.  Turner,  Recovery 

Sims  V.  Doughty,  Devise 

Skinner  v.  Laud,  Recovery 

Skipwith  V.  Green,  Deed 

Slatter  r.  Noton,  Devise 

Slingsby's  Case,  Deed 

Sloccomb  o.  Glttbb,  id. 

Smales  r.  Dale,  Tenancy  m  Common 

II.  476 
Smalls  V.  Dale,  Coparcenary  465 

Small  V.  Dale,  Descent  III.  390 

Smart  o.  Prujean,  Devise  VI.  69 

Smartle  r.  Penhallow,  Copyhold  I.  292 
■  ■  9.  Scholar,  Devise        VI.  178 

-——  9.  Williams,  Mortgage  II.  98 
Smith  V.  Abell,  l^m^  V.  228 

V.  Angell,  Reversion        II.  399 
V.  Ashton,  Deed  IV.  244 

V.  Baker,  Trwl  I.  430 

V.  406 

IV.  240 

III.  517 

V.435 

VI.  234 


V.  Bamaby,  Recovery 

V,  Blanfrey,  Deed 

V,  Clay,  Prescription 

V.  Clifford,  Recovery 

9.  Coffin,  Devise 
•»•  V.  Dean  and  Chapter  of  St.  Paul's, 
Recovery  V.  486 

V.  Deatlr,  Dted  IV.  248 

r.  Dormer^  Remainder    U*  302 


Smith  9.  Evans,  Title  Devise 
■       9.  Feverell,  Common 

9.  French,  7Vu#l 

9.  Garland,  Deed 
9.  Havens,  Devise 
9.  How,  Common 
9.  Johnson,  Deed 
9.  Kemp,  Franchise 
9.  Mappleb&ck,  Deei/ 
9.  Martin,  id* 
9.  Parker,  Reversion 


9.  Risley,  DeeJ 
9.  Stapleton,  Fine 
9«  Tindal,  Descent 
.  Devise 


9.  Trigg,  lU 

9.  Warren,  Remainder 

9.  Wheeler,  Deei/ 


ToL  1^ 

VL50 

III.  86 

1.406 

IV.  466 

VI.  300 

III.  91 
IV.  815 

III.  302 

IV.  98 
288 

II.  423, 
424, 425 

IV.  121 

V.  169 

III.  858 
VI.  242 

180 

II.  882 

IV.  254, 
488 

III.  48 
45 


9.  Williams,  Tithes 

9.  Wyatt,  id. 

Smithley  9.  Cholmley,  Adoowson 

III.  17 

Snag  9.  Fox,  Copyhold 
Snape  9.  Turton,  Deed 
Snell9.  Clay,  Trust 
Snow  9.  Cutler,  Remainder 
■  .  Devise 


Soane  9.  Ireland,  Tenures 
— — — ,  Franchise 


1.825 

IV.  148 

I.  488 

II.  291 

VI.  416 

1.42 

III.  295, 

9Cf! 


Soby  9.  Molins,  (Plowd.  470.)  Tithes 

III.  47 
Solly  9.  Whitfield,  Fine  .  V.  181 

Solme  9.  Bullock,  Common        III*  82 
Some  9.  Taylor,  Deed  IV.  284 

Somerset  9.  France,  Copyhold    I*  310 
■  9.  Somerset,  Jointure     !•  200 
Somerville  9.  Lethbridge,  Devise 

VI.  165 

Sonday's  Case,  id.  ««* 

Sonley  v.  Clockmakers,  Trust    1. 487 
Soule  9.  Gerrard,  Devise  VI.  157 

South  9.  AUeyne,  Trust  1. 415 

Southampton  9.  Hertford,  Devise 

^  VI.  518 

Southby  9.  StonehoQse,  id. 
Southcot  9.  Stowell,  Deed 

-,  Devise 


Southern  v.  Bellasis,  Rents 
Southwell  9.  Wade,  Escheat 
Sowarsby  9.  Lacy,  Trust 
Spalding  9r  Shalmej^  id. 


456 
IV.  SOS 
VI.  885 
III.  825 

454 

1.404 

400 


NAMES  OF  CASES. 


Ixxiti 


Vol.  Prngt 
SpiUiog  V.  Spalding,  TiUe  Deode 

VI.  155,417 
Sptnowv.  Hardcastle,  Devise  VI.  100, 

111,  115 

V.  Shaw,  id.  ^66,  327 

SpeoofsCase,  Advowson  III.  35 

Spencer  v.  Bojs,  Deed  IV.  410 

9.  Marlborough  (D.  of)  id, 

357,  388 
SpenoePi  Case,  id.  397,  308 

Spift  0.  Bence,  Devise  VI.  284 

Sprite  9.  Stooe,  id  05 

Sptaager  v.  Barnard,  Deed      IV.  203 
Spring  V.  Biles,  id.  224 

9.  Cesar,  Remainder      11*  313 

SpnrgioD  v.  Collier,  Marigage    II..  86 

,  Deed        IV.  474 

Sparriero  Fitxgendd,  id.  47 

Squb  V.  Wjn,  Estate/^  Years 

1.244 
Sqiire  o.  Compton,  Trust  483 

Sidbrd'f  (Ld.)  Case,  Remainder 

11.283 
SuffMrd  V.  Backley,   £f/a^«   TaU 

1.83 

■  p.  Selby,  Mortgage      11.113 

StwMs  V.  Morris,  Deed  IV.  422 

Stunibrd's  Case,  Fine  V.  200 

Stunford  v.  Hobart,  Remainder  1 1. 348 

,  Devise      VI.  337 

Staamers  v.  Dixon,  Copyhold     1.  278 
StndoQ  V.  Bollock,  Deed  IV.  460, 467 

V.  Standen,  id.  212 

SUafbrd's  Case,  Fine  V.  200 

Sttthope  V.  Manners,  Mortgage  II.  170 
V.  Thacker,  J^covery 

V.401 

V.  Vemey,  Mortgage  II.  210 

Stanley  9.  Leigh,  Deed  IV.  363 

-^ ,  Devue         VI.  461 

9.  Linnard,  id.  260 

9.  Stanley,  Remainder  11. 314 

StintMi  9.  Barnes,  Copyhold       I.  201 

— ■ ,  Alienation  by  Cus^ 

V.  538 

11.202 

IV.  155 

138,480 

310 

III.  234 

VI.  388 

V.  118 

I.  153 

III.  344 


*■     ■  9.  Sadler,  Mortgage 
StapiHon  9.  Stapilton,  Deed 
StiplelitU  9.  Bttlly,  id. 
Stoics  9.  Maurice,  id. 
S<apletoa*s  Case,  DigntHes 
SteiBton  9.  Peck,  D«9U9 
Stead  9.  Isard,  Fine 
Stadman  9.  Palling,  Curtesy 
Stada  9,  Wright,  RenU 


Vol.  Pace 
Stephen  9.  Olive,  Deed  IV.  462,  475 
Stephens  9.  Stephens,  Devise    VI.  410 

462,  467,  470 

■•  9.  Tyrrell,  Alienation  by  Cus^ 

torn  V.  408 

9.  Wall,  Advowson       111.20 

9.  Bretridge,  Deed     IV.  330 

Stephenson  9.  Elliot,  id.  SO 
9.  Heathcote,    Estate   in 

Fee  1. 68 

■  ■  ■  ,  Devise 

VI.  168 

9.  Hill,  Copyhold      I.  270 

Steriing  9.  Fenlington,  Tenancy  inCom* 

mon  il.  483 

Stevens  v.  Austin,  Commoia 
'  9.  Bailey,  Escheat 

-  9.  Bridges,  Deed 
9.  Winning,  Fine 


Stile  9.  Miller,  TUhes 
Stileman  9.  Ashdown,  Trust 

-,  Deed 


IIL78 
47f 

IV.  06 

V.  160 
III.  43 

1.432 

IV.  474 

Stiles  9.  Cowper,  id.  77 

Stirling  9.  Lidiard,  Devise    .    VI.  122 
Stocker  9.  Bnmey,  Prescrkdion 

III.  406 
Stockman  9.  Whither,  Estate  for  Life 

I.  136 
Stoke  9.  Pope,    Deed  IV.  281 

Stokes  9.  Moor,  tW.  36 

9.  Oliver,  Recovery        V.  378 

Stone  9.  Gmbham,  Deed         IV.  450 
Stonehewer  9.  Thompson,  Mortgage  ■ 

li.  126 
Stonehouse  9.  Cvelyn,  Devise  VI.  51 
Stones  9.  HearUy,  id.  375 

Stork  9.  Fox,  Fine  V.  1 36 

Stonghton  9  Leigh,  Dower         1. 170 
i  Stowell*s  (Lady)  Case,  id* 
Stoirell  9.  Zouch,  Prescrwtion 

IIL  404 

^Fine     V.  201,  211, 

215,  234,  257 
Strachy  v.  Francis,  tlstate  for  Life 

I.  136 
Strafford  v.  Wentworth,  Rents 

III.  326 
Strahan  9.  Sntton,  Dower  I.  105 

Strange  Barony,  Case  of,  Dignities 

III.  246 
Strangeways  9.  Newton,  Remainder 

II.  320,  330: 
Strvt^more  9.  Bowes,  Estate  for  Life 


165 


IxXTl 


NAMES  OF  CASES. 


Vol.  P^ 

Triboarg  v.  Ld.  Pomfret,  Title  Mort- 
gage II.  135 
Trimmer  v.  Jackson,  Devise      VI.  66 
Trinity  College  o.  Browne,  Copyhold 

I.  324 
Tristram  o.  Baltinglass,  Deed  IV.  176 
Tritton  v.  Foote,  id.  432,  433 
Trott  V.  DawBon,  Trust               1. 497 

©.  Veraon,  Devise  VI.  393 

Tronghton  v.  Troughton,  Mortgage 

II.  129 
Troward  v.  CaiUand,  Adoowson 

III.  9 
TroweU  o.  CasUe,  Deed  IV.  439 

Tucker  v.  Thurstan,  Mortgage  II.  114 

,  Deed    IV.  602 

Tnckerman  v.  Jefferles,  Devise 

VI.  365 
Tnckfield  v.  Bailer,  Tenancy  m  Com- 

man  II.  487 

Taffnell  v.  Page,  Dm9<|  VI.  44,  74, 

230 
Tnrke  v.  Trencham,  id*  262 

Tamer's  Case,  Reversion  II.  406 

Tomer  v.  Buck,  Estate  for  L\fe 

I.  125 
— ^-«—  o.  Hodges,  Copyhold  300 

,  JBfdktfo^       III.  476 

———,».  Hosier,     Dem«    VI.  204 
p.   Richmond,  (2  Vem.  81.) 

Mortgage  II.  221 

■■  c.  Tomer,  Recovery    V.  368 

o.  Vaughan,  Deed      IV.  452 

Tomey  o.  Storges,  Dower  I.  180 

Toraman  o.  Cowper,  Deed     IV.  293 
Torton  o.  Benson,  id*  449 

TweddeU  o.  TweddeU,  Mortgage 

II.  169 
Tweedale  o.  Coventry,  tc/.  151 

■ ^Reversion  424 

Twine's  Case,  Deed  IV.  459, 467, 469, 

470 
Twisden  v.  Locke,  id.  323 

Twyne's  Case,  Reversion  II.  416 

Tynt  V.  Raymond,  Mortgage         156 
Tyroonnel  v.  Ancaster,  (D.  of;)  Deed 

IV.  168,  171 
Tyrrel's  Case,  Trust  1. 412 

^  Deed  IV.  122 

Tyrringham's  Case,  TUhes         III.  84 
Tjte  9.  WiUis,  DeoisB  VI.  257 


U. 


Val.  Pige 
Udall  r.  UdaU,  Title  Remainder 

II.  370,  871 
UnderhiU  v.  Kilsey,  Copyhold  I.  334 
Upton  o.  Bassett,  Deed  IV.  470 

■  -■     ■»  o.  Dawkins,  Franchise 

III.  302 
Urmston  v.  Pate,  Deei/  IV.  420 

Uvedale  o.  Ettrick,  TVtfs <  I.  501 

c.  Halfpenny,  Deed    IV.  262 

-*-,  Devise  VI.  155 

«.  Uvedale,   Estate  for  Life 

I.  126 

f  Remainder 

II.  254 


V. 


Vale  V.  Priour,  O^cet  III.  117 

Valentine  v.  Penny,  Common  82 

Vane  v.  Fletcher,  AUenaHon  by  Cus' 

tom  V.  625 

9.  Lord  Bernard,  Estate  for  Life 

L133 

Vaoghanp.  AtkiaMy  Copyhold 

302,305 

—J  AUenaHon  by  Cus- 
tom V.607 

r.  Holds,  Deed  IV.  50 

Vaux  o.  Jefferen,  Offices  III*  133 

Vavisor's  Case,  Deed  IV.  138 

Vawser  v.  Jeffrey,  Devise   VI.  101, 

111,119 
Veixy  r.  Pinwell,  tU  471 

Ven  9.  HoweU,  Ct^yhold    I.  289,  292 
Venables  v,  Morris,  Trust  413 

.Deed     IV.  232, 

333 

Vernon's  Case,  Jointure  I.  200,  203, 

204,  205 
Vernon  r.  Bethell,  Mortgage    II.  186 

9.  Herbert,  Recovery  V.  394 

— — -  9.  Jones,  Devise  VI.  HO 

9.  Vernon,  Rents        III.  ^^ 

Vick  9.  Edwards^  Remainder  II.  390, 

^  394 

y  Devise         YLft4S 

Villareal  9.  Galway,  Dower         L  1 91 
VjUars  9.  Betomont,  Rocovery  Y-  449 


NAMES  OF  CASES. 


IXXTU 


Vol.  F^e 

ViBBn  «.  y^mmffit^  TitJe  fi^ed 

IV.  471 
VinLen  9.  Hanjlej^  Reversion  II.  400 
Y'memt  o.  Ennys,  Deed  IV .  248 

ViotMr'f  Que»  OJEcet  III.  ]IU 

Ymrd  pu  Loogdale,  JoitUure      I.  203 


Wid4f  «.  NeiFtoDi^  Fine  V.  136 

W«le^t  Paw,  Morl^ j^0  II.  79 

Ibit  Cuiiom 


^r^ 


Wi^r  9.  Mocato,  Condiiion 
V9g!4»SM.  Wagslaff^  Trust 


••*•■ 


L448 
11.37 

1.412 
IV.  208 
■^^,  Dtfrwcyi.72,73 
Wekew.  Wake,  Dotr^  I.  195 

Wd^ef  eld  p^  Hiadgrai,  J^4pi«  V.  88 
WaljLeinyi's  Cas^  <7(p^iboM  I.  348 
Wakeaonui «.  Os*  of  Rptbuid,  Deed 

IV.  418 
Wiker  p.  Snow,  Use  I.  407 

i,  Deed      IV.  278,  835 

WftldivB  V.  Roscarriot,  Fine      V.  137 

"  o.  Bnrrowes,  Peed      IV.  462 

c.  Denne,  Estate  in  Fee  I.  54 

,  Escheat       III.  474 

■  0.  Hammersley,  Advowson    30 
■  o.  Lamb,  Offices  110 

Wilker  o.  Okenden,  JFine        V.  143 

V.  Perkins,  Deed         IV.  451 

■■    Kn     «7.  Wakeman,  id.  178 

-— —  p.  Walker,  Jointure        I.  203 

-.-,  Copyhold  303 


o.  Thnrbome,  Z/e^d         IV.  152 
Wallar  v.  CavipiaQ,  Estate  for  Years 

1.240 
-»«.  Hendon,  id*  IV.  36 


»^ 


9.  Hodgson,  Devise       VI.  503 

0u  Pain^  TUhes  III.  47 

Walpola  (Ld.)  o.  Cholmoadeley,  (Ld.) 

Dciwe  yi.  130 

Walpoie  «.  ConvMr,  (Ld.)  Deed 

IV.  164 
Walrand  v.  Hill,  Condiiion  II.  33 

Walsh  9.  Peterson,  i^eme        VI.  158 
Walaingbani^s  Case,  (Plowd.  552, 562.) 
Esttgg  Tail  I.  89 

Waker  9.  Bonld,  id.  88 

■^    '■«'■  «•  Clumpion,  EsUAefor  Years 

240 
Vot.  I. 


Vol.  Page 

Walter  9.  Drew,  Title  Deme  VI.  261, 

432 
^— « — .-  9.  Jack$on,  Deed  IV.  66 

Wiaton  9.  Tryon.  TiY^e;  III.  48, 49 
Wankford  9.  Fotherlj,  Deed  IV.  39 
Ward  9.  Bradley,  ^J. 

9.  Evcirett,  Deed 

9»  Lwnbeit,  id. 


■w»f 


■^r^f. 


-  p.  Moprei  Devise 

•  p.  Wialthew,  Recoveri/ 
9.  Ward,  Copyhold 
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Section  I. 
TT  b  g^enerally  agreed  that  the  laws  of  England  arc  Sources  of  the 
A  derived  from  those  of  the  northern  nations,  who,  ^^^  ^""^ 
augratm^  from  the  forests  of  Germany,  overturned  the 

TOI*.  I.  B 
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Roman  empire^  and  established  ^  themselves  in  the 
southern  parts  of  Europe.      ^ 

2.  Both  the  Danes  and  Saxons  were  undoubtedly 
swarms  from  the  northern  hive ;  it  may  therefore  be 
presumed  that  the  description  which  Tacitus  has  left  us 
of  the  manners  and  customs  of  the  Germans  is  in  every 
respect  applicable  to  them.  And  as  the  Saxons  upon 
their  establishment  in  England  exterminated^  rather 
than  subdued^  the  ancient  inhabitants^  they  introduced 
their  own  laws^  without  adopting  the  smallest  portion 
of  those  which  prevailed  among  the  ancient  Britons. 

Henauit  Ab.         3,  The  Frcuch  nation  also  derive  their  origin  from 

a  tribe  of  Germans  who  crossed  the  Rhine  under  Clevis 
about  the  year  481^  and  established  themselves  in  the 
northern  provinces  of  France. 

4.  The  different  German  tribes  were  first  governed 
by  codes  of  laws  formed  by  their  respective  chiefs. 
One  of  the  most  ancient  of  these  is  the  Salic  law, 
which  is  generally  supposed  to  have  been  written  in  the 
fifth  century. 

Esprit  ^des^  5.  Moutesquieu  says, — the  tribe  of  the  Ripuarian 

Franks  having  united  themselves  to  the  Salian  Franks 
under  Clovis,  preserved  their  original  customs.  That 
Theodoric^  king  of  Austrasia,  caused  them  to  be  re- 
duced into  writing  ;  and  also  collected  the  laws  of  the 
Bavarians  and  Germans,  who  were  subject  to  his  king^- 
dom.  As  to  the  Saxons,  Charlemagne,  who  was  their 
fi^rst  conqueror,  gave  them  a  code  of  laws  which  is  still 
extant. 

6.  While  Clovis  and  his  descendants  governed  France 
that  country  was  ruled  by  the  Theodosian  code  and  the 

laws  of  the  different  German  tribes  who  had  settled 



there.  But  the  Theodosian  code  was  in  course  of  time, 
abrogated  or  forgotten  ;  because  great  advantages  wer^ 
allowed  to  those  who  lived  under  the  Salic  Law.  | 

7.  During  the  reigns  of  the  first  French  monarchsj 
a  general  assembly  of  the  nation  took  place  every  yearj 
in  the  month  of  March,  afterwards  in  the  month   oi( 


Loix,  L.  28. 
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May;  where  many  ordinances  were  made  which  ac- 
quired the  force  of  hiw,  and  were  called  Capilularii, 

8.  The  introduction  of  feuds  produced  a  variety  of 
reflations  inconsistent  with  the  ancient  codes  of  law  s  ; 

and  France  became  at 'that  time  divided  into  an  infinite  ^*?"'^''^- 

JL.  Jo.  c.  y* 

number  of  small  sei^iories^  whose  lords  acknowledged 
a  feudal  dependency  only^  not  a  political  one,  on  the 
monarch.  In  consequence  of  this  circumstance  it  be- 
came impossible  that  they  should  all  be  regulated  by  the 
same  laws.  The  codes  of  the  Germans,  and  the  Capi- 
ttdarioj  were  superseded  by  these  local  customs ;  each 
seigniory  and  province  had  its  own ;  and  there  were 
scarce  two  seigniories  in  the  whole  kingdom  whose 
customs  agreed  in  every  particular. 

9.  Several  of  these  customs  were  collected  and  pub- 
lished in  the  course  of  the  fifteenth  century,  under  the 
directions  of  the  kings  of  France,  and  authenticated  by 
the  most  enninent  lawyers  and  magistrates  of  the  different 
provinces  :  but  they  had  in  general  been  put  into  writ- 
ing by  private  individuals  long  before  that  period . 

10.  Normandy,  like  all  the  other  provinces  of  Prance, 
was  governed  by  its  own  customs.  When  it  was  ceded 
to  Rollo  in  the  year  912,  to  be  held  of  the  crown  of 
France  by  homage  and  fealty,  he  caused  an  enquiry  to 
be  made  into  its  ancient  usages,  and  added  his  sanction 
to  their  former  authority.  Now  as  Norinandy  did  not 
experience  those  troubles  and  revolutions  which  dis- 
turbed the  other  parts  of  France,  during  the  tenth  and 
eleventh  centuries/  it  is  generally  supposed  that  the  ori-  Honard's 
ginal  laws  and  customs  of  the  Franks  were  preserved 

with  more  purity;  and  suffered  less  from  a  mixture  of 
the  canon  and  civil  law  in  Normandy,  than  in  any  other 
province  of  Prance. 

11.  Upon  the  establishment  of  the  Normans  in  Eng- 
land the  whole  customary  law  of  that  province,  which 
according  to  Basnage,  one  of  its  best  commentators, 
had  been  already  reduced  into  writing,  was  introduced 
bere ;  and  as  our  kingsjiad .great  possessions  in  France^ 

B  2 
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and  frequently  virited  that  country  for  two  centuries 
after  the  Conquest^  they  borrowed  from  the  French 
many  of  the  improvements  which  were  made  in  their 
jurisprudence^  and  established  them  in  England. 

12.  If  these  facts  are  admitted^  it  will  follow  that  the 
primeval  customs  of  the  Germans,  as  described  by 
Tacitus ;  the  codes  of  the  different  German  tribes  (a), 
together  with  the  laws  of  the  Germans  during  the 
middle  ages ;  the  Capitularia  of  the  French  monarcbs 
of  the  two  first  races ;  and  the  custeras  of  the  diffierent 
provinces  of  France^  particularly  those  of  Noimandy, 
which  were  chiefly  founded  on  feudal  principles ;  are 
the  real  sources  from  which  our  ancient  faiws  can,  with 
any  certainty,  be  deduced. 

13.  in  the  ninth  and  tenth  centuries  there  were  only 
two  tenures,  or  modes  of  holding  lands  upon  the  con- 
tinent, which  were  called  Allodial  and  Feudal.  Allodial 
lands  were  those  whereof  the  owner  had  the  dominium 
directum  et  verum  ;  the  complete  and  absolute  property, 
free  from  bXL  services  to  any  particular  lord.  AUodkm 
praprieta^  qusB  it  nutto  recognoscitur.  Tenere  in  Allo- 
diutn,  id  estj  in  plenam  et  absalutam  preprietaiem. 
Hahet  iMegrum  et  direetuvi  dominium  futtle  a  prinpipio 
de  jure  gentium  fuH  dittiributum  et  distineium.  So 
that  the  owner  of  an  Mlodium  could  dispose  of  it  st 
his  ^asure;  or  transmit  it  as  an  iaherttance  to  his 
children. 

14.  A  feud  was  a  tract  of  land  acquired  by  the  vo- 
luntery'and  gratuitous  donation  of  a  eiq>erior;  and  held 
on  conditiofi  of  fidelity  and  oeitMi  Mrvices^  which 
were  in  general  of  a  military  nature.  The  temire  ^f 
the  feudatory  w«ts  of  the  most  precaiious  idnd^  depend- 
ing entirely  on  the  will  and  pleasure  of  the  person  who 
granted ;  and  this  singular  -system  was  derived  from  the 
following  circumstances  :^^ 

(a)  Sir  H.  Spelman  says,— /n  legibus  Henrid  t.  Rsegis  AngBm 
mtUia reperio  e  Lege  SaUcA  deprtmpta ;  MeriimmemiMliimj4ut9r' 
dbsM  «erA«»ii.-^ron.  ¥oe.  Lex. 
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11  We  learn  from  Ca^ar  and  Tacitus  that  the  indi-  De  Beiio  Oai. 
Tidual  German  had  no  private  property  in  land ;  that  it  DeMor/oer. 
was  hit  nation  or  tribe  which  allowed  him  annually  a  ^'  ^' 
portion  of  ground  for  his  support;  that  the  ultimate 
property^  or  dominium  verum  of  the  lands^  was  vested 
IB  the  tribe ;  and  that  the  portions  dealt  out  to  indivi- 
duals returned  to  the  public^  after  they  had  reaped  the 
fhiiUi  of  them.     Thus  Tacitus  says^ — ^gri  pro  numero 
cuUomm  ab  unwersie  per  vices  occufiantur,  quos  mox 
iMer  $e  secundum  d^nationem  partiuntur.     FacUitatem 
pMrtiendi  camporum  spatia  prastant ;  arva  per  annos 
mUant,  et  superest  ager. 

16.  With  these  ideas  and  this  p^ctice  the  Germans 
made  conquests.  When  they  had  acquired  a  province 
of  the  empire,  the  land  became  the  property  of  the  vic- 
torious nation  ;  each  individual  laid  claim  to  a  share  of 
it ;  a  tract  of  ground  was  accordingly  marked  out  for 
the  leader  of  the  expedition  ;  and,  to  the  inferior  orders, 
portions^  corresponding  to  ^leir  respective  merits  and 
importance,  were  allotted. 

17.  As  the  quantity  of  land  thus  acquired  was  not 
sufficient  to  allow  of  an  annual  change ;  and  as  the  in- 
creased knowledge  of  agriculture,  and  the  refinement 
of  nuumers  which  then  took  place,  would  have  rendered 
such  an  annual  change  extremely  inconvenient;  the 
bads  thus  given  became  the  permanent  pr(^erty  of  the 
occupiers. 

18.  The  situation  of  a  German  tribe  on  its  first  esta- 
biishoient  in  a  conquered  country  being  extremely 
precarioos,  the  necessity  of  defence  induced  the  chiefs 
to  anneK  to  each  grant  or  allotment  of  land  a  condition 
of  military  service.  The  generality  of  writers  have  con- 
daded  from  this  circumstance,  that  the  allotments  of 
Isad  wiginally  .ma4e  to  the  individuals  of  a  German 
tribe,  on  their  finrt  estAblidhment  in  a  conquered  coun- 
tiyt  were  mere  beneficia,  or  feuds,  and  have..derived 
from  thence  the  origin  of  the  Feudal  Law.  But  a  va- 
riacy  af  arguments  may  be  produced  to  prove,  that  the 
I^kds  thos  granted  were  not  feuds. 
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19.  It  is  universally  admitted  that  feuds  were  origi- 
nally voluntary  and  gratuitous  donations,  to  be  held  at 
the  mere  will  of  the  giver,  who  could  resume  them  at 
pleasure.  Now  when  the  Germans  first  settled  in  the 
southern  parts  of  Europe,  they  enjoyed  a  very  great  de- 
gree of  liberty  ;  and  upon  the  distribution  of  the  lands 
in  a  conquered  province,  each  individual  claimed  that 
portion  of  them  to  which  his  rank  and  services  entitled 
him,  not  as  a  favour,  but  as  a  right,  being  the  just  re- 

^Robertson's  Ward  of  his  toils.  Nor  can  it  be  supposed  that  a  people 
Vou°254^8Vo!  ^^^^  ^*^  ^^^  conquer  for  their  chiefs  only,  but  also  foi 

themselves,  should  submit  to  hold  their  acquisitions  as 
the  voluntary  and  gratuitous  donations  of  their  leadefj, 
and  on  so  precarious  a  tenure  as  his  will  and  plea- 
sure. 

20.  The  feudal  system  was  not  generally  established 
till  some  centuries  after  the  settlement  of  the  German 
nations  in  Italy  and  France ;  nor  did  the  circumstance 
of  annexing  a  condition  of  military  service  to  a  grant  of 
lands  imply  that  they  were  held  by  a  feudal  tenure ; 
for  the  possessors   of  allodial  property,  who  were    in 

nobcrtoon's  F^auce  called  Liberi  Homines,  were  bound  to  the  per- 
ni8t.ofcha.v.  formance  of  military  service:  and  some  very  respect- 

Vol.I.256.8vo.      ,,^  ,  .         ^  ,  .Tt,  T^ 

sismondi  able  T  rcnch  writers,  among  whom  is  Mons.  Bouquet^ 
ciii8,'tom.  m^^  derive  the  word  allodium  from  Zos,  which  signifies  lot ; 
^^^'  and,  from  this  etymology,  conclude  that  allodial  pro- 

perty was  that  which  was  acquired  by  lot,  upon  the  dis- 
tribution of  lands  among  the  Franks. 

21.  The  original  idea  of  feuds  appears  to  have  been 
derived  from  the  following  circumstances.  Tacitus  says^ 
the  chief  men  among  the  Germans  endeavoured  to  at- 
tach to  their  persons  and  interests  certain  adherents 
whom  they  called  Comites : — Insignis  nobUitas,  aut 
magna  patrum  merita,  principis  dignationem  etiam  ado^ 
lescentibus  adsignant.  Cateri  robustioribt^  ac  jampri- 
dem  probatis  aggregantur ;  nee  rubor  inter  comites 
aspici.  Gradus  quinetiam  et  ipse  comitus  habet,  judicio 
ejus,  quern  sectantur  ;  magnaque  et  comitum  amulatiOj 
quibw  primus  apud  principevi  suum  locus  ;  et  princi^ 
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pum  cui  plurimi  et  acerrimi  comUes.  Hac  dignitas,  ha 
vires,  magna  semper  electorum  jtwenum  gtobo  circtun- 
dari;  in  pace  dectis,  in  hello  prtesidium. 

22.  This    custom   was   continued  by    the  German 

prinees  in  their  new  settlements  ;  those  comites  or  at-  Ss—m^' "' 
tendants  were  called  Vassi,  AnlrustioneSy  Leudes,  Ho-  ^^e^'  ^' 
mines  in  truste  regis-  The  composition  paid  for  the 
murder  of  a  person  of  this  description^  the  only  stand- 
ard by  which  we  are  enabled  to  judge  of  the  rank  and 
coodition  of  persons  in  the  middle  ages^  w^as  triple  to 
that  paid  for  the  murder  of  axommon  freeman. 

23.  While  the  German  tribes  remained  in  their  own 
country^  they  courted  and  preserved  the  fevour  of 
their  comites  by  presents  of  arms  and  horses^  and  by 
hospitality.  Thus  Tacitus  says, — ExiguntC  comites  J  prin-  «'^*« 
cipis sui  liberalitate  ilium  bellatorum  equum,  illamcru- 
etUam  vietricemque  Trameam  ;  nam  epuJUCy  et  quamquam 
incompti,  targi  tamen  apparatus  pro  stipendio  cedunt. 
When  these  princes  settled  in  the  countries  they  had 
conquered^  they  bestowed  a  part  of  the  lands  allotted  to 

them,  which  were  known  by  the  name  of  Fiscus  Regis,  Du  Cange 

or  Domanium  Regis,  on  their  adherents  as  the  reward  Fiacu^.  ^^' 

of  their   fidelity.      These    donations   were  originally 

called  Beneficia,  because    they  were  gratuitous ;    in 

course  of  time  thev  acquired  the  name  of  Feuda.     The  Bnius,  Vot  i, 

persons  to  whom  this  kind  of  ^property  was  given  ,be-  875. 

came  thereby  subject  to  fidelity,  and  the  performance 

of  military  services  to  those  from  whom  they  received 

them 

24.  Mons.  Bignon,  in  his  notes  on  the  Formulas  of 
Marculphus,  says, — Proprietate  et  Fisco  duce  notatUur 
hanorum  species :  et  velut  maxima  rerum  divisio  qtue  eo 
^ecti/o  recepta  erat,  omnia  namque  prtedia  aut  propria 
frmt,  autjisccdia.  Propria  seu  proprietates  dicebarUur 
V^  nattiusjuri  obnoxia  erant,  sed  optima  maxima  jure 
possidebantur ;  ideoque  ad  fuaredes  transibatU.  Fisca- 
lia  veto  benefida,  site  Jisci,  vocabantur  qua  a  rege  ut 
plurimum,   posteaque  ab    aliis,  ita  concedebantUTs  ut 
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etrtis  iegibus  servitiisque  obnoxia^  cum  vita  ace^inetUh 
jtmrentur. 
DiiMTt  u.  25.  The  learned  Muratori^  in  his  Antiquitates  Ilalici 

Medii  JEvij  has  given  a  Dissertation  on  Allodial  and 
Feudal  Tenures.     He  states  that  feuds  derive  their  ori- 
gin  from   the   Germans^   and   were   originally  called 
Bemficia.     That  the  ancient   Vassi  et  Vassali  were 
persons  who  attached  themselves  to  kings  and  princes, 
in  order  to  acquire  the  privileges  to  which  those  who 
formed  a  part  of  their  &milies  were  entitled  ;  and  also 
in  the  hope  of  dbtaining,  from  the  liberality  of  their 
lords^  ben^cia,  thatis^  the  usufruct  of  a  portion  of  their 
royal  demesnes^  during  the  lives  of  their  lords.     That 
whenever  a  person  of  noble  birth  attached  himself  in 
this  manner  to  a  prince^  he  took  an  oath  6f  fidelity  to 
him^  and  was  afterwards  called  Vaesui  or   VasmiUue  ; 
^hich  words  occurred  in  a  CapUtdarium  of  Louis  the 
Pious^  of  the  year  823.     That  to  constitute  a  vmsus  it 
was  not  necessary  he  should  have  a  benefieium.     That 
an  allodium  was  an  inheritance  which  might  be  alienated 
at  the  pleasure  of  the  possessor;   and   the  words  by 
which  it  was  granted  usually  were^ — ut  proprietario 
jure  teneat  atque  possideat ;  seu  facial  inde  quicquid 
voluerit,  tarn  ipse  qnamque  httredes  ipsius. 

26.  Although  feuds  were  originally  granted  by  kings 
and  princes  only ;  yet  in  a  short  time  the  great  lords  to 
whom  the  kings  had  aUotted  extensive  tracts  of  land, 
partly  from  a  disposition  to  imitate  their  superiors,  and 
partly  for  the  purpose  of  attatliing  persons  to  their  par- 
ticular fortunes,  bestowed  a  portion  of  their  demesnes 
as  benefices  or  feuds.  The  greater  part  of  the  lands  in 
Italy  and  France,  were,  however,  held  by  an  alk>dial 
tenure,  till  the  beginning  of  the  tenth  century,  when 
the  feudal  system  appears  to  have  been  generally 
adopted  in  those  countries. 

27.  As  aUodial  property  was  much   more  desiraUe 
^  than  feudal^  such  a  change  appears  surpri^iilg ;  e^* 

^ia%  when  we  are  informed  that  aHodial  pr^>erty  was 
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frequently  converted  into  feudal  by  the  voluntary  deed 

of  the  possedsor.     The  reasons  which  induced  the  ptt)*" 

prietors  of  allodial  lands  to  convert  them  into  feuds  are 

thus  eiplained  by  the  president  Montesquieu  : — Those 

irho  held  feuds  were  entitled  to  great  privileges :  the  Esprit  des 

composition  or  line  for  the  commission  of  a  crime  agains<  ^s/  ^  ^^' 

a  feudatory  was  much  greater  than  that  for  a  person  f^^^*  ^^^  '• 

who  held  his  lands  by  an  allodial  tenure,     fiut  the  chief 

motive  fof  this  alteration  was^  to  acquire  the  protection 

of  some  powerful  lord,  without  Which,  in  tho^  tirtied  6f 

anarchy  and  confusion,  it  was  scarce  possible  for  an 

in£vldual  to  preserve  either  his  liberty  6f  his  ptop^rty. 

These,  and  probably  other  reasons  with  which  We  afe 

unacquainted,  produced  an  extension  of  the  feudal  ie-* 

nure  over  the  whole  western  world. 

S8.  Feuds  upon  their  first  introduction  were  regu^ 
hted  by  unwritten  cnstoAns.  In  the  year  1170  thtf 
Emperor  Frederic  Barbarossa  directed  a  code  of  the 
feudal  law  to  be  compiled,  which  was  according^  eie-^ 
cuted,  and  published  at  Milan.  It  was  called  T%e  JAber  ^. 
feudoTUm  ;  and  was  divided  into  five  books,  of  which  the  Lib.  13.  c.  s. 
two  first,  and  some  fragments  of  the  three  last,  still 
exist,  and  are  printed  at  the  end  of  all  the  modern  edi- 
tions of  the  Corpus  Juris  Civilis.  This  work  is  pro- 
bably no  more  than  a  collection  of  the  customs  most 
generally  adhered  to  in  feudai  matters,  and  the  consti- 
tutions of  the  Emperors  Lotharius,  Conrad,  and  Fre- 
deric, respecting  feuds. 

29.  A  feud  is  thus  defined  by  Craig: — Estfeudum  Definition  of. 
hmeftcmm,  seu  benevola  et  libera  rei  immahUis,  aut 
(Bfuipoltentis,  concesaio,  cumuiilis  Dominii  (ranslatione ; 

retenta  proprietate,  seu  dominio  directo  ;  sub  fideliiate, 
d  exhibitione  servitiorum  honestorum. 

30.  It  was  benevola  et  libera  coneessid  ;  being  sup- 
posed to  have  been  originally  granted  from  motives  of 
mere  b^ievolence,  and  not  for  any  siim  of  money,  or 
other  valuable  consideration.  Or,  as  it  is  expressed  ift 
(he  Liher  FtmioTtmr^TmUum  ex  amort  et  honors  ac- 
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quirendum  est  feudwn  rei  immobilis,  that  is^  nothing 
but  land  or  immoveable  property  could  be  granted  as  a 
feud. 

Dominii  utUis. — The  civilians  distin^ish  between  the 
proprielas  and  the  dominium  utile.  The  proprietas  is 
the  absolute  property  ;  the  dominium  utUe  is  only  the 
right  of  using  the  thing  for  a  certain  time. 

Sub  Jidelitate. — This  was  the  bond  of  connexion  be* 
tween  the  lord  and  his  vassal ;  and  the  most  essential 
circumstance  in  the  contract^  as  will  be  shewn  hereafter. 

Servitiorum. — Services  were  also  essential  to  a  feud. 
They  were  generally  of  a  military  nature : '  but  still 
feuds  were  not  unfrequently  granted  in  consideration  of 
other  services. 

31.  A  modern  French  writer  observes  that  it  wiH 
appear^  from  an  attentive  consideration  of  the  origin  and 
progress  of  feuds^  to  have  been  the  intention  of  the 
person  creating  a  feud^  to  secure  a  constant  acknow- 
ledgment of  the  grant  as  long  as  it  subsisted ;  in  which 
it  differed  from  all  other  grants ;  and  therefore .  that  a 
gift  of  a  feud  ought  to  be  defined^ — '^  Une  coneessionfaite 
a  la  charge  d'une  reconnaissance  toujours  subsistante, 
qui  doit  se  manifester  de  la  maniere  convenue.'* 

32.  The  first  and  most  general  division  of  feuds  was 
into  proper  and  improper  ones.  Proper  feuds  were 
such  as  were  purely  military^  given  mililiie  gratii,  with- 
out price^  to  persons  duly  qualified  for  military  service. 
Improper  feuds  were  those  which  did  not^  in  point  of 
acquisition^  services^  and  the  like^  strictly  conform  to  the 
nature  of  a  mere  military  feud ;  sucli  as  those  that  were 
sold  or  bartered  for  any  equivalent,  or  granted  free  from 
all  services,  or  in  consideration  of  any  certain  return  of 
services. 

33.  A  feud  was/  however^  always  considered  as  a 
proper  one^  unless  the  contrary  appeared,  which  could 
only  be  proved  by  a  reference  to  the  original  investi- 
ture.    Hence   arose  the  maxim  in  the  feudal  law, — 
Tenor  inveslitura  inspicitnd^s,     But  improper  feuds 


L^ 
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were  distin^ished  from  proper  ones  by  those  qualities 
only  in  which  they  varied;  for  in  all  other  respects 
they  were  considered  as  proper  ones. 

^.  A  feudum  ligium  was  that  for  which  the  vassal 
owed  fealty  to  his  lord  against  all  persons  whatever^  ^ 
without  any  exception.     Afmdum  nan  ligium  was  that 
for  which  the  vassal  owed  fealty  to  his  immediate  lord ; 
but  with  an  exception  in  favour  of  some  superior  lord. 
kjeudum  antiquum  was  that  which  had  descended  to 
the  vassal  from  his  father,  or  some  more  remote  an- 
cestor. A  feudum  novum  was  that  which  was  originally  cn\g,  Lib.  l 
acquired  by  the  vassal  himself.     A  feud  granted  by  a  '^^  *o-  ••  n. 
sovereign  prince,  to  hold  immediately  of  himself,  with  a  id.8. 12. 
jurisdiction,  was  cailed  feudum  nobile,  and  conferred  no- 
bility on  the  grantee.     Where  a  title  of  honour  was 
annexed  to  the  lands  so  granted,  it  was  called  feudum 
dignitatis. 

35.  Feuds  were  'originally  granted  by  a  solemn  and  lovenUnre. 
public  delivery  of  the  very  land  itself  by  the  lord  to  the 

Tassal,  in  the  presence  of  the  convassalli,  or  other 
rassals  of  the  lord,  which  was  called  investitura  ;  and  is 
thus  described  by  Corvinus, — Investitura  ah  investiendo 
dicta,  quod  per  eam  vassallus  possessions  quasi  vesti 
induatur.  And  this  ceremony  was  so  essentially  neces- 
sary to  the  creation  of  a  feud,  that  it  could  not  be  con  - 
stituted  without  it.  Sciendum  est  feudum  sine  investitura  Ub.Feiid.i. 
nuUo  modo  constitui  posse. 

36.  The  convassalliy  or  pares,  were  the  only  persons  id.  nt.  28. 
who  could  be  witnesses  to  the  investiture ;  their  pre- 
sence was  required  as  much  for  the  advantage  of  the 

lord  as  of  the  tenant.  Of  the  lord,  that  if  the  tenant 
was  a  secret  enemy,  or  othei*wise  unqualified,  he  might 
be  apprised  of  it,  and  that  they  might  bear  testimony  of 
the  obligations  which  he  contracted.  Of  the  tenant^ 
that  they  might  testify  the  grant  of  the  lord,  and  for 
what  services  it  was  made.  Lastly^  for  their  own  ad- 
^^ntage,  that  they  might  know  who  was  the  tenant^  and 
what  land  he  held. 
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37.  As  it  was  frequently  inconvenient  for  the  lord  to 
g6  to  the  lalids  intended  to  be  granted,  the  improper 
investiture  was  introduced,  which  was  a  symbolical 
transfer  of  the  lands,  by  the  delivery  of  a  staff,  a 
sword,  or  a  robe ;  which  last  being  the  most  common 
ihethod  among  the  immediate   vassals  of  kings  and 

^b.  Fend.  2.    pritices,  gave  rise  to  the  word  investiture.     Inveklilura 

quidttn  praprie  dicitur  posseasio  :  abusivo  autem  modo 
dicitur  inveetitura,  quando  hasta  out  almd  corporum 
quidlibet  porrigitur  a  domino,  se  ihvestUuram  facere  di- 

cni|,  lib.  2.  cente.  Quern  si  quidefn  ah  illo  fiat,  qui  alios  habet  vas- 
sallos,  saltern  coram  duobus  ex  illis  solemniter  .fieri 
debet ;  alioque  licet  alii  intersint  testes,  investilura  mi- 
nime  valet.  Thus  it  appears  that  a  proper  investiture 
and  possession  were  synonimous  terms.  Whenever, 
therefore,  investiture  wks  distinguished  from  possession, 
it  was  an  improper  one. 

38.  The  services  which  the  vassal  was  bound  to  per- 
form were  declared  by  the  lord  at  the  time  of  the  in* 
vestiture,  in  the  presence  of  the  other  vassals.  But  as 
a  verbal  declaration  of  the  terms  on  which  a  feud  was 
to  be  held  might  be  forgotten  or  mistaken,  it  became 
ukual  for  the  tenant  to  procure  a  writing  from  the  lord, 
containing  the  terms  upon  which  the  donation  was 
made,  witnessed  by  the  other  vassals,  which  was  called 

Craig,  Lib.  2.    a  brcvc  testatum.     And  where  the  lord  could  not  con- 

veniently  come  to  the  land,  he  delivered  to  the  vassal  a 
hreve  testatum,  as  an  improper  investiture ;  with  a  di- 
rection to  some  person  to  give  him  actual  possession. 

39.  A  breve  testatum  being  a  much  better  security 
than  a  verbal  declaration,  those  who  acquired  feuds 
pteferred  the  improper  investiture,  with  a  subsequent 
delivery  of  the  possession,  to  a  proper  investiture  :  so 
that  in  process  of  time  the  feudal  writers  divided  an 
improper  investiture  into  three  parts,— a  breve  tesliUum, 
a  prdiceptum  seising,  and  a  possessionis  tradiiio. 

ojithoffide-        40.  Upon  the  creation  of  a  feiid,  a  coniiejcton  and 

union  arose  between  the  lord  and  his  Vttssal,  which  was 
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considefed  by  the  feudal  writers  as  stronger  than  any 
natural  tie  whatever ;  and  which  the  tenant  was  obliged 
to  acknowledge  by  immediately  taking  the  oath  of  fide- 
lity to  the  Lord  ifi  these  words:— Eg-o  N.  (vMsnlkis)  Lib.Fcad.2. 
su'jer  htec  sancta  Dei  evangelia  juro  quod  ab  hdc  hord 
v$quc  ad  uUbnam  viUe  tneap  dkm,  iibi  M.  (Domino J 
medfidtlis  era  cofUra  omnem  hommem^  excepto  rege  vel 
friori  doming  meo. 

41.  The  idea  of  this  oath  aj^ears  to  have  been  taken 
bm  the  obligation  which  existed  between  the  German 
pnnces  and  their  comites.  Thus  Tacitus  w^y%y-^il^m 
dffendere,  tueri,  ma  quoqueforlia  gloria  ejus  ass^n^ire 
fr^cipuutn  sacramentufn  est  And  fealty  was  so  es- 
flentially  requisite  to  the  nature  of  a  feud^  whether  a 
proper  or  an  improper  one,  that  it  could  not  exist  with- 
out it ;  for  if  lands  were  given  without  a  reservation  of 
ftalty,  the  tenure  was  considered  as  allodial,  but  the 
oath  of  fealty  might  be  dispensed  with. 

43.  Whea  feuds  became  hereditary,  another  cere-  Homage, 
moay  was  added,  called  Homagium,  or  haminium; 
which  was  ^rfarmed  in  this  manner : — The  vassal  being 
aacovered  and  ungiirt,  knelt  down  before  his  lord,  and 
putting  his  hands  within  those  of  his  lord,  said, — Deve- 
nio  homo  vesler,  de  tenemento  quod  de  vobis  teneo,  et 
toiere  debeoj  dtfidtm  vobi»  poriaho  contra  omne$  gentes. 
The  lord  then  embraced  the  tenant,  which  completed 
tbe  homage. 

43.  Feaky  and  homs^^  have  been  ofleo  confounded 
by  the  feudal  writers,  but  improperly.  For  fealty  was 
a  solemn  oath  nmde  by  the  vassal  of  fidelity  and  at- 
tachment to  his  lord ;  whereas  homage  was  merely  an 
icknowledgment  of  tenure. 

44.  In  consequence  of  the  feudal  connexion  several  Duties  of  the 
duties  arose,  as  well  on  the  part  of  the  lord  as  of  the 

vaasaL  With  respect  to  those  which  the  lord  owed  to 
his  vassfld^  k  waa  a  maxim  of  the  feudal  law,  that  though 
the  viMal  only  took  the  oath  of  fidelity^  aind  did  homage^ 
ttd  the  lerd^  on  account  of  his  d%nity,  took  none ;  y«t 
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Wright,  Ten.     WES  he  equally  oblige^  as  if  he  had  taken  it^  to  do  and 

forbear  every  thing  with  respect  to  the  vassal,  which 
the  vassal  was  bound  to  do  and  forbear  towards  the 
lord ;  so  that  the  duties  of  both  were  in  most  respects 
reciprocal.  ^ 

45.  As  for  the  duties  which  the  vassal  owed  to  the 
lord^  they  are  thus  described  in  the  Liber  Feudotumr- 

Lib*  t.  Tit  6.    Qut  domino  suo  fidelitatem  jurat,  isla  sex  in  memoria 

semper  habere  debet  Incolume,  tutum,  honestum,  utile, 
facile,  possibile.  These  were,  however,  all  reduced  to 
the  two  heads  of  Counsel  and  Aid.  Under  Counsel 
was  included,  not  only  giving  faithful  advice  to  the  lord, 
but  also  keeping  his  secrets,  and  attending  his  courts, 
in  order  to  enable  him  to  distribute  justice  to  the  rest  of 
his  tenants. 

46.  Aid  might  either  be  in  supporting  the  lord's  re- 
putation and  dignity,  or  in  defending  his  property.  By 
aid  to  his  person,  the  vassal  was  not  only  obliged  to  de- 
fend his  lord  against  his  private  enemies,  but  also  to 
assist  him  in  his  wars  :  and  feuds  were  in  general  ori- 
ginally granted  on  condition  of  military  service,  to  be 
done  in  the  vassal's  proper  person,  and  at  his  own  ex- 
pense. 

47.  The  Feudal  Law  did  not  originally  oblige  the 
tenant  to  contribute  to  the  lord's  private  necessities;  the 
first  feudal  aid  being  purely  military.  But  in  course 
of  time  the  lords  claimed  and  established  a  right  to  se- 
veral other  aids.  The  principal  of  which  were,  1.  To 
make  the  lord's  eldest  son  a  knight.  3.  To  marry  the 
lord's  eldest  daughter.  3.  To  ransom  the  lord's  person, 
when  taken  prisoner. 

48.  Having  stated  the  obligations  of  the  lord  and 
vassal  to  each  other,  I  shall  now  proceed  to  enquire 
into  the  nature  of  the  estate  or  interest  which  each  of 
them  had  in  the  land.  With  respect  to  the  estate  of 
the  vassal,  we  must  recollect  that  as  the  original  dona- 
tion! made  by  the  French  kings  to  their  fideles  and 
leudes  were  of  a  temporary  nature,  and  as  nothing 
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more  than  the  usufruct  was  given  to  them ;  so  in  the 
Feudal  Law  the  proprietaa  was  allowed  to  remain  in 
the  lord^  and  the  vassal  had  only  the  ustisfructus  or 
dommium  utile ;  that  is^  a  right  to  take  and  enjoy  the 
profits  of  the  land^  as  long  as  he  performed  the  services 
due  to  the  lord.  » 

49.  As  to  the  duration  of  feuds^  they  were  originally  Lib.  Feud.  i. 
precarious^  and  might  be  resumed  at  the  lord's  pleasure. 

They  were  next  granted  for  one  year,  afterwards  for 
Ufe.  In  course  of  time  it  became  unusual  to  reject  the 
heir  of  the  last  tenant,  if  he  was  able  to  perform  the 
services ;  and  at  length  feuds  became  hereditary,  and 
descended  to  the  posterity  of  the  vassal. 

50.  In  the  first  ages 'of  the  Feudal  Law,  the  vassal  Wasunaiien- 
could  not  alien  the  feud  without  the  consent  of  the  *^^' 
lord;  neither  could  he  mortgage,  or  otherwise  subject 

it  to  the  payment  of  his  debts.  It  appears  however 
from  the  Liber  Feudorum  that  feuds  were  frequently  ub.  2.11^55. 
aliened :  but  by  a  constitution  of  the  emperor  Lotha- 
rius,  reciting  that  the  alienation  of  feuds  had  proved 
extremely  detrimental  to  the  military  services  which 
were  due  from  the  vassals,  they  were  absolutely  pro- 
hibited from  alienating  their  feuds  without  the  consent 
of  their  lords,  which  was  confirmed  by  a  law  of  the 
emperor  Frederic  II. 

51.  The  consent  of  the  lord  was  seldom  given  with- 
out his  receiving  a  present;  from  whence  arose  a 
general  practice  of  paying  the  lord  a  sum  of  money 
for  permission  to  alien  a  feud. 

52.  There  was  however  a  mode  of  disposing  of  part  snbinfeuda- 
of  a  feud,  which  does  not  appear  to  have  been  com-  *^^"' 
prehended  in  the  constitutions  of  Lotharius  or  Frede- 
ric.   This  was  by  a  grant  from  the  vassal  of  a  portion  ^ii,  pcud  2 
of  his  feud  to  a  stranger,  to  be  held  of  himself,  by  the  t*'-  34. ».  2. 
same  services  as  those  which  he  owed  to  his  lord.. 

53.  This  practice,  which  was  called  subinfeudation, 
became  extremely  common  in  France  during  the  ele- 
venth and  twelfth  centuries ;  but  was  prevented  by  an 


Henr«,  Vol.  I.  4Mfd<miaiiGe  of  PhiUp  Au^^fttMs  in  \%i9y  w&ifJ»  #rect«4 

fckat  where  any  estate  wa9  dismeii^l^ere^  f|r<¥n  4  &u4^  it 
fhoukl  be  held  of  tiie  ehief  lpr4. 

£?**  **'  *^        ^'  ^^^'^  respect  to  the  estate  or  interest  which  tli^ 

loi^  had  10  Uie  lands^  alter  he  had  g^ranted  them  out  as 
a  feud>  it  consisted  in  the  proprietas,  tog^her  with  a 
fenidal  dominium  or  seignory^  and  a  right  to  fealty^  find 
ajl  th^  other  services  reserved  upon  the  grant.  And  in 
case  of  failure  in  any  pf  these  the  lord  might  ent^r 
«pon,  and  take  possession  of  the  feud. 

Wright  30.  0^    49  the  feudatory  eou|d  not  alien  the  feud  without 

jthe  consent  of  the  lord,  so  neither  could  the  lord  Miea 
or  transfer  his  se^nory  to  another  without  the  consent 

ub.Pead.2.  (Qf  Jus  feudatory .  Ex  eadem  lege  descendU  quodiomi- 
«U9,  dine  voluntate  vaesalli,f€udum  aiienar^  non  potest. 
For  the  obligation's  of  the  loird  and  vassal  being  mutual, 
•the  vassal  was  as  much  interested  in  the  personal  qua- 
lities of  his  lord,  as  the  lord  was  in  those  of  his  vassal. 

HU  obiiffatioB       56.  There  was  another  di>ligation,  on  the  part  of  th^ 

lord,  of  very  considerable  importance  ;  namely,  that  iii 

TO  *^*3o'  ^'    ^**^  ^^^  vwsal  was  evicted  out  of  the  fevd,  the  k)r4 

was  obliged  to  give  him  another  feud  of  equal  extent, 
o^  else  to  pay  him  the  value  of  that  whiclji  lie  had  ^st. 

TCB.3S.  67.  Sir  Martin  Wright  doubts  whether  the  obliga- 

tion of  the  lord  to  protect  and  defend  his  vassal  mad^ 
him  anciently  liable  on  eviction,  without  any  fraud  or 
delect  in  him,  to  make  a  compensation  for  the  loss  of 
the  feud ;  inasmuch  as  it  could  hardly  be  imagined  that 
while  feuds  were  precarious^  and  held«at  the  will  of  the 
lord  by  whom  they  were  granted ;  while  they  were  ge- 
nerously given  without  price,  the  lord  should  be  subject 
to  such  a  loss ;  and  was  of  opinion  that  the  lord's  obliga- 
jtion  io  compensate  the  vassal,  in  case  of  eviction,  only 
prevailed  as  to  improper  feuds^  for  which  a  price  ha^ 
been  paid^  or  an  equivalent  stipulated. 

.58.  Craig  agreed  in  this  respect  with,  Sir  Martin 
Wir^ht.  They^  however,  both  acknowledge^  that 
none  of  the  ancient  feudal  writers    make  any  supji 
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diitinction;  but  that  all  admit  the  lord's  obligation 
to  compensate  the  vassal  on  eviction  to  have  been 
geaeial. 

59.  We  have  seen,  that  although  feuds  were  origi-  f^^^  ®' 
Dally  granted  at  will  only,  yet  in  course  of  time  they 
became  descendible  and  hereditary.     It  will,  therefore, 

be  necessary  to  enquire  into  the  rules  of  descent  that 
were  established  by  the  feudal  law,  where  no  particular 
mode  of  descent  was  directed  by  the  original  grant :  for 
in  such  case  the  maxim  was, — Tenor  investUurte  eat 
impieiendus. 

60.  The  first  rule  was,  that  the  descendants  of  the  craig,  l.  i. 
person  to  whom  the  feud  was  originally  granted,  and  '^^     *'  **• 
none  others,  should  inherit;  because,  as  the  personal 

ability  of  the  first  acquirer  to  perform  the  military  du- 
ties and  services  reserved  was  the  motive  of  the  dona- 
tion, it  could  only  be  transmitted  by  him  to  his  lineal 
descendants. 

61.  In  consequence  of  this  rule  the  ascending  line 
was^  in  all  cases,  excluded.     Hence  it  is  laid  down  in 

the  iiAer  Feudoruniy — Succeaaionis  feudi  talis  est  na-  ub.  2.  Tit  lo. 
tura  quod  ascendentes  non  succedunt.    And  a  modem 
feudist  has  said, — Jus  tamen  feudale,  ascendentium  or-  comniu, 
tUne  neglectOy  solos  descendentes  et  coUaterales  admitlit.    * 
Qiioniam  qui  feudum  accipit,  sibi  et  liberis  suis,  non  pa- 
rentibuSy  prospicit.     Whereas  in  allodial  property  the 
ascending  line  was  capable  of  inchriting. 

62.  Ail  the  sons  succeeded  equally,  as  was  the 
case  in  France,  even  respecting  the  succession  to  the 
crown,  during  the  first  and  part  of  the  second  race. 
Bat  the  frequent  wars  occasioned  by  these  partitions 
caused  a  regulation  that  kingdoms  should  be  consi- 
dered as  impartible  inheritances,  and  descend  to  the 
eldest  son. 

6S.  In  imitation  of  the  sovereignty,  the  sam^  altera- 
tiOD  WHS  made  in  the  descent  of  the  great  feuds ;  for' 
by  a  coDstitution  of  the  Emperor  Frederic^  honorary 

vol.  I.  c 
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feuds  became  indivisible ;  and  they^  as  also  the  military 
feuds^  began  to  descend  to  the  eldest  son^  because  he 
was  sooner  capable  of  performing  the  military  service 
than  any  of  his  brothers. 

64.  Females  were  originally  excluded  from  inheriting 
feuds^  not  only  on  account  of  their  inability  to  perform 
the  military  services^  but  also  lest  they  should  carry  the 
feud  by  marriage  to  strangers  or  enemies. 

65.  The  rule  that  none  but  the  descendants  of  the 
first  feudatory  could  inherit  was  so  strictly  adhered  to^ 
that  in  the  case  of  a/eueftim  novum,  the  brother  of  the 
first  acquirer  could  not  succeed  to  his  brother,  because 
he  was  not  descended  from  the  person  who  first  ac- 
quired the  feud.  But  in  the  case  of  ^  feudum  antiquum, 
a  brother^  or  other  collateral  relation^  who  was  de- 
scended from  the  first  acquirer^  might  inherit. 

66.  A  mode  was  afterwards  adopted  of  letting  in  the 
collateral  relations  of  the  first  acquirer  of  a  feud,  by 
granting  him  B.feudum  novum,  to  be  held  ut  antiquum, 
that  is^  with  all  the  qualities  of  an  ancient  feud^  derived 
from  a  remote  ancestor ;  and  then  the  collateral  relations 
were  admitted^  however  distant  from  the  person  who 
was  last  possessed  of  the  feud. 

67.  Tb  restrain  this  general  right  of  inheritance  in 
all  the  collateral  relations^  a  new  kind  of  feud  was  in- 
vented^ called  a  feudum  taUiatum,  which  is  thus  de- 
scribed by  Du  Cange: — Feudum  tallialum  dicUur, 
verbis  f or ensibus,  fueredilas  in  quamdam  certitudinem 
limitata ;  sen  feudum  certis  conditionibus  concessum, 
verbi  gratia,  alicui  et  liberis  ex  legitimo  matrimanio 
nascituris.  Unde  si  is  cui  feudum  datum  est  moriatur 
absque  liberis,  feudum  ad  donatorem  redit.  Talliare 
enim  est  in  qtuimdam  certitudinem  ponere,  vel  ad  quod- 
dam  certum  fuereditamentum  limilare, 

68.  It  is  observable  that  the  principles  of  the  feudal 
descent  were  peculiar  to  that  tenure^  and  differed  en- 
tirely from  those  of  succession  established  by  the  Roman 
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law ;  in  which  the  heir  wag  a  person  instituted .  by  the 
ancestor^  or  appointed  by  the  law^  to  represent  the  an- 
cestor in  all  his  civil  rights  and  obligations ;  whereas, 
in  the  feudal  law,  the  heir  succeeded  not  under  any 
supposed  representation  to  the  ancestor,  but  as  related 
to  him  in  blood,  and  designated,  in  consequence  of  that 
relationship,  by  the  terms  of  the  investiture,  to  succeed 
to  the  feud. 

69.  When  fbuds  became  descendible,  the  lord,  inreBtitare 
upon  the  death  of  every  tenant,  claimed  the  right  of  ^^'^  *  ^^^^' 
granting  a  new  investiture  to  the  successor,  without 
which  he  could  not  enter  into  possession  of  the  feud. 
This  shewed  that  the  right  of  inheriting  was  ori- 
ginaQy  derived  from  the  bounty  and  acquiescence  of 
the  lord ;  and  these  investitures  were  evidence  of  the 
tenure,  as  well  as  of  the  services  that  were  due  for 
the  feud. 

70.  It  was  also  customary  for  the  lord  to  demand  some  ReUef. 
present  from  the  heir  upon  granting  him  investiture^ 
which  in  course  of  time  became  part  of  the  profits  of 

the  feud.*    It  was  called  Relevium,  and  is  thus  described 
hy  a  feudal  writer : — Relexnum  est  prastatio  fueredum,  sciit  cod. 
qui  cum  veteri  jure  feudali  non  poterant  succedere  in  *'  ^^' 
feudis,  caducam  et  incertam  hareditatem  relevabant; 
valuta  summd  vel  pecunue,  vel  aliarum  rerum,  pro  di- 
versUatefeudorum.  -% 

71.  As  feuds  were  originally  granted  on  condition  of  Escheat, 
military  or  other  services,  it  was  deemed  just  that  where 

there  was  no  person  capable  of  performing  those  ser*  . 

vices,  the  feud  should  return  to  the  lord.     Therefore, 

where  a   vassal  died  without  heirs,  the  lord  became 

entitled  to  the  feud  by   escheat.     Thus  it  is  said  in 

the  Liber  Feudorum, — Si  aliquis  decesserit,  nvllo  in  Lib.3.  nt.  86. 

feudo  reUcto  fuerede,  jus  feudi  ad  dominum  pertinere 

dicimus. 

72.  Feuds  having  been  at  all  times  considered  as  vo-  Feudal  Por- 
iuntary  donations,  it  was  very  soon  established   that  ^*''**"'**- 
CYery  act  of  the  vassal  which  was  contrary  to  the  con- 

c  2 
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nexion  that  subsisted  between  him  and  his  lord^  and  to 
Uie  fidehty  he  owed  him,  or  by  which  he  disabled  him- 
self from  performing*  his  services^  should  operate  as  a 
forfeiture  of  the  feud. 
Lib.  2.  Tit  73.  In  the  Uher  Feudorum  there  is  a  Ions*  letter 

*    '  from  Obertus  de  Orto  to  his  son,  respecting  feudal  for- 

feitures, which  he  says  were  not  reducible  to  any  general 
principles.  He  then  proceeds  to  state,  that  if  the  vassal 
omits  to  require  an  investiture  from  th^  heir  of  his  lord, 
for  a  year  and  a  day  after  the  death  of  the  lord,  and  to 
take  the  oath  of  fealty  to  him,  he  shall  lose  his  feud.  So 
in  the  case  of  the  vassal's  death,  if  his  heir  did  not  re- 
quire investiture  from  the  lord  within  that  time,  he  shall 
forfeit  his  feud. 

74.  If  the  vassal  refused   to   perform  the  services 
which  were  reserved  upon  the  investiture,  he  f(»rfeited 

Lib.  Fend.  id.   his  feud.      Nott  est  alia  justiar  causa    beneficii  au- 
ferendi .  quam   si  id  propter  quod  benejicium   datum 
fuerit,  hoc  servitium  facere  recusaverit,  quia  benefi- 
cium  amittit, 

75.  If  the  vassal  aliened  the  feud,  or  did  any  act  by 
which  its  value  was  considerably  diminished^  he  for- 

ZuIqb  61.       feited  it.     Si  vassallus  feudum  dissipaverit,  aul  insigni 

detrimento  deteriusjiieint,  privabitur. 
Crmif » ub.  3.        '^^'  If  ^^^  vassal  denied  that  he  held  his  feud  of  the 
it.5.i.i.       Iqj,j^  ijy  saying  that  he  held  it  of  some  other  person,  or 

denied  that  the  land  was  held  by  a  feudal  tenure,  he  for- 
feited it. 

77.  Every  species  of  felony  operated  as  a  forfeiture  of 
the  feud  ;  being  the  highest  breach  of  the  vassal's  oath 
of  fealty, 
he  lord  might      78.  It  has  been  stated  that  the  feudal  lord  was  equal!  v 

forfeit  liM        '  •  1  M.  ^ 

grtjfBimy.        bound  to  observe  the  terms  of  relation  on  his  part ;  and, 

therefore,  if  he  neglected  to  protect  and  defend  his  te- 
nant, or  did  any  thing  that  was  prejudicial  to.  him,  or 
injurious  to  the  feudal  connexion,  h^  forfeited  his 
seigniory.     Thus  it  is  said  in  the  JAher  Feudorum., — 

Lib.  s.  Tit.  26.   Si  domtiius  commisit  feUnuam,  per  quam  xhismUus  amit- 


Tenures.  Ch.  I.  s.  78—82.  12| 

teret  fsttdum,  91  earn  cammiserU  in  dominum;  feudi 
prcprielatem  etiam  dammus  perdere  debeat. 

79.  The  feudal  lord  had  not  only  a  right  to  the  ser-  J~^ii  jurb- 
vice  of  his  vassals  in  war^  but  had  also  the  privilege  of 
determining  their  disputes  in  time  of  peace.     Thus  we 
read  iii  the  Liber  Feudorum, — 8i  inter  duo8  vassaUos  Ub.i.nt.is. 
defeudo  sit  controversial  domini  sit  cogrdtio,  et  per  eum  ^'^*' 
controversia  terminetur.      Si  vero  inter  dominum  et 
vassaUum  lis  oriatur,  per  pares  curia,  a  domino  sub 
fidditate  debito  conjuratos  terminetur. 

80.  The  origin  of  the  feudal  jurisdiction  is  said  to  be  Montejq.  a. 
derived  from  the  following  circumstances  : — By  the  laws  HeWi,  Voi.  i. 
of  all  the  northern  nations  every  crime,  not  even  ex-  Roberuon's 
cepting  murder,  was   punished  by   a   pecuniary  fine,  67^3^'.^^*'' 
called  Jredum.     In  the  infancy  of  the  northern  govern- 
ments the  chief  occupation  of  a  judge  consisted  in  as- 
certaining and   levying  those   fines,    which  formed  a 
considerable  part  of  the  public  revenue.     When  exten- 
sive tracts  of  land  were  granted  as  feuds,  the  privilege 

of  levying  those  fines  was  always  included  in  the  grant, 
with  a  right  to  hold  a  court  for  the  purpose  of  ascer- 
taining them ;  from  whence  followed  a  jurisdiction 
over  the  vassals,  both  in  civil  and  criminal  matters. 

81.  To  all  the  nations  descended  from  the  Germans  Herv^,  Voi.  u 

8  263 

justice  was   originally  administered   in   their  general 
assemblies ;  nor  did  the  king  or  chieftain  pronounce  sen- 
tence till  he  had  consulted  those  persons  who  were  of  the 
same  rank  with  the  accused,  without  whose  consent  no 
jud^ent  could  be  given.     In  imitation  of  this  practice^ 
every  feudal  lord  had  a  court,  in  which  he  distributed  crug,  ub.  2. 
justice  to   his  vassals ;  and   every  freeman  who  held  2  comm.  m. 
lands  of  him  was  bound,  under  pain  of  forfeiting  his 
feud,  to  attend  his  court,  there  to  assist   his  lord  in 
determining  all  disputes  arising  between   his   vassals. 
And  as  all  the  tenants  were  of  the  same  rank,  and 
ueM  of  the  same  lord,  they  were  called  pares  curia, 

88.  This  practice  appears  to  have  been  established 
so  k>ng  ago  as  in  the  reign  of  the  Emperor  Conrad, 
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A.  D.  920.  of  whom  there  exists  the  foDowipg^  law  :— 
Statuimus  ut  nuUus  miles  episcopomm,  abbatium,  j;c. 
vel  omnium  qui  benejicium  de  nostris  publids  benefieiis, 
out  de  ecclesiarum  pnediis,  Sgc.  ienent,  jfc.  sine  certa  et 
convicta  culpd,  suum  benejicium  perdat,  nisi  secundum 
consuetudinem  antecessarum  nostrorum^  e(  judmum 
parium. 
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Section  I. 

IT  is  now  universally  admitted  that  the  feudal  system^  latroductioDof 
with  all  its  fruits  and  services^  as  established  in  Nor- 
mandy, was  first  introduced  into  England  by  William  spcimin  on 
the  Conqueror  in  those  possessions  of  the  Saxon  Thanes 
which  were  granted  by  him  to  his  followers  immediately 
after  the  battle  of  Hastings;  and  that  about  the  twen-  wrigbfsTen. 
tieth  year  of  his  reign,  the  feudal  system  was  formally 
and  generally  adopted  here. 

2.  In  consequence  of  this  event  it  became  a  funda- 
mental maxim,  or  rather  fiction  of  our  law,  that  all  the 
lands  in  the  kingdom  were  originally  granted  out  by  our 
kings ;  and  held  mediately  or  immediately  of  the  crown, 
in  consideration  of  certain  services  to  be  rendered  by 
the  tenant.  The  thing  holden  was  therefore  called  a  iiMt.65.t. 
tenement,  the  possessors  thereof  tenants,  and  the  man- 
ner of  their  possession,  a  tenure.     And  Lord  Coke  says,  I4- 1  b. 
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"  In  the  law  of  England  we  have  not  properly  aUodium, 
that  is^  any  subject's  land  that  is  not  holden." 

3.  Although  feuds  were  not  originally  hereditary  in 
those  countries  where  the  feudal  law  was  first  establish- 
ed^ yet  we  find  that  feuds  were  from  the  beginning  here- 
ditary^ where  lands   held  by  an  allodial  tenure  were 

cdlt'irVsf^'     voluntarily  converted  into  feuds.     Thus  Basnage  in  his 

Commentary  on  the  customs  of  Normandy  says  that 
when  RoUo  became  master  of  that  province^  he  granted 
a  considerable  portion  of  it  to  his  companions^  and  to 
gentlemen  of  Britanny^  as  hereditary  feuds.  That  he 
also  recalled  a  number  of  the  ancient  inhabitants  who 
had  held  their  estates  by  hereditary  rights  and  restored 
them  to  their  possessions  in  as  fiill  and  ample  a  manner 
as  they  had  held  them  under  the  kings  of  France. 

4.  When  William  I .  established  himself  in  England, 
he  certainly  granted  to  his  followers  the  inheritance  of 
all  the  estates  which  he  distributed  among  them,  for' 
some  of  those  estates  are  possessed  by  their  descendants 
at  this  day.  And  when  he  persuaded  the  Anglo-Saxon 
proprietors  to  hold  their  lands  by  a  feudal  tenure,  he  as 
certainly  allowed  them  to  retain  the  inheritance. 

Diyition  of  6.  Sir  W.  Blackstoue  states  that  there  seem  to  have 

2  Com.  60.       subsisted  among  our  ancestors  four  principal  species  of 

lay  tenures,  to  which  all  others  might  be  reduced ;  the 
grand  criteria  of  which  were  the  natures  of  the  several 
services  or  renders  that  were  due  to  the  lords  from  their 
tenants.  The  services^  in  respect  of  their  quality,  were 
either  free  or  base ;  in  respect  of  their  quantity,  and  time 
of  executing  them,  were  either  certain  or  uncertain. 
Free  services  were  such  as  were  not  unbecoming  the 
character  of  a  soldier  -or  a  freeman  to  perform ;  as' to 
serve  under  the  lord  in  the  wars^  to  pay  a  sum  of  money, 
and  the  like.  Base  services  were  such  as  were  fit  only 
for  peasants^  and  persons  of  servile  rank ;  as  to  plough 
the  lord's  land,  to  make  his  hedges,  to  carry  otit  his 
dung,  or  other  mean  employments.  The  certaiti  ser- 
vices^ whether  free  or  base^  were  such  as  were  stinted 
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in  quantity^  and  could  not  be  exceeded  on  any  pretence; 
as  to  pay  a  stated  annual  rent^  or  to  plough  such  a  field 
for  three  days.  The  uncertain  depended  on  unknown 
contingencies ;  as  to  do  military  service  in  person^  or 
pay  an  assessment  in  lieu  of  it^  when  called  upon^  which 
are  free  services.  Or  to  do  whatever  the  lord  should 
conimand^  which  is  a  base  or  villein  service. 

6.  Prom  the  various  combinations  of  these  services  idem, 
arose  the  four  kinds  of  lay  tenure  which  subsisted  in 
England  till  the  middle  of  the  seventeenth  century ;  and 
three  of  which  subsist  to  this  day.  Firsts  where  the 
service  was  free^  but  uncertain^  as  military  service^  that 
tenure  was  called  chivalry,  servitium  militare,  or  knight 
service.    Secondly,  where  the  service  was  not  only  free, 

bat  ako  certain,  as  by  fealty  only,  by  rent  and  fealty, 
Ac.  that  tenure  was  called  liberum  socagium,  or  free 
socage.  These  were  the  only  free  holdings  or  tene- 
ments ;  the  others  were  villeinous  or  servile.  As,  thirdly, 
where  the  service  was  base  in  its  nature,  and  uncertain, 
as  to  time  and  quantity,  the  tenure  was  purum  vU- 
knagium,  absolute  or  pure  villenage.  Lastly,  where 
the  service  was  base  in  its  nature,  but  reduced  to  a  cer- 
tainty, this  was  still  villenage,  but  distinguished  from 
the  other  by  the  name  of  privileged  villenage,  vUle- 
nagmm  prvoUegiatum  ;  or  it  might  be  still  called  socage, 
from  the  certainty  of  its  services,  but  degraded  by  their 
baseness  into  the  inferior  title  of  viUanum  socagium^ 
villein  socage. 

7.  Althou£:h  in  the  first  instance  all  the  lands  in  Eng:-  Tenure  in 
land  were  held  immediately  of  the  king,  yet  in  con- 
sequence  of  the  practice  of  subinfeudation,  which  pre- 
yed in  those  times,  the  king's  chief  tenants  granted 

OQt  a  considerable  part  of  their  estates  to  inferior  per- 
sons, who  were  called  valvasores,  to  hold  of  themselves, 
by  which  mesne  or  middle  tenures  were  created ;  from 
whence  arose  several  distinctions,  as  to  the  manner  in 
^Wch  lands  were  held 

8.  Estates  might  be  held  of  the  king,  or  of  a  subject 
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in  two  ways^  either  as  of  his  person^  or  as  of  an  honor 

or  manor  of  which  he  was  seised ;  and  every  holding  of 

1  Inn.  108,  a.    the  person  was^  strictly  speaking,  a  tenure  m  capite : 

i^u!^'.  fif'     but  still  that  expression  was  always  confined  to  a  hold- 

^'~^'  ing  of  ihe  king  in  right  of  his  crown  and  dignity;  or,  as 

it  was  formerly  expressed,  ut  de  corona,  or  tU  de  per- 
sona ;  for  whenever  the  holding  was  of  the  person  of  a 
subject,  it  was  called  tenure  in  gross. 

9.  Tenure  in  capite  was  in  general  so  inseparable 
from  a  holding  of  the  person  of  the  king^  that  if  lands 
were  granted  by  his  majesty,  without  reserving  any 

Lowe'iCMe,     tenure,  or  absque  aliquo  inde  reddendo ^  or  the  like; 

there  the  lands,  by  operation  of  law,  should  be  held  of 
the  king  in  capite,  because  that  tenure  was  the  most 
advantageous  to  the  crown. 

10.  Where  an  honor  or  barony  originally  created 
by  the  crown  returned  to  the  king  by  forfeiture  or 
escheat;  the  persons  who  held  their  lands  of  such  honor 
or  barony  became  tenants  to  the  crown,  and  were  said 
to  hold  of  the  king  ut  de  honore  de  A.,  ^c.  This  dis- 
tinction of  tenure  was  extremely  important  to  those  who 
held  of  such  honors  or  baironies ;  for  by  an  article  of 
the  Magna  Charta  of  King  Henry  III.  it  was  declared 
that  persons  holding  of  honors  escheated,  and  in  the 
king's  hands,  should  pay  no  more  relief,  nor  perform 
more  services  to  the  king,  than  they  should  to  the 
baron,  if  it  were  in  his  hands. 

Fiu.  N.  B.  1 1 . .  It  followed  that  where  lands  were  held  of  the 

ft   8 

DveV  44.  king,  as  of  an  honor,  castle^  or  manor,  escheated  to  the 
sti^^iRdL  e!*  crown,  the  tenure  was  not  in  capite.  And  where  lands 
c.  4.  were  granted  by  the  king  to  hold  of  him,  as  of  his 

manor  of  A.  this  was  not  a  tenure  in  capile. 
Eattwick's  12.  Thus  whcrc  lands  were  granted  by  King*  Philip 

135.'         '    and  Queen  Mary  to  Aringal  Wade  in  fee,  tenendum 

de  nobis  et  successoribus  nostris  ut  de  manerio  nostro 
de  East  Greenwich  in  capite ;  it  was  resolved  that  the 
lands  were  held  of  the  crown,  as  of  the  manor  of 
Greenwich,  and  not  in  capite. 
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13.  In  the  case  of  private  individuals^  any  person  ^^smptoret. 
might  formerly^  by  a  grant  of  land^  have   created  a 

teaure^  as  of  his  person^  or  as  of  any  honor  or  manor 
whereof  he  was  seised.  If  no  tenure  was  reserved,  2inst.50i. 
the  feoffee  would  hold  of  the  feoffor,  by  the  same  ser- 
vices by  which  the  feoffor  held  over.  This  doctrine 
having^  been  found  to  be  attended  with  several  incon- 
veniences, was  altered  in  the  reign  of  King  Edward  L  i^i^iJs.V* 
by  the  statute  of  Quia  Emptores  Terrarum,  which 
directs  that  upon  all  sales  or  feoffments  of  lands,  the 
feoffee  shall  hold  the  same,  not  of  his  immediate  feoffor, 
but  of  the  chief  lord  of  the  fee,  of  whom  such  feoffor 
himself  held  it,  (a)  These  provisions  not  extending  to 
the  king's  tenants  incapite,  the  like  law  respecting  them 
wras  declared  by  the*  statutes  of  Pnerogativa  Regis y 
17  Edw.  2.  c.  6.,  and  34  Edw.  3.  c.  15.  by  which  last 
all  subinfeudations  previous  to.  the  reign  of  Edward  I.  '^««[«Tit. «. 
were  confirmed :  but  all  subsequent  to  that  period  were 
left  open  to  the  king's  prerogative. 

14.  The  first  and  most  honorable  kind  of  tenure  was  T*®?""  ^  . 

_-  knight  ■cmce. 

by  knight  service,  seroUium  militare.  To  make  a  te- 
nure of  this  kind  a  determinate  quantity  of  land  was 
necessary,  which  was  called  a  knight's  fee.fevdum  mi-  Mad.Exch.4to 
/ttore,.  the  measure  of  which  is,  by  some  ancient  writers, 
estimated  at  eight  hundred  acres  of  land,  and  by  others 
at  six  hundred  and  eighty.  But  Lord  Coke  was  of  opi- 
nion, that  a  knight's  fee  was  to  be  esteemed  according, 
to  the  quality,  and  not  the  quantity,  of  the  land  :  and 
that  Wl.  a  year  was  the  qualification  of  a  knight. 

15.  Every  person  holding  by  knight   service  was  ^^'  ^^  ^^• 
obliged  to  attend  the  lord  to  the  wars,  if  called  upon,  on 
horseback,  armed  as  a  knight,  for  forty  days  in  every 
year,  at  his  own  expense.     This  attendance  was  his 
TtddkuSj  or  return  for  the  land  he  held.     If  he  had  only 

(a)  The  idea  of  this  law  was  probably  taken  from  the  ordonnance 
^  Plulip  Augustus,  which  has  been  mentioned  in  the  preceding 
Chapter,  s.  53. 
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half  a  knight's  fee^  he  was  only  bound  to  attend  for 
twenty  days^  and  so  in  proportion. 

M^.  Exch.  ig.  The  personal  attendance  in  knight  service  grow- 

ing troublesome  and  inconvenient^  the  tenants  found 
means  of  compounding  for  it ;  firsts  by  sending  others  in 
their  steady  afterwards^  by  making  a  pecuniary  satis&c- 
tion  to  their  lords  in  lieu  of  it.  At  last  this  pecuniary 
satisfaction  was  levied  by  assessments^  at  so  much  for 
every  knight's  fee ;  from  whence  it  acquired  the  name 
of  sctUagium,  or  serviiium  scuti  ;  scutum  being  then  a 
well  known  name  for  money^  and  in  our  Norman  French 
it  was  called  escuage. 

17.  As    escuage   diflFered    from    knight  service   in 
nothing  but   as  a  compensation   differs   from   actual 

S.95.  service^   it  is   frequently  confounded  with  it.     Thus 

Littleton  must  be  understood  when  be  says  that  te- 
nant by  homage^  fealty^  and  escuage^  was  tenant  by 
knight  service. 

Homtge.  18.  Tenure  by  knight  service  had  all  the  marks  of  a 

strict  and  regular  feud.  It  was  granted  by  words  of 
pure  donation — dedi  et  concessi;  was  transferred  by  in- 
vestiture, or  delivering  corporal  possession  of  the  land, 
and  was  perfected  by  homage  and  fealty.  Thus  every 
person  holding  a  feud  by  this  tenure  was  bound  to  do 
homage  to  bis  lord,  for  which  purpose  be  v^asi  t6  kned 

Lit.  8. 85^^  «   down  before  him,  and  say,  "  I  become  youi^  man  from 

this  day  forward  of  life  and  limb,  and  of  earthly  wor- 
ship ;  and  unto  you  shall  be  true  and  ikithfiil^  and  bear 
you  faith  for  the  tenements  that  I  claim  to  bold  of 
you ;  saving  the  foith  that  I  owe  unto:  our  sovereign 
lord  the  king/'  And  the  lord  being  seated,  kissed  him. 
19.  Homage  was  properly  incident  to  knight  service, 
because  it  concerned  service  in  war.  It  must  ha^e  been 
done  in  person,  not  by  attorney  ;  and  the  performance 
of  it^  where  it  was  due,  materially  concerned  both  the 
lord  and  the  tenant  in  point  of  interest  and  advantage. 
To  the  lord  it  was  of  consequence,  because  tiH  he  had 
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received  homage  of  the  heir^  he  was  not  entitled  to  the  i  inst  66.  b. 
wtirdghqi  of  his  person  or  estate  To  the  tenant  the  2  iaBt?'io! 
hoina^  was  equally  important;  for  anciently  every 
kind  of  homage^  when  received^  bound  the  lord  to  ac- 
quittal and  warranty ;  that  is^  to  keep  the  tenant  free 
from  distress^  eMry^  or  other  molestation^  for  services 
doe  to  the  lord  paramount ;  and  to  defend  his  title  to 
the  land  against  all  strangers. 

SO.  The  words  hom&gium  and  d(munium  are  directly 
opposed  to  each  other^  as  expressing  the  respective 
dtualions  and  duties  of  the  lord  and  vassal ;  which^  in 
cdnformity  to  the  principles  of  the  feudal  law^  were  with 
us  reciprocal.  Thus  Glanville  says, — muttia  quidem'  uh.9.e.4. 
ddkH  esse  dominii  et  homagii  fidditatis  connexion  ita 
qwd  quantum  homo  debet  domino^  ex  homagio  ;  tatUum 
iUi  debet  dominus,  prater  solum  reverentiam. 

31.  All  tenants  by  knight  service  were  also  subject  to  Fealty. 
feahy,  which  is  thus  described  by  Littleton,  s.  91. — 
''  And  when  a  freeholder  doUi  fealty,  he  shall  hold  his 
ri^ht  hand  upon  a  book,  and  shall  say  thus : — Know  you 
this,  my  lord,  that  I  shall  be  &ithful  and  true  unto  you, 
and  faith  to  you  shall  bear  for  the  lands  which  I  claini 
to  hold  of  you,  and  that  I  shall  lawfully  do  to  you  the 
customs  and  services  which  I  ought  to  do  at  the  time 
assigned.  So  help  me  God  and  his  saints.''  And  he 
shall  kiss  the  book. 

22.  Fealty  and  homage  were  perfectly  distinct  from  1  inBt.  68. «. 
each  other ;  for  though  fealty  was  an  incident  to  ho-  ^'^^*'  **•  "• 
mage,  and  ought  always  to  have  accompanied  it,  yet 

feahy  might  be  by  itself,  being  something  done  when 
homage  would  have  been  improper;  so  that  homage 
was  inseparable  from  fealty,  but  fealty  was  not  so  from 
homage. 

23.  The  tenure  by  knight  service,  being  the  most  ^rmu  of 
honourable,  was  also  the  most  fkvourable  to  the  lord,  yke.  ^    ^ 
for  it  drew  after  it  these  five  fruits  or  consequences,  as 
insepenbly  incident  to  it ;  namely,  aids,  refief,  primer 

s^iam,  wardship^  and  marriage. 
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Aidi.     "  S4.  With  respect  to  aids,  they  were  the  same  as  those 

established  on  the  continent;  namely,  to  make  the- 
lord's  eldest  son  a  knight,  to  marry  the  lord's  eldest 
daughter,  and  to  ransom  the  lord's  person  when  taken 
prisoner.  These  aids  were  introduced  into  England 
from  Normandy,  where  they  appear  to  have  been  esta- 
blished before  the  Conquest ;  and  are  thus  described  in 
the  Grand  Coustumier,  c.  35. — Tria  autem  sunt  cajri- 
talia  auxilia  Normanniie.  Primum  videlicet  ad  pri- 
mogenitum  Jilium  domini  sui  in  ordinem  miHtiie  fromo- 
vendum.  Secundum  videlicet  ut  primogenitam  filiam 
domini  maritandam.  Teriium  videlicet  ad  corpus  do- 
mini sui  de  prisona  redi'Mpndum,  cum  capiusfuerit, 

25.  Aids  of  this  kind  j^ere  originally  uncertain  ;  be- 
sides which  the  tyranny  of  the  feudal  lords  induced 
them  to  demand  other  aids,  such  as  to  pay  their  debts, 
Hnd  to  enable  them  to  pay.  their  reliefs  to  their  superior 
lords.  To  prevent  this  it  was  provided  by  King  John's 
Magna  Charta,  c.  13.  That  no  aids,  except  the  three 
above  mentioned,  should  be  taken  by  the  king,  without 
the  consent  of  parliament ;  nor  in  any  case  by  inferior 
lords. 
3iEd.i.c.36.  26.  By  the  statute  of  Westm.  I.  c.  36.  the  aids  of 
13  Rep.  26.*      inferior  lords  were  *  fixed  at  twenty  shillings  for  every 

knight's  fee,  for  making  the  lord's  eldest  son  a  knight, 
or  marrying  his  eldest  daughter.  The  same  was  done 
with  regard  to  the  king's  tenants  in  capite,  by  the  statute 
25  Edw.  3.  c.  11.  As  to  the  aid  for  the  ransom  of  the 
lord's  person,  not  being  capable  of  any  certainty,  it  was 
never  ascertained. 
ReUeft.  27.  Upon  the  death  of  every  tenant  the  lord  claimed 

a  sum  of  money  from  his  heir,  as  a  fine  for  taking  up 

the  estate  that  lapsed  by  the  death  of  the  ancestor,  which 

was  called  a  relief.     This  practice  was  also  adopted 

'  from  the  laws  of  Normandy,  where  reliefs  were  reduced 

to  a  certainty  at  the  time  when  the  customs  of  that  pro- 

Grand  Const,    vince  wcre  collected;    the  relief  of  a  fief  d'Haubert 

*'^'  being  fifteen  Kvres,  and  that  of  a  barony  a  hundred. 
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28.  It  is  said  that  reliefs  were  originally  uncertain  in  Wn^ht98» 
England;  for  in  the  laws  of  King  Henry  I.  a  declara- 
tion is  contained  that  the  king  would  be  satisfied  with  a 

fair  and  just  relief.     When  Glanville  wrote,  the  relief 

for  a  knight's  fee  was  fixed  at  a  hundred  shillings^  which  j[jti.^a\ii2. 

was  supposed  to  be  a  fourth  part  of  the  annual  value  of 

the  land.     But  the  reliefs  of  barons  and  earl's  fees  were  '^•*  '^^  26. 

uncertain. 

29.  Where  the  king's  tenant  died  seised,  the  crown  ^^^^  •*'"*"• 
was  entitled  to  receive  of  the  heir,  if  he  were  of  full 

a^e,  an  additional  sum  of  money,  called  primer  seisin. 
It  does  not  appear  when  this  right  was  first  established : 
but  in  the  stat.  of  Marlbridge,  52  Hen.  3.  c.  16.  it  is 
thus  mentioned, — De  hteredihus  autem  qui  de  domino  2  Uau  134. 
rege  tencnt  in  capite,  sic  observandum  est ;  quod  do- 
minus  primam  inde  habeat  seisinam,  sicut  prius  inde 
habere  consuevit.  The  king's  right  to  primer  seisin  is 
abo  declared  in  the  statute  De  Prerogativd  Regis,  2^i^^^'^' 
And  it  was  settled  that  the  king  should  receive  on  this 
account  one  whole  year's  profit  of  the  lands. 

dO.  Primer  seisin  was  only  incident  to  the  king's  te- 
nants m  capite^  not  to  those  who  held  of  inferior  or 
mesne  lords.  "  It  seems  (says  Sir  W.  Blackstone)  to  ^  Comm.  ^. 
have  been  little  more  than  an  additional  relief,  founded 
on  this  principle,  that  by  the  ancient  law  of  feuds,  im- 
mediately upon  the  death  of  a  vassal,  the  lord  was 
entitled  to  enter,  and  take  seisin  or  possession  of  the 
land,  by  way  of  protection  against  intruders,  till  the 
heir  appeared  to  claim  it,  and  receive  investiture ; 
during  which  interval  the  lord  was  entitled  to  the 
profits." 

31.  These  payments  were  only  due  where  the  heir  Wardship, 
was  of  full  age.  If  the  heir  was  under  the  age  of 
twenty-one,  being  a  male,  or  fourteen,  being  a  female, 
the  lord  was  entitled  to  wardship,  which  consisted  in 
having  the  custody  of  the  body  and  lands  of  the  heir, 
without  being  accountable  for  the  profits,  till  the  male 
heir  attained  twenty-one,  and  the  female  sixteen. 
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32.  The  doctrine  of  wardships  was  taken  from  the 
customs  of  Normandy^  m  which  it  was  caUed  garde 
noble.  It  h,  however^  observable^  that  this  rig^ht  was 
peculiar  to  that  province,  and  did  not  prevail  to  the 
same  extent  in  any  other  part  of  France,  or  in  any 
other  country  where  the  feudal  law  was  established. 

Of  the  various  hardships  which  arose  from  the  adop- 
tion of  the  feudal  law,  wardship  was  the  greatest,  and 
of  which  there  was  most  complaint :  for  the  object  of 
some  of  the  first  chapters  of  Magna  Charta  was,  to  re- 
gulate the  conduct  of  the  lords  in  this  respect,  and  to 
restrain  them  from  wasting  and  destroying  the  estates 
of  their  wards. 

33.  By  the  customs  of  Normandy  female  wards  were 
directed  to  be  married  with  the  advice  and  consent  of 
the  lord,  and  of  their  relations.  In  imitation  of  this 
practice,  it  appears  to  have  been  settled  in  England, 
soon  after  the  establishment  of  the  Normans,  that  the 
consent  of  the  lord  was  necessary  to  the  marriage  of 
his  female  wards^  for  which  the  lords  usually  required 
a  sum  of  money.  In  the  charter  of  King  Henry  I. 
that  monarch  engages  to  waive  that  prerogative ;  this 
being  disregarded,  it  was  provided  by  the  first  draught 
of  the  Magna  Charta  of  King  John,  that  heirs  ^should 
be  married  without  disparagement,  by  the  advice  of 
their  relations.  But  in  the  charter  of  King  Henry  III. 
the  clause  is  merely  that  heirs  shall  be  married  without 
disparagement. 

34.  Soon  after  the  king  and  the  great  lords  esta- 
blished a  right  to  consent  to  the  marriage,  not  only  of 
their  female,  but  of  their  male  wards :  for  as  nothing 
but  disparagement  was  restrained,  they  thought  them- 
selves at  liberty  to  make  all  other  advantages  they  could. 
Afterwards  this  right  of  selling  the  ward  in  marriage^ 
or  else  receiving  the  price  or  sale  of  it,  was  expressly 
declared  by  the  statute  of  Merton. 

35.  All  lands  held  by  a  feudal  tenure  were  originally 
unalienable,   without  the  licence  of  the  lord;   from 
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wheiiMf  td^90  fines  for  aitenatioh^  of  \^Hicb  an  account 

mil  be  grr en  hereafter.  Tit.  32.  c.  1. 

36.  Where  the  tenant  died  Wkhoilt  heirs^  by  wlrich  Escheat. 
there  was  nb  {lerMn  to  perforin  the  services,  the  larid 
rmtiieA  to  the  lord  ^  an  escheat,  in  conformity  to  the  ^nte,  c.  i, 
rlite^  of  the  fendat  laiy.  **  ^^' 

37.  Thete  yhtB  a  Ipeci^s  of  tenure  caDed  grand  ser^  Tenure  by 
jeat^^,  Which  wi£^  consid^ed  saperknf  M  knight  service ;  j^wty.^^'^ 
trher^y  the  t^ftant  was  bound,  inlsteald  of  serving*  the  c.  1^.'  ' 
king  ^eMti^lly  in  his  wars,  to  do  hint  som*  s{)ecial  ha^ 

notary  Mrticlf  in  person.  Thus  where*  the  king  gave 
bftds  tb  fii  miln  to  hiDld  of  htm  by  the  service  of  being 
marsbd  of  liis  host,  or  tnitr^Al  of  Enlgland,  or  hi^h  1  inst.io6.A. 
steward  of  Ekighiindy  or  the  like,  these  were  grand  ser-  Dyer  285.  b. 
jeanties.  So  if  lands  were  given  to  a  man  to  hirid  by 
the  service  of  carrying  the  king's  sword  at  his  corona- 
tion, or  being  his  carver  or  butler,  these  were  called 
semces  of  honour,  held  by  grand  serjeanty. 

38.  Lord  Coke  says  this  tenure  has  seven  special  pro-  1  inst.  105.  b. 
perties.     1 .  To  be  holden  of  the  king  only.     2.  The 

service  to  be  done,  when  the  tenant  was  able,  in  proper 
person.  3.  The  service  was  certain  and  particular. 
4.  The  relief  due  in  respect  of  this  tenure  was  different 
from  that  due  for  knight  service.  5.  The  service  was 
in  general  to  be  done  within  the  realm.  6.  It  was  not 
sabject  to  aid  for  making  the  eldest  soiv  a  knight,  or 
for  marrying  the  eldest  daughter.  7.  It  paid  no 
escuage. 

39.  Madox,  however,  says,  there  were  some  serjean-  f|fQ**'7J^^'  *• 
ties  that  paid  escuage,  but  that  peradventure  these  ser- 
jeanties  were  also  holden  by  military  tenure ;  for  some- 
times knight  service  was  annexed  to  a  serjeanty,  that  ^ 
is,  lands  were  holden  both  by  serjeanty  and  by  the                "  "S 
service  of  a  knight's  fee. 

40.  The   oppressions  arising  from   military  tenures  Abolition  of 
having  been  discontinued  during  the  civil  wars,  in  the  "**    ^ 
i^ign  of  King  Charles  I.  and  in  the  time  of  the  Com- 
monwealth, were  entirely  removed  at  the  Restoration, 
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nures. 
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w  cha.  ttc.  by  the  statute  12  Cha.  11.  c.  24.  which  enacted  that  the 
court  of  wards  and  liveries^  and  all  wardships^  liveries, 
primer  seisins^  and  ousterlemains^  values  and  forfeitures 
of  marriages^  by  reason  of  any  tenure  of  the  king,  or 
others^  be  totally  taken  away ;  that  all  fines  for  aliena- 
tions^ tenures  by  homage^  knight  service^  and  escuage, 
and  also  aids  for  marrying  the  daughter/  or  knighting 
the  son  J  and  all  tenures  of  the  king  in  capite,  be  Ukewise 
taken  away ;  that  all  sorts  of  tenures  held  of  the  king 
or  others  be  turned  into  free  and  common  socage,  save 
only  tenures  in  frankalmoign^  copyholds,  and  the  hono- 
rary services  of  grand  serjeanty ;  and  that  all  tenures 
which  should  be  created  by  the  king,  his  heirs  of 
successors  in  future,  should  be  in  free  and  common 
socage. 
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CHAP.  ill. 


Modem  English  Tenures. 


Sect.  1.  Manors* 

8.  Courts  Baron. 
14.  Inferior  Manors. 
17.  How    Manors    are   de^ 

Mtroyed. 
23.  Tenure  in  Socage. 
26.  By  Petit  Serjeanty. 
28.  In  Burgage. 
30.  In  Ancient  Demesne. 
38.  In  Gavelkind. 


Sect.  30.  Incidents  to  these  Te» 
nures. 
48.  Charges  in  Socage  by 
Stat.  12  Cka.  II. 

52.  Tenure  in  Villenage. 

53.  Copyholds. 

59.  Free  Copyholds. 
62.  Tenure    in    Frankal' 
moigne.  ^ 


Section  L 


Although  the  statute  12  Cha.  II.  abolished  the  mili-  Manon. 
tary  and  oppressive  part  of  feudal  tenures^  yet  the  sys- 
tem itself  was  not  set  aside^  and  a  new  one  introduced  in 
its  room ;  the  effect  of  that  statute  was  merely  to  reduce 
^tenures  except  frankalmoign^  grand  serjeanty^  and 
copyhold,  to  one  general  species  of  tenure,  then  well 
bown  and  subsisting,  called  free  and  common  socage ; 
of  which  it  will  therefore  be  necessary  to  give  a  full  ac* 
count.  But  as  most  of  those  persons  of  whom  lands  are 
now  held  in  socage  claim  their  feudal  dominium,  or 
Ki^ory,  in  the  character  of  lords  of  manors ;  and  as 
^  copyhold  and  customary  estates  are  held  of  particular 
n^ors ;  it  will  first  be  necessary  to  enquire  into  the . 
origin  and  nature  of  manors,  and  the  rights  of  thosQ 
^y  whom  they  are  possessed. 
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2.  The  usual  services  reserved  by  the  Conqueror  and 

his  sons  on  grants  of  large  estates  were  those  of  a  cer- 

Wright  159.  n.  tain  number  of  knights  ;  and  the  grantees,  in  order  to 

be  able  to  perform  those  services,  gave  out  by  sub- 
infeudations portions  of  their  lands  to  their  followers, 
to  hold  of  themselves  by  military  services.  Where  the 
reservation  of  those  services  was  to  the  erantor  and  his 

Fits.  N.  B. 

3  c's  A.  "      heirs  simply,  he  acquired  a  seignory  in  gross  over  such 

tenants :  but  where  a  person,'  having  an  extensive  tract 
of  land,  erected  a  castle  or  mansion  upon  it,  to  which 
he  annexed  a  demesne  for  his  own  maintenance,  and 
granted  oat  the  rest  to  inferior  persons,  to  hdd  of  htm 
and  his  heirs,  as  of  his  castle  or  mansion,  by  certain  ser- 
vicer, the  whole  became  a  manor,  of  which  the  proprie- 
tor of  the  castle  and  demesnes  was  lord. 
Pcfk.  1. 670.        3.  Perkinsy  who  wrote  in  the  sixteenth  centnryi  gives 
Bacon'§  Use  of  the  foHowing  accounf  of  the  origin  of  manors.   •'  And  it 
the  Uw.         jg  £^  kflow  that  the  beginning  of  a  manor  tvas,  when  the 

king  gav^  a  thousand  acres  of  land,  or  a  greater  or  lesser 
part,  unto  one  of  his  subjects  and  his  heirs,  to  hold  of  him 
and  his  heirs,  which  tenure  is  knight  service  at  the  least, 
and  the  donee  did  perhaps  buifd  a  mansion-house  upon 
parcel  of  the  same  land ;  and  of  twenty  acres,  parcel  of 
tlttit  wMbh  remained,  or  of  a  greater  dr  tesser  p»t^  be- 
jinte,ciL      ^^^  ^j^^  statute  of  Quiu  Emptares/  &c.  did  eirfmff  a 

stranger,  to  boU  of  him  and  hit  hevr^,^  ds  ctf  t)i«  sraflAe  toM* 
MOA-house,  to  plow  ten  acres  of  arable  land,  parcel  of  that 
wMch  remained  in  his  possession ;  and  did  enfeoff  an- 
other of  another  pareet,^  &e.  to  carry  bis  dung  into  the 
landi  ftc.  And  did  enfeoflp  another  of  another  paitet 
thereof,  &€.  to  go  with  him  to  war  agasMt  the  Scoto,  &c. ; 
ftfid  so  by  continuance  oi  time  he  nlade  a  manor  (a). 

(A)  it  woB.  iMiden  hf  Meade  and  Wittdham,  Justices  of  the  C»  B.  in 
3d  EUz*  that  &  f  drsfltiage  ma;^  be  a  manor.  As  if  befom  the  statttfi 
o(Qma  Emptores  Terrarum^  the  parson^with  the  patc#n  and  ordi- 
nary, gTfuit  parcel  of  the  glebe  to  divers  persons,  to  hold  of  the  parson 
bf  divers  servicefi  The  saifi^  maketf  iSxt  pacrsofltfg?  d  fnaiior.  OodlT. 
Rep.  3. 
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4.  ^Manerium  (says  Spelman)  estfeudum  nohile,  par-  oiw*- 
ten  vassaUis,  quos  tenentes  vocamus,  oh  certa  servitia 
tomcBsum,  partim  domino  in  Msumfamilia  suce;  cum 
jmsdictiane  m  vassaUoa,  oh  concesea  prtedia  reservatum. 

QikB  vassaUis  eonceduntuvj  terras  dicimus  tenementales, 
pue  domino  reservantur,  dominieales.  Totum  verq 
feudum  dominium  appellatur;  olim  haronia,  unde  curia 
fua  huic  priest  jurisdictioni  hodie  Curia  Baronis  nomen 
ntinjet. 

5.  It  appears  from  the  above  passages^  that  the  two 
material  causes  of  a  manor  are  demesnes  and  services. 
The  demesnes  comprise  all  that  part  of  the  land  retained 
by  the  lord  for  bis  own  use ;  and  from  which  the  otJber 
parts  were  dismembered.  The  freehold  of  these  is  vested 
in  tbe  lord^  and  they  were  formerly  cultivated  by  his 
vifleijis  for  the  maintenance  of  his  family.  The  ser- 
vices Yf^^  the  returns  due  from  the  persons  to  whom 
the  lord  had  granted  the  freehold  of  the  rest  of  the 
lands^  to  hold  of  him  as  of  his  manor.  These  consisted 
of  military  and  other  duties^  rents^  fealty^  and  suit  of 
Court ;  together  with  the  usual  profks  arising  from  re- 
liefs^ fines  for  alienation^  and  other  feudal  incidents,  {b) 

The  uncultivated  part  of  the  manor  was  called  the 
lord's  waste;  which  served  for  public  roads^  and  com- 
mon of  pasture  for  the  lord's  cattle^  as  well  as  for  those 
of  his  teiumts. 

6.  There  was  another  circumstance  essentially  ne- 
cessary to  a  manor^  namely,  a  jurisdiction  over  the  te- 

naats,  which  arose  in  the  following  way.     It  has  been  Antt,  c  i.  s. 
stated^  diat  where  lands  were  granted  to  a  person  as  a  ^^* 

(6)  In  Calthorpe's  Reading  on  Copyholds  is  the  following  passage  ; 
^A  manor  omsisteth  in  two  parts,  viz.  demesnes  and  services;  and 
•other  of  these  two  parts  hath  the  name  of  a  manor,  without  the 
other.  For  as  a  messnage  or  lands  cannot  be  called  demesnes,  with- 
out tenants  thereunto  belonging  to  pay  rents,  and  do  services ;  so  on 
the  other  part,  though  a  man  have  tenants  to  pay  him  rents  and  do  him 
Krrice,  and  no  messnage  or  lands  whereupon  to  ]eeep  his  Court,  and 
tofeoeWe  his  i^nts  and  serviees,  tins  cannot  be  called  a  manor,  but 
oily  a  seignory  In  gfoss." 
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feud^  a  jurisdiction  over  the  inferior  tenants  and  oc- 
cupiers of  them  was  always  included.  In  conformity 
to  this  practice  it  is  probable  that  all  the  grants  of  land 
made  by  the  Conqueror  and  his  sons  inchided  a  juris- 
diction ;  for  it  appears  from  Dugdale's  M onasticon^  that 
in  almost  all  the  charters  of  lands  granted  by  the  crown 
to  the  abbies  a  civil  and  criminal  jinisdiction  was  ex- 
1  raitsaa.  pressly  given.  And  we  learn  from  aU  our  ancient  law 
^^^*  books  that  since  the  Conquest  every  lord  of  a  manor 

has  exercised,  a  jurisdiction  over  his  tenants^  and  held  a 
Court  for  that  purpose ;  a  franchise  which  must  have 
been  originally  derived  from  the  crown. 

7.  Every  estate  of  this  kind  had  a  chief  seat  or  capK 

tal  mansion  upon  it^  as  of  which  the  lands  granted  out 

to  the  tenants  were  held ;  and  being  the  residence  of 

^  the  lord^  it  was  called  in  old  French  manoir^  a  manenda, 

from  whence  the  whole  acquired  the  name  of  manor. 

It  is  also  called^  and  with  more  propriety^  a  lordship^ 

being  a  feudal  seignory  or  dominium,  annexed  to  the 

possession  of  the  demesnes^  over  the  tenants  holding 

lands  by  a  subinfeudation  from  the  ancient  proprietors 

of  those  demesnes^  by  certain  services ;  with  a  jnris- 

Capyh,  9. 31.     diction  over  those  persons.'    And  Lord  Coke  says^  "  A 

iioscf8,'nt.28.  manor  in  these  days  signifieth  the  jurisdiction  and 

royalty  incorporate^  rather  than  the  land  or  scite/* 
Coofti  innran.        8.  The  same  writer,  after  stating  that  a  manor  con- 
0opyii.s.3L     sists  of  demesnes  and  services,   proceeds  thus: — ^'^A 

word  of  another  cause  of  a  manor,  which  appeareth 
not  in  the  definition  so  manifestly  as  the  other  causes 
do.  This  is  a  cause  which  among  the  logicians  is 
termed  causa  sine  qua  non;  and  that  is  a  court  baron : 
for  indeed  that  is  the  chief  prop  and  pillar  of  a  manor, 
which  no  sooner  faiteth,  but  the  manor  feHeth  to  the 
ground.  If  we  labour  to  search  out  the  antiquity  of 
these  courts  baron,  we  shall  find  them  as  ancient  as 
manors  themselves.  For  when  the  ancient  kings  of 
this  realm,  who  had  all  the  lands  in  England  in  de-^ 
mesne,  did  confer  great  quantities  of  land  upon  some 
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^eat  personages^  with  liberty  to  parcel  the  land  out  to 

other  inferior  tenants^  reserving  such  duties  and  ser- 

Yices  as  they  thought  convenient^  and  to  keep  Courts^  Leges  Hen.  i. 

where  they  might  redress  misdemeanors  within  their  i'inst.58.b. 

precincts^  punish  oflFences  committed  by  their  tenants^  ^  '*"*•  ^^' 

and  decide   and   debate  controversies  arising   within 

their  jurisdictions;  these  Courts  were  termed  Courts 

Baron." 

9.  Formerly  courts  baron  had  in  many  instances  both 
a  civil  and  criminal  jurisdiction.     The  civil  jurisdiction 

was  called  Soca  et  Sacha ;  the  criminal  Infangthefe  b^cl  154.  w 
d  Outfangthefe.  These  latter  words  are  thus  explained  Gloss, 
by  Spelman : — Significant  latronem  infra  captum,  hoc 
est,  mfra  manerium  vel  jurisdictionem  alicujuSy  jus  ha- 
hentis  de  eodem  cognoscendL  Regale  siquidem  pri- 
^egium,  et  in  antiquis  diplomatibus,  majorihus  regni 
frequenter  concessum,  qui  ipso  hoc  verbo  talent  assecuti 
mnt  potestatem.  (c) 

10.  By  the  Magna  Charta  of  King  Henry  III.  c.  17, 
sheriffs  of  counties^  constables  of  castles^  escheators  and 
coroners^  were  prohibited  from  holding  pleas  of  the 

crown.  Yet  Lord  Coke  says,  ''  Albeit  the  franchises  2  inst.  31. 
of  infangthefe  and  outfangthefe  to  be  heard  and  de- 
termined within  courts  baron  belonging  to  manors 
were  within  the  said  mischief;  yet  we  find,  but  not 
without  great  inconvenience,  that  the  same  had  con- 
tinuance after  this  act.  Bui  either  by  this  act,  or  per 
demetudinem,  for  inconvenience^  these  franchises  with- 
in manors  are  antiquated  and  gone." 

11.  A  court  baron  is  still  incident  to  every  manor.  4inst46.268. 
It  is  composed  of  the  steward  and  the  freeholders,  who 

hold  their  lands  of  the  manor  by  fealty  and  suit  of 
Court,  and  who  are  bound  by  their  tenure  to  attend  the 

(c)  It  appears  from  the  Piacita  de  Quo  Warranto  daring  the  reigns 
of  the  three  first  Edwards,  which  have  been  lately  published  by  Go- 
Temment,  that  a  very  great  number  of  lords  of  manor/  then  had  a 
citQ  and  criminal  jurisdiction. 
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court  baroi)^  and  to  assist  the  steward  in  the  administra- 
tion of  justice. 

12.  This  Court  has  the  power  of  determining,  by 
writ  of  rights  all  controversies  relating  to  lands  within 
the  manor ;  and  also  to  hold  pleas  of  any  personal  ac- 
tions of  debt^  trespass  on  the  case^  or  the  like^  when 
the  debt  and  damages  do  not  amount  to  forty  shillings. 
And  in  a  late  case  it  was  determined  that  the  steward 
of  a  court  baron  is  a  judicial  officer ;  and  that  trespass 
would  not  lie  against  him^  where  his  bailiff  by  mistake 
took  the  goods  of  B.  under  a  precept  comm^pdin^ 
him  to  take  in  execution  the  goods  of  A. 

13.  Upon  several  avowries  two  of  the  question^ 
were, — 1;  Whether  a  court  barpn  could  be  holden  \fy 
the  steward.  ^.  Whether  two  suitors  or  fre^holclers 
at  least  were  not  the  necessary  judges  of  that  Court. 
After  two  arguments,  Willes,  C.  J.,  Abney  and  ]3ur- 
nett.  Justices,  were  of  opinion,  that  the  steward  alQne, 
without  two  freeholders  at  least,  could  not  hold  ft  court 
baron ;  and  that  the  suitors  are  the  judges,  and  not  the 
steward.  The  rights  and  privilege^  anne,^ ed  to  m^^pora 
will  be  treated  of  in  Title  27,  Franchises. 

14.  The  persons  whp  held  pf  the  king's  iniRi^dJate 
tenants  granted  out  portions  of  their  lands  to  b^  held 
of  themselves,  and  thereby  created  manprs  qf  an  in- 
ferior kind,  of  which  they  were  imrnediate  lor(}s,  arid 
the  king's  tenants  lords  paramount.  ThuB  IBracton 
says,  ''  Poterit  enim  esse  per  se  manerium  cQpUale,  et 
plura  continere  sub  se  maneria  non  oapUalifty  ^t  plures 
villaSj  et  plures  hamlettos,  qtfasi  ^ub  vno  capite  et 
dominio  una,"  (d) 

15.  The  practice  of  creating  manors,  or  tenancies  in 
gross,  was  effectually  prevented  by  the  statute  Quia 
Emptores;  in  consequence  of  which  all  manors  exist- 
ing at  this  day  must  have  been  created  before  the 

(d)  Vide  Mr.  Astle's  acpoiini  of  the  Tenures,  Custom^,  &c.  of  the 
Manor  of  Great  Tej.    Archeol.  Vol.  XII.  p.  25. 
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18Edw.  1.^  for  it  is  essential  to  a  manor  that  ther^  be 

tenants  to  hold  of  the  lord ;  and  no  person,  since  that  Co.  cop.  §.  31. 

period^  could  upon  the  graqt  of  an  estate  in  fee  simple 

create  a  tenure  of  himself. 

16.  Lord  Coke  says^  ^^the  king  himself  cannot  now  Cop.  s.3i. 
create  a  manor/' — "  If  the  king  at  tlus  day  will  gr^nt  a 

great  quantity  of  land  to  any  subject^  enjoining  him  tp 
certain  duties  and  services,  and  withal  willeth  that  this 
should  bear  the  name  of  a  manor,  yet  it  will  not  be  a 
manor  in  the  estimation  of  the  law/' 

17.  As  the  material  causes  of  a  manor  are  demesnes  Howmwort 
and  services^  both  of  which  are  essential  to  its  exist- 
ence, because  a  manor  must  have  a  lord  and  vassals ; 

it  foUows  that  whenever  the  demesnes  are  severed  from 
the  services,  by  the  act  of  the  party,  the  manor  is  de- 
stroyed. 

18.  Thus  in  Sir  Moyle  Pinch's  case,  where  a  person  6  Rep.  63. 
seised  of  a  manor  levied  a  fine  of  all  the  demesnes  to    - 

one  and  his  heirs,  who  granted  and  rendered  them  to 
another  for  fifty  years,  and  granted  the  reversion  to 
the  original  owner  in  fee ;  it  was  resolved  that  the  de- 
mesnes being  once,  by  the  act  of  the  party,  absolutely 
severed,  in  fee  simple,  from  the  services,  the  manor 
was  destroyed.  The  alienation  must  however  be  of  all  skm.  R.  % 
the  demesnes;  for  an  alienation  of  part,  or  even  of  the 
principal  mansion,  will  not  have  that  effect. 

19.  Where  the  severance  is  by  act  of  law,  the  manor 
may  be  revived.  Thus  in  Sir  M.  Pinch's  case  it  was 
agreed  that  if  there  were  two  coparceners,  and  on  a 
partition  the  demesnes  were  allotted  to  one,  and  the 
$en  ices  to  the  other ;  although  there  was  an  absolute 
severance,  yet  if  one  died  without  issue,  and  the  de- 
mesnes descended  to  her  who  had  the  services,  the 
Dianor  was  revived.  Because  on  the  partition  tb^y 
were  in  by  act  of  law,  and  the  demesnes  were  again 
united  to  the  services  by  act  of  law. 

20.  Where  a  partition  was  made  of  a  manor  between  6  Rep.  64.  a. 
two  coparceners,  and  each  had  parcel  of  the  d^oiesnes^  233. 
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and  parcel  of  the  services^  it  was  formerly  held  that  as 
each  of  them  was  in  by  act  of  law^  each  had  a  manor. 
But  in  a  modern  case  the  Court  of  King's  Bench  was 

5  Mod.  150.      of  opinion  that  a  manor  was  an  entire  thing,  and  not 

severable. 

KU^LAKTit        21.  The  extinction  of  the  services  also  operates  as  a 

destruction  of  the  manor.  Thus  where  all  the  freehold 
estates  held  of  a  manor  are  purchased  by  the  lord^  or 
devolve  to  him  by  escheat,  whereby  the  services  become 

WiUet  R.  614.  extinct,  and  there  are  no  tenants  left,  the  manor  is  for 

447.4  Id. 446.   evcr  destroyed.     For  there  cannot  be  a  manor  without 

a  Court  Baron ;  and  no  Court  Baron  can  be  without 
two  suitors  at  least. 

Skin.  661.  22.  In  a  case  of  this  kind  the  proprietor  of  the  de- 

mesnes retains  a  reputed  manor,  or  manor  in  reputa- 
tion; and  continues  to  have  a  great  number  of  the 

soAsev.  Ire-     rights  and   franchises  which  were  appendant  to  the 

259.'  manor.     And  where  the  services  are  not  destroyed,  but 

only  separated  from  the  demesnes,  the  person  entitled 

Fitx.  N.  B.  3.    to  them  has  a  seignory  in  gross  ;  for  the  tenants  will 

then  hold  of  him,  as  of  his  person^  and  not  as  of  his 
manor,  (e) 

Tenure  in  23,  We  uow  come  to  treat  of  tenure  in  free  and 

common  socage,  which  is  thus  described  by  Littleton, 
s.  117,  118. — ''  Tenure  in  sopage  is  where  the  tenant 
holdeth  of  his  lord  the  tenancy  by  certain  service,  for 
all  manner  of  services,  so  that  the  service  be  not  knight 
service.  As  where  a  man  holdeth  his  land  of  his  lord 
by  fealty  and  certain  rent,  for  all  manner  of  services; 
or  else  where  a  man  holdeth  his  land  by  homage,  fealty, 
and  certain  rent  for  all  manner  of  services ;  or  where  a 
man  holdeth  his  land  by  homage  and  fealty  for  all 
manner  of  services ;  for  homage  by  itself  maketh  not 
knight  service.  Also  a  man  may  hold  of  his  lord  by 
fealty  only ;  and  such  tenure  is  tenure  in  socage.    For 

(e)  The  rights  and  franchises  annexed  to  manors  will  be  treated  of 
in  Title  27. 


Tenures.  Ch.  III.  s.  23—27.  43 

every  tenure^  which  is  not  tenure  in  chivalrie^  is  a 
tenure  in  socage." 

^.  Littleton  derives  the  word  socage  from  soca,  a  1.119. 
ploujh ;  the  services  anciently  reserved  on  this  tenure 
being  those  of  husbandry.  Somner  deduces  it  from  the 
Saxon  word  soc^  importing  liberty  or  privilege,  which, 
being  joined  to  a  usual  termination,  is  called  socagium, 
or  socage,  signifying  a  free  and  privileged  tenure.  Sir  Ten.  wa. 
Martin  Wright  admits  Somner's  Etymology  to  be  coun- 
tenanced by  Britton  :  but  professes  himself  inclined  to 
prefer  Littleton's.  1 .  Because  our  division  of  tenures 
into  knight  service  and  socage,  considering  socage  as  a 
tenure  per  servitium  soae^  directly  answers  to  the  Nor- 
man division  of  tenures  into  fiefs  d'haubert,  and  Jiefs 
deroturier;  that  is,  the  gentleman's  and  the  husband- 
man'g  fee.  2.  Because  in  this  sense  the  tenure  in 
socage  is,  like  that  by  knight  service,  simply  denomi- 
nated from  the  name  or  nature  of  the  service  anciently 
reserved  upon  it. 

25.  As  the  grand  criterion  and  distinguishing  mark 
of  socage  tenure  is,  the  having  its  renders  and  services 
ascertained ;  it  will  include  under  it  all  other  modes  of  ' 
holding  free  lands  by  certain  and  invariable  rents  and 
duties;  and,  in  particular,  petit  serjeanty,  burgage, 
ancient  demesne,  and  gavelkind. 

26.  Littleton  says,  s.  159. — ''  Tenure  by  petit  ser-  By  petit  ler- 
jeanty  is  where  a  man  holds  his  land  of  our  Sovereigo 

Lord  the  King,  to  yield  to  him  yearly  a  bow,  or  a  sword, 
or  a  dagger,  or  a  knife,  or  a  lance,  or  a  pair  of  gloves  of 
n^l  or  a  pair  of  gilt  spurs,  or  an  arrow,  or  divers 
arrows,  or  to  yield  such  other  small  things  belonging 
to  war." 

And  such  service  is  but  socage  in  effect;  because  id. §.160. 
that  such  tenant,  by  his  tenure,  ought  not  to  go,  nor  do 
^ny  thing,  in  his  proper  person,  touching  the  war ;  but 
to  render  and  pay  yearly  certain  things  to  the  king,  as 
a  man  ought  to  pay  rent. 

27.  Thb  tenure  can  only  be  of  the  king,  the  dignity  i  inst.  108.  b. 
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of  whose  pemoo  gives  it  the  name  of  petit  uerjeafity ; 
for  where  lands  are  held  of  a  subject  by  services  of  tiiis 
kind,  the  tenure  is^  nothing  more  than  plain  socage. 

ittbiurgtge.         gg.  ''  Tenure  in  burgage  (says  JUUletoUi  s.  163.)  is 

where  an  itncief^C  borough  m,  of  which  the  king  is  lord ; 
and  they  that  have  tenements  within  the  borough  hold 
of  the  Idng  their  tenements ;  that  every  tenant  for  his 
tenement  ought  to  pay  the  king  a  certain  rent^  &c.  and 
such  tenure  is  but  tenure  in  socage/* 

lit  ■.  163.  <^  It  i3  the  same  where  any  subjeet  is  lord  of  such 

burroughs  and  the  tenants  hold  of  hira^  to  pay  each  of 
them  an  annual  rent." 

Id.  1. 165, 6, 7.      29.  The  qualitiefi  of  this  tenure  vary  according;  to 

the  particular  cujitoms  of  every  borongb,  without  pre- 
ji;idice  U)  the  feudal  nature  of  it ;  in  conformity  to  the 
maxim^-^^^onnief uc2o  loci  ^st  observanda. 

In  ancient  de-       30.  The  first  monarchs  of  the  Norman  line  reserved 

^Tinitcss.     a  great  number  of  estates  throughout  the  kingdom  for 

their  own  maintenance^  of  which  they  |^uted  out  por- 
tions to  rustic  persons^  to  hold  of  themselves^  keeping  a 
demesne  in  their  o>vn  hands^  by  which  the  whole  be^ 
came  a  manor^  whereof  the  crpwn  was  lord.  The 
services  reserved  were  to  cultivate  the  demesnes,  and 
to  supply  a  certain  quantity  of  provisions  for  the  king's 
household^  which  was  a  species  of  socage  tenure ;  and 
the  lands  thus  held  having  been  part  of»  and  dismem- 
bered from^  the  ancient  demesnes  of  the  crown,  the 
holders  of  them  were  called  tenants  in  ancieat  de- 
mesne. 

31 .  AD  those  estates  which  aire  called  in  Domesday 
Terra  Begis  were  manors  of  this  kind ;  and  where  a 
doubt  now  arises  whether  a  manor  is  of  ancient  demesne 

Dyer  250.  b.     or  uot^  it  Q9^n  Qjulv  be  determined  by  a  reference  to  that 

2  Burr.  1046.  ,  "^  "^ 

record. 
4in8t.269.         4(^  Tp  the  «nd  that  these  tenants  might  the  better 

apply  them^dves  to  Uieir  labours  for  the  profit  pf  the 
king^  they  had  six  privileges  :-^l.  They  could  not  be 
implMded  for  Uieir  I«nd)ij  ^^  9Ut  of  the  manor;    ^ 
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They  cwiW  not  be  iffipannelled  to  app^ir  kt  West- 
miifstef  Of  dsewh^fe,  upon  afiy  mqu^sf  or  trial.  3. 
They  vfere  ft6e  and  quiel  frotw  all  manner  of  tolls  Irt 
fairs  and  ma Aets,  f^rafl  tlliwgs  cottcerning  husbandry 
and  sustenance.  4.  And  also  of  taxes  and  talfiages  by  * 
paiVafAeRt^  unless  s{)eeial)y  named.  3.  And  alsd  of 
contribution  to  the  expenses  of  the  fcnfg'Irts  to  pai^Ka- 
menf.  6.  tf  severally  disf mined  for  other  services,  they 
might  aB  jo4n  in  a  VrJt  of  monstraventnt. 

33.  These  privileges  only  extended  to  the  tenants  Fitz.  n.b.  13. 
in  sodiftge  of  manors  of  ancient  demesne,  not  to  those 

^ho  held  other  parts  of  such  manors  by  knig;ht  ser- 
vice; for  the  service  of  the  plough  and  husbandry 
was  the  cattse  of  them.  And  notwithstanding  that  in 
cfwrse  of  time  most  of  these  manors  ivere  granted  by 
tire  crown  to  suligects  i  yet  the  socage  tenants  preserved 
iheif  ancient  privileges,  and  continued  to  be  tenants  in 
aneietit  dentesne,  (hough  the  services  were  commuted 
far  money  retrt». 

34.  The  tenure  In  ancient  demesne  \»  confined  to  1  saik.56. 
buds  held  in  socage  of  those  manors,  (htft  were  for- 

merfy  in  th^  possessiort  of  the  crown,  by  the  service  of 
cakivating  the  demesnes  of  such  manors,  or  by  a  render 
of  provisions.  The  manor  itself,  and  such  other  parts 
of  it  as  were  held  by  knigirt  service,  were  not  consi- 
dered as  ancient  demesne,  but  as  frank  fee.  It  is, 
therefore,  inaccurate  to  say  that  a  manor  is  held  in  an*^ 
rfent  denressfie ;  the  proper  expression  being,  a  manor  g^  y^,,  ^^^ 
of  ancient  demesne.  In  which  the  socage  lands  are  heM  p^™'n\  u 
b?  (hat  temire. 

33.  Wh^re  a  manor  of  thifr  kind  is  in  the  bands  of  a 
stflject,  it  is  in  the  power  of  the  lord  and  tenant  to  de- 
stroy the  tenure.  ThUfif,  if  the  tenant  be  impleaded  in 
any  of  the  comrfe  at  Westminster,  and  the  lord  is  a  party  2  Leon.  192. 
to  (he  suit,  the  lands  will  become  frank  fee ;.  because  the 
prifileg^  (9t  anient  demesne  being*  establisheef  for  the 
benefif  of  both  the  \oti  aiftd  tehant,  they  may,  by  tleir 
joint  act,  AeitMy  if. 
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36.  If  the  lord  enfeoffs  another  of  the  tenancy^  this 
makes  the  land  frank  fee^  because  the  services  are  ex- 
tin^ished.  So  if  the  lord  releases  to  the  tenant  all  his 
right  in  the  lands  ;  or  if  he  confirms  to  him>  to  hold  by 
certain  services  at  the  common  law. 

37.  Whenever  the  manor  of  which  the  lands ,  are 
held  in  ancient  demesne  is  destroyed^  that  tenure  is 
also  destroyed ;  for  there  being  no  court  left^  the  te- 
nants must  sue  and  be  sued  in  the '  Courts  at  West- 
minster. 

38.  The  tenure  in  gavelkind^  by  which  a  great  deal 
of  land  in  Kent  is  still  held^  is  a  species  of  socage ;  the 
name  being  derived  from  the  Saxon  word  gavel,  which 
signifies  rent^  or  a  customary  performance  of  hus- 
bandry works ;  from  which  the  land^  subject  to  this 
kind  of  service^  was  called  gavelkind.  And  Mr.  Robin- 
son concludes^  from  the  etymology  of  this  word^  that 
gavelkind  denotes  the  tenure  of  the  land  only ;  and  that 
the  partibility^  and  other  customary  qualities  of  the 
lands  thus  held^  are  extrinsic  and  accidental. 

39.  All  these  tenures  are  evidently  feudal^  and  de- 
rived from  the  same  origin  as  tenure  by  knight  service : 
for  in  both  cases  the  lands  are  held  of  a  superior  lord, 
either  the  klng^  or  of  some  private  person.  This  feudal 
dominium,  or  seignory,  as  it  is  called^  when  vested  in 
the  king,  may  be  either  of  his  person,  or  as  of  some 
honor  or  manor  which  formerly  devolved  to  the  crown 
by  forfeiture  or  escheat.  When  vested  in  a  private 
person,  it  may  be  either  in  right  of  a  manor,  of  which 
he  is  lord ;  or  of  his  person,  in  which  latter  case  it  is  a 
seignory  in  gross.  But  tenure  of  the  person  of  a  sub- 
ject is  now  scarcely  known.  And  where  it  no  longer 
appears  of  whom  lands  are  mediately  held  in  socage, 
they  shall  be  presumed  to  be  held  immediately  of  the 
king  as  the  great  and  chief  lord. 

40.  All  lands  held  by  any  kind  of  socage  tenure  are 
subject  to  a  feudal  return  ;  render  rent  or  service,  of 
some  sort  or  other  to  the  lord  of  whom  they  are  held ; 
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arising  from  a  gupposition  of  an  original  grant  from*  the 
ancestor  of  the  lord  to  that  of  the  tenant.  In  the  mili- 
tary tenure^  or  more  proper  feud^  this  was  from  its 
nature  uncertain ;  in  socage^  which  was  a  feud  of  the 
improper  kind^  it  was  certain^  fixed^  and  determinate^ 
and  so  continues  to  this  day.  ^"'''  ••  ^' 

41.  Although  homage  be  taken  away  by  the  stat.  12 
Cha,  II.  as  properly  incident  to  knight  service ;  yet  te-  Yi^^el'b^^ 
mats  in  socage  are  still  universally  subject^  over  and  ^  ^• 
above  all  other  services^  to  the  oath  of  fealty,  or  mutual  ^"'*»  «•  ^^• 
bond  of  obligation  between  lord  and  tenant,  without 
which  no  feud  can  subsist.     Where  the  lands  are  held 
of  a  manor,  fealty  draws  after  it  suit  of  court ;  and  as  ^"^^'  ^*^*  ^ 
all  freehold  lands  are  now  held  in  socage,  where  no 
other  service  is  reserved,  fealty  is  due.  of  course ;  and 
the  lord  may  call  upon  the  tenant  to  take  the  oath  of 
fealty  to  him,   in   his  court  baron,  which   every  lord 
ought  to  do^  if  it  be  only  for  the  reason  given  by  Lit- 
tleton, s.  130.    That  when  neglected  it  will  by  long 
continuance  of  time  grow  out  of  memory,,  whether  the 
land  be  holden  of  the  lord  or  not,  by  which  he  may  lose 
his  seignory,  and  all  the  profits  that  may  accrue  to  him 
in  consequence  thereof. 

42.  It  has  been  stated  that  the  lord  of  a  manor  may 

release  his  tenants  from  their  services,  by  which  they  ^ 

will  cease  to  hold  of  the  manor,  and  will  become  te- 
nants to  the  next  immediate  lord  to  whom  they  will 
owe  fealty.  A  seigniory  in  gross  might  also  be  released  lit  s.  454. 
to  the  tenant,  in  which  case  he  would  hold  of  the  next 
immediate  lord,  and  still  owe  him  fealty  :  for  this  duty  wright  i46.  n. 
could  not  be  discharged  or  dispensed  with,  because  it 
was  the  vinculum  commwie,  or  cement  of  the  whole 
feudal  policy. 

43.  The  tenure  in  socage  was  subject  of  common 
right  to  aids  for  knighting  the  lord's  eldest  son,  and 
marrying  his  eldest  daughter,  which  were  fixed  by  the 
Statute  of  Westminster  I.  c.  36.  at  twenty  shillings  for  2iiiit23i. 
every  twenty  pounds  so  held. 
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44.  Teffmnts  in  socager  nert  alwd^jrg  giibject  to  Wlief, 
Tfhich,  horWevef,  was  c^rtdift,  CM&^sting  ctf  One  yeaf s 
rent.  The  statute  28  Ed.  1.  c.  1.  dedkred.  That  a  free 
sokeitnelit  should  gire  no  relief^  but  should  double  his 
rent  after  the  death  ot  hi»  ancestor,  iiccot*din^  to  that 
which  he  had  used  to  pay  hi»  lord,  and  shMld  tiot  be 
gricred  above  measmre. 

45.  Primer  seisin  waA  in<;}dent  to  the*  king's  soeage 
terrants  in  capite,  ag  wcH  a&  to  thos^  who  held  by  knight 
service. 

46.  Wardship  was  also  incident  to  tenure  in  s6cage : 
but  quite  dilTetent  from  that  which  inM  incident  to 
knifgM  service? :  for  Where  lands  in  socage  defscenfded  to 
an  infant  under  the  age  of  fourteen,  his  nearest  rela- 
tion, to  ithom  the  inheritartcfe  could  not  descend,  should 
be  his  guardian,  but  responsible  to  hiin  for  the  profits ; 
nor  Was  marriage,  or  the  "otdot  maritagU,  rtny  perqui- 
rite  or  advantage  to  the  guardian,  and  the  hiw  remains 
4»tmltered  in  thi»  respfect. 

47  Pines  for  alienation  were  also  Aie  for  estates  in 
s^age.  Lands  held  by  this  tenure  always  wet^e,  and 
6tiH  co^intie  to  be,  subject  to  forfeiture  for  treason  and 
felony ;  and  also  to  escheat ;  except  ihoa^  in  gavel- 
kind, which  are  not  subject  to  escheat  for  felony, 
though  they  arei  to  escheat  fot  want  of  h^irs. 
Changes  in  49.  Th^  cfaangds  made  by  the  statute  12  Cba.  2^.  in 

12'cEL^.'**''  *^  tenure  in  socage  are  thus  ^^itd  by  Mr.  Harffrafe. 
i.*?*'^**'     ^'  '*  tak^s  away  the  aid  ptmf  JiUe  fnOtier,  anrf  powr 
fairejitz  ehwedier,  which  were  incident  to  aiB  socage 
t^nufefr.    2f.  If  reilfeves  socage  in  tapite  ftoitt  ther  bur- 
then of  the  king'^  primer  seisin,  and  of  fines  of  alien- 
ation to  <he  king,  to  both  of  which  socage  iH  eapite 
was  equally  liable  with  tenure  by  knight's  service  in 
eapite,  thougli  not  sa  to  Wardships.     3.  It  extends  the 
fether's  power  of  appointing  guardians,  by  deed  or  will, 
which  by  the  4  &  5  Phil,  and  Mary  was  restricted  to 
fSetifaliefr,  to  children  of  both  sexed. 
49.  In  all  other  respects  the  tettttti  ih  Mthge  re- 
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mains  as  it  was  before  the  stat.  12  Cha.  2.;  for  by  the 
fifth  section  of  that  statute  it  is  provided  that  it  shall 
not  take  any  rent^'  certain^  heriots,  or  suits  of  Court, 
belonging  or  incident  to  aiiy  former  tenure  taken  away 
or  altered  by  the  act,  or  other  services  incident  or  be- 
ion^ng  to  this  tenure,  or  the  fealty  and  distresses  in- 
cident thefeunto ;  and  that  such  relief  shall  be  paid  in 
respect  of  such  rents  as  was  paid  in  case  of  the  death 
of  a  tenant  in  common  sdcage. 

30.  Mr.  Hargrave  has  observed  that  reliefs  for  lands,  ungtss.*. 
of  which  the  tenure  is  converted  into  common  socage,  ''•^* 
are  saved  iri  some  instances  by  this  statute.     Poi"  the 
chuse  iHiich  preserves  rents  certain  provides  that  such 
reKef  sMitt  be  paid,  in  respect  of  such  tents,  as  was  paid 
on  the  death   of  a  tenant  in  socage ;  from  which  it 
seemed  that  there  could  be  no  relief  out  of  lands,  which    • 
fte  stotilte  changed  into  socage,  unless  where  a  quit 
rent  }^  also  payable.    And  the  reason  of  thus  express- 
ing the  act  Vrould  appear,  by  considering  that  a  year's 
r^nt  Was  the  relief  of  lands  holden  by  common  socage  ; 
consiTquently,  was  never  due  out  of  lands  which  were 
not  subject  to  a  rent,  unless  by  special  custom  or  re- 
seryation. 

51.  The  tenure  by  petit  serjeanty  is  not  named  in  ^  'y**-  iw.  b. 
tbestait:  IS  Cha.  2.  but  still  it  has  an  operation  on  it; 
for  it  being  nrecessarily  a  tenure  in  capite,  though  in 
effect  only  so  in  socage,  livery  and  primer  seisin  were 
of  coarse  incident  to  it,  on  a  descent  ,•  and  these  are 
expressly  taken  away  from  every  species  of  tenure  in 
^^e.  But  in  other  respects  petit  serjeanty  is  the 
ante  as  it  was  before.  It-continues  in  denomination; 
and  still  is,  a  dignified  branch  of  the  tenure  in  socage, 
from  whieh  it  only  differs  in  name,  on  account  of  its 
'rferencc  to  war. 

58.  It  has  been  stated  that  the  great  division  of  te^  Tenure  in  ru- 
Dorcs  originally  was  into  those  that  were  free,   and 
^08e  that  were  base ;  or,  as  Bracton  expresses  it,  into  207.  a. 
fr^fiktenemtot  and  villenage.      Tenementqrum  aliud 
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liberum  aliud  vUlenagium.  The  tenure  in  viUenage 
arose  in  the  following  manner :  under  the  Saxons  there 
was  a  class  of  people  in  a  condition  of  downright  servi- 
tude^ belonging,  both  they,  their  children  and  effects, 
to  the  lord  of  the  soil.  The  Normans,  who  were 
strangers  to  any  other  than  a  feudal  state,  might  pro- 
bably enfranchise  all  such  wretched  persons  who  fell  to 
their  share,  by  admitting  them  to  fealty,  in  respect  to 
the  little  livings  they  had  hitherto  been  allowed  to  pos- 
sess ;  which  they  were  still  suffered  to  retain  upon  the 
like  services,  as  they  had  formerly  been  bound  to  per- 
form. But  this  possession,  as  now  cloathed  with  fealty, 
and  by  that  means  advanced  into  a  tenure,  differed  ma- 
terially from  the  ancient  servile  possession,  and  was 
thenceforth  called  villenage. 

53.  When  manors  became  established,  the  demesnes 
were  cultivated  by  the  lords  villeins,  who  were  allowed 
to  occupy  some  small  parts  of  them,  in  order  to  provide 
for  their  subsistence.  Their  tenure  was  that  of  pure 
villenage,  the  services  were  base  and  uncertain ;  and  as 
they  might  be  dispossessed  at  any  time,  they  were  said 
to  hold  at  the  mere  will  of  the  lord. 

54.  The  acquiescence  of  lords  of  manors  to  their 
villeins  holding  the  lands  allotted  to  them  as  long  as 
they  performed  their  services,  and  in  permitting  their 
children  to  succeed  them,  advanced  the  pretensions  of  the 
villeins,  in  opposition  to  the  absolute  rights  of  the  lords, 
so  as  to  give  them  a  kind  of  prescriptive  or  customary 
right  to  their  possessions ;  which  in  course  of  time  was 
taken  notice  of  by  the  courts  of  justice ;  and  under  their 
sanction  became  at  length  a  part  of  the  common  law. ' 

55.  As  tenants  of  this  sort  had  no  other  title  to  their 
estates  but  these  customs,  and  admissions  in  pursuance 
of  them  entered  on  the  rolls  of  the  lord's  court,  or 
copies  of  such  entries  witnessed  by  the  steward  of  the 
manor,  they  w§re  called  tenants  by  copy  of  court  roll; 
and  their  interest  a  copyhold  or  customary  estate. 

•     56.  The  first  mention  of  this  tenure  is  in  the  extenta 
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maneru,  a.  9.  made  in  4  Edw.  1 .  which^  though  printed 
among  the  statutes,  is  only  an  instruction  to  the  extender 
of  the  crown,  with  regard  to  what  he  was  to  enquire 
into,  and  upon  what  heads  and  particulars  he  was  to 
make  his  report.  The  words  respecting  copyholds  are, 
''  h  k  to  be  enquired  also  of  customary  tenants,  that  is 
to  wit,  how  many  there  be,  and  how  much  land  every 
of  them  holdeth;  what  works  and  customs  he  doth, 
and  what  the  works  and  customs  of  every  tenant  be 
worth  yearly ;  and  how  much  rent  of  assise  he  paid 
yeariy,  beside  the  works  and  customs;  and  which  of 
them  may  be  taxed  at  the  will  of  the  lord,  and  which 
not." 

57.  There  is,  however,  no  mention  of  copyholds  in 
the  book  of  old  tenures.     Some  cases  appear  respecting 

them  in  the  reign  of  King  Edward  III.,  and  the  rights  4  Rep.  21.  b. 
of  copyholders  to  their  lands  were  fully  settled  in  the 
time  of  King  Edward  IV. 

58.  Copyholds  are  not  affected  by  the  stat.  12  Cha.  2. 
For  it  is  provided  by  the  seventh  section  of  that  act  that 

it  shall  not  alter  or  change  any  tenure  by  copy  of  court    * 
roD,  or  any  services  incident  thereunto. 

59.  There  is  another  species  of  copyhold,  which  was  Pr«e  copy- 
formerly  called  privileged  villenage,  or  villein  socage,  of  Antelc.2. 
the  origin  of  which   Bracton  gives  the  following  ac-  Lib. i.e.  11. 
count. 

There  were  at  the  time  of  the  Conquest  certain  free-  bucIc.  cons. 
men  who  held  .their  respective  tenements  freely,  by  free  ^^^^^pj^^^^^- 
semces,  or  by  free  customs ;  and  being  first  ejected  by 
the  hand  of  power,  they  afterwards  returned,  and  took 
their  own  teii^ments  again,  to  be  held  in  villenage,  doing 
th«efore  services  that  were  base  and  servile,  but  certain 
^d  expressed  by  name.  These  are  called  ascriptitious 
to  the  soil,  and  yet  are  freemen>  though  they  perform 
^ein  services ;  since  they  perform  them,  not  in  respect 
<>f  their  persons,  but  in  respect  of  their  tenures. 

60.  Tenants  of  this  kind  hold  by  copy  of  court  roll ; 
their  admittances  however  are  not,  as  in  common  copy- 
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holds^  to  hold  at  the  will  of  the  lord^  but  to  hold  accord* 
ing  to  the  custom  of  the  manor ;  from  whence  they  hacve 
been  called  free  copyholders^  or  customary  freeholders. 
61.  Sir  W.  Blackstone^  in  his  Considerations  on 
Copyholders^  concludes  with  observing,  that  however 

ride  Tit  10.  tjjg  lawyers  may,  at  times,  have  denominated  these  te- 
nures a  base  species  of  freehold,  in  contradistinction  to 
mere  copyholds ;  yet  the  law  in*  the  main  regards  them 
as  being  properly  copyhold,  and  not  freehold  tenures ; 
else  they  would  not  have  subsisted  at  this  day ;  for  tbey 
must  otherwise  have  been  involved  in  the  general  Me 
0  of  the  rest  of  our  ancient  tenures ;  when  by  the  sM; 
13  Cha.  3.  they  were  all  abolished,  and  reduced  to 
socage. 

fr«jDiuaim>igiL       ^^'  There  remains  but  one  more  kind  of  tenure, 

which  is  of  a  spiritual  nature,  and  called  Prankalmoign, 
or  free  alms,  whereby  a  religious  corporation,  aggre- 
gate or  sole,  may  hold  lands  to  them  and  th^ir  success- 
ors for  ever.  It  is  mentioned  in  the  thirty^econd 
chapter  of  the  Grand  Coustumier  of  Normaindy,  and 

Bract  lib.  %     yf^^  introduced  into  England  by  the  Conqueror,  and  stiD 

continues,  as  the  stat.  12  Cha.  II.  does  not  affect  it. 

ut  s.  135.  63.  The  services  due  for  this  tenure  are  purely  spi- 

ritual; therefore  the  tenants  are  not  bound  to  do  fealty, 
bMause  the  service  reserved  is  of  a  higher  natore,  and 
because  the  word  frankalmoign  excludes  all  temporal 
service. 

1  inft  95.  b.         Most  of  the  ancient  monasteries  and  religious  houses 

held  their  lands  by  thia  tenure;  and  the  parochial 
clergy,  together  with  many  ecclesiastical  and  charitable 
corporations,  still  hold  their  lands  in  the  iNtme  manner. 

1. 140.  But  Littleton  says,  that  in  consequence  of  the  stat. 

Quia  Etnptares,  none  can  give  lands  to  be  faolden  ia 
frankalmoign,  except  the  king. 
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8t  the  law  of  England  property  is  divided  into  two  ofReaiPro- 

kinds;  namely^  Real  and  Personal  Property,  which  ar^  ^^^' 

governed  by  distinct  systems  of  jurisprudence.     Real 

property  consists  of  land,  and  of  all  rights  and  profits 

^ing  from  and  annexed  to  land^  that  are  of  a  perma^ 

Qent  and  immoveable  nature,  and  is  usually  compre« 

fcended  under  the  words  lands,  tenements,  and  heredi- 

'^ents.    Land  means  the  whole  surface  of  the  earth ;  i  lut.  6. «. 

tenement  is  a  word  of  still  greater  extent,  signifying 

^^ry  thing  that  may  be  holden  by  a  tenure ;  but  here* 
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ditament  is  the  largest  and  most  comprehensive  word^- 
including  not  only  lands  and  tenements^  but  whatever 
may  be  inherited. 

2.  Real  property  is  corporeal  or  incorporeal.  Cor- 
poreal property  consists  wholly  of  substantia]  and  per- 
manent subjects^  all  which  may  be  comprehended  under 
the  general  denomination  of  land ;  which  Lord  Coke 
says^  in  its  legal  signification^  comprehends  any  ground, 
soil^  or  earth  whatsoever  ;  as  meadows^  pastures^  woods, 
waters^  marshes^  fiirzes^  and  heath.  It  has  also  in  its 
legal  signification  an  indefinite  extent^  upwards  as  weD 
as  downwards ;  for  it  is  a  maxim  of  law  that  cujus  est 
solum,  ejus  est  usque  ad  ccdum.  Therefore  land  legally 
includes  all  casUes^  houses^  and  other  buildings  standing 
thereon ;  and  downwards  whatever  is  in  a  direct  line 
between  the  surface  and  the  centre  of  the  earth  ;  such 
as  mines  of  metals^  coals^  and  all  other  fossils^  which 
belong  to  the  owner  of  the  surface,  except  mines  of 
gold  and  silver,  for  these  by  the  royal  prerogative  be- 
long to  the  crown. 

3.  A  share  in  the  New  River  water  is  held  to  be  real 
property ;  as  also  a  share  in  the  navigation  of  the  River 
Avon,  and  a  share  in  some  navigable  canals. 

4   Money  agreed  or  directed  to  be  laid  out  in  the 
purchase  of  land  is  considered  in  equity  as  land ;  be- 
cause there  whatever  is  agreed  to  be   done  is  consi- 
dered as  actually  done.     Where  money  directed  to  be 
laid  out  in  the  purchase  of  land  comes  into  the  hands  of 
the  person  who  would  have  had  the  absolute  property 
of  the  land,  in  ease  a  purchase  had  been  made,  it  will  be  ^ 
considered  as  money.     Rut  where  it  is  in  the  hands  of  a , 
third  person,  some  act  must  be  done  by  the  person  en-  j 
titled  to  it,  to  shew  that  he  considers  it  as  money,  other- 
wise it  will  still  be  deemed  land. 

5.  There  are  some  chattels  which  are  considered  as 
so  annexed,  and  necessary  to  the  enjoyment  of  the  inhe« 
ritance,  that  they  are  deemed  in  law  to  be  a  part  of  it,  and 
descendible  to  the  heir,  from  whence  they  are  called 
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heir  looms.  Thus  deer  in  a  real  authorized  park^  fishes 
in  a  pond^  rabbits  in  a  warren^  and  doves  in  a  dove- 
house,  are  held  to  be  part  of  the  inheritance;  and  belongs 
to  the  heir^  not  to  the  executor. ' 

6.  It  is  the  same  of  charters^  court  rolls,  deeds  and  i  Rep.  i. 

Plowd  323 

other  evidences  of  the  land^  together  with  the  chests  and 

boxes  in  which  thev  are  contained.     And  where  an  PuseTo-Piucy, 

ancieMt  horn  had  immemorially  gone  with  the  estate^ 

and  had  been  delivered  to  the  plaintiff's  ancestors^  to 

hold  their  land  by  it,  it  was  decreed  that  it  should  go 

with  the  land  as  an  heir  loom. 

7.  Incorporeal  property  consists  of  rights  and  profits  incorporeaL 
arising  from  or  annexed  to  land ;  such  as  advowsons 

and  rents/ which  are  held  to  be  of  a  real  nature.     Even 
offices  exercisable  within  certain  places^  though  not  an 
nexed  to  land^  are  said  to  savour  of  the  realty ;  and 
dignities  or  titles  of  honour^  having  been  originally  an- 
nexed to  land^  are  also  considered  as  real  property. 

8.  With  respect  to  the  nature  and  properties  of  the  Etutes  inUuuL 
different  estates  which  may  be  acquired  in  land^  it  is 
necessary  to  premise^  that  an  estate  in  land  means  such 

an  interest  as  the  tenant  hath  therein.     It  is  called  in 
Latin  status,  because  it  signifies  the  condition  or  circum-  i  init.345. «. 
stance  in  which  the  owner  stands  with  regard  to  his 
property.     To  ascertain  this,  with  precision  and  accu- 
racy, estates  in  land  may   be   considered  in  a  three- 
foWview: — 1.  With  regard  to  the  quantity  of  interest  2Biack.  com. 
which  the  tenant  has  in  his  tenement.     2.  With  regard  Piowd.  555. 
to  the  time  at  which  that  quantity  of  interest  is  to  be  en- 
joyed.   3.  With  regard  to  the  number  and  connexion 
of  the  tenants. 

9.  First,  with  regard  to  the  quantity  of  interest  which 
the  tenant  has  in  his  tenement.  This  is  measured  by 
iU  duration  and  extent ;  and  occasions  the  primary  divi- 
"on  of  estates  into  such  as  are  freehold^  and  such  as 
ve  less  than  freehold. 

10.  An  estate  of  freehold  is  an  interest  in  lands^  or  Esutes  or 
^er  real  property,  held  by  a  free  tenure,  for  the  life  '**  ® 


1  Inst  48.  a. 


2  Comm.  386. 


1  lut  42.  a. 


56  TUIfi  I.     Estate  in  Fee  Simple.  «.  10--13. 

of  the  tenant^  or  that  of  some  other  person^  or  for  some 
Britton,c.32.   Uncertain  period.      It   is   called  liberum  tenementum, 

frank  tenement  or  freehold ;  and  was  formerly  described 
to  be  such  an  estate  as  could  only  be  created  by  livery  of 
seisin^  a  ceremony  similar  to  the  investiture  of  the  feudal 
law.  But  since  the  introduction  of  certain  modern  con- 
veyances^ by  which  an  estate  of  freehold  may  be  created 
without  livery  of  seisin^  this  description  is  not  suf- 
ficient. 

1 1 .  There  are  two  qualities  essentially  requisite  to  the 
existence  of  a  freehold  estate : — 1 .  Immobility^  that  is^  the 
subject  matter  must  either  be  land^  or  some  interest 
issuing  out  of  or  annexed  to  land.  3.  A  sufficient  legal 
indeterminate  duration ;  for  if  the  utmost  period  of  time 
to  which  an  estate  can  last  is  fixed  and  determined,  it 
is  not  an  estate  of  freehold. 

12.  Thus  if  lands  are  conveyed  to  a  man  and  his  heirs 
for  ever,  or  for  ,the  term  of  his  natural  life,  or  for  the 
term  of  another's  life,  or  until  he  is  married,  or  goes  to 
Rome,  he  has  an  estate  of  freehold  :  but  if  lands  are 
limited  to  a  man  for  five  hundred  years^  or  for  ninety- 
nine  years,  if  he  shall  so  long  live,  he  has  not  an  estate 
of  freehold.  And  the  law  was  precisely  the  same  when 
Bracton  wrote.  Et  sciendum  quod  liberum  tenementum 
est  id  quod  quis  tenet  sihi  et  tueredibvs  suiSj  item  'vi 
liberum  tenementum,  sicut  ad  vitam  tantum,  vel  eodem 
m/odo  ad  tempus  indeterminatum,  absque  alia  certd  tern- 
poris  prafinitione ;  sc.  Donee  quid  Jiat  vel  non  fiat: 
ut  sidicitur.  Do  tali  donee  ei  providero.  Liberum  aulem 
tenementum  nan  potest  did  alicujus  quod  quis  tenet  ad 
j^ertum  numerum  annorum^  mensium,  vel  dierum;  licet 
ad  terminum  centum  annorum,  qua  excedit  vitas  ho- 

m 

mtnum. 

13.  It  has  been  shewn  that  upon  the  introduction  of 
the  feudal  law  all  the  lands  in  England  became  bolden 
either  by  a  free  or  a  base  tenure.  The  tenant  who  held 
by  a  free  tenure  had  always  a  right  to  theenjoyipentjof 
the  land  for  his  life  at  leasts  and  could  not  be  il^^I^* 


207.  a. 


Dbsert  c.  2. 

B.  5. 
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sessed,  even  for  the  non-payment  of  bis  rent^  or  the  non- 
performance of  his  services ;  whereas  the  tenant  who  onXopf  **^ 
held  in  villenage  might  be  turned  out  at  the  pleasure  of 
his  lord ;  and  his  possession  being  perfectly  precarious^ 
was  considered  to  be  the  possession  of  his  lord^  to  whom 
he  was  in  a  great  degree  a  mere  slave. 

14.  The  person  thus  holding  land  by  a  free  tenure 
was,  therefore^  caUed  a  freeholder^  because  he  might 
maintain  his  possession  against  his  lord^  and  for  this 
reason  liberum  tenementum  was  opposed  to  villennge^ 
ThusBracton  says, — Item  dicitur' liberum  tenementum  207.». 
od  differentiam  ejus  quod  est  viUenagiumj  quia  tene^ 
mentarum  aUud  liberum,  aliud  viUenagium:  for  an 
estate  of  freehold  once  created  could  not  cease  without 

entry  or  claim.     And  the  acquisition  of  an  estate  of  this  i  inst.  2i8.a. 

kind  was  attended  with  several  valuable  rights  and  pri- 

iiil^es ;  the  freeholder  became  a  member  of  the  cctunty 

court,  one  of  the  pares  curue  in  the  court  baron  or  lords' 

court,  was  entitled  to  be  summoned  on  juries  in  the 

king's  covirt,  and  to  vote  at  the  election  of  a  knight  of 

the  shire. 

15.  In  subsequent  times  the  word  freehold  was  in 
some  cases  applied  to  the  estate  or  interest  only  of  the 
tenant ;  as  where  a  person  had  an  estate  for  life  in  lands 
held  in  villenage,  he  was  said  to  have  a  freehold  interest. 

Thus  Lord  Coke  says, — ^'  A  freehold  is  taken  in  a  cop.s.i5. 
double  sense ;  either  it  is  named  a  freehold  in  respect 
of  the  state  of  the  law,  and  so  copyholders  may  be  free- 
holders ;  for  any  that  hath  an  estate  for  his  life,  or  any 
greater  estate  in  any  land  whatsoever,  may  in  this  sense 
he  termed  a  freeholder ;  or,  in  respect  to  the  land,  and 
so  it  is  opposed  to  copyholders,  that  what  land  soever 
is  not  copyhold  is  freehold. 

16.  It  is,  however,  fully  proved  by  Sir  W.  Blackstone^ 
in  his  Considerations  on  Copyholders,  that  no  person 
can  be  considered  as  a  freeholder,  or  entitled  to  the 
Riivil^es  of '  a  freeholder,  unless  his  estate  consists  of 
&ee  land,    So  that  although  the  determination  of  an 


58  Title  I.     Estate  in  Fee  Simple,  s.  1ft— 20] 

estate  be  uncertain,  yet  if  it  is  held  by  a  base  tenure,  it 

is  not  considered  in  law  as  a  freehold ;  nor  has  the 

tenant  any  of  those  privileges  which  the  law  g^ves  to 

freeholders ;  for  in  that  case  he  has  a  freehold  interest 

only,  whereas  no  estate  is,  strictly  speaking,  freehold, 

unless  the  possessor  holds  it  by  a  free  tenure ;  therefore 

all  freehold  estates  must  now  be  held  in  socage. 

iii»t4.B.  17.  Lord  Coke  says,  a  freehold  estate  may  at  several 

BridMwmter,    times   be    moveable,   sometimes  in    one   person,   and 

^"*'  •  altemis  vicibus  in    another;    as   if  there   be  eighty 

acres  of  meadow,  which  have  been  used,  time  out  of 

mind,  to  be  divided  between  certain  persons,  and  that 
a  certain  number  of  acres  appertain  to  every  of  these 

persons,  to  be  yearly  assigned  and  allotted  to  them : 
they  have  freehold  estates  in  their  respective  portions 
of  the  meadow. 
Tit.  Demand,        18.«  It  IS  Said  in  Brooke's  Ab.  That  an  upper  cham- 
"*  ^'  ber  in  a  house  is  no  frank  tenement,  as  it  cannot  con- 

tinue ;  for  if  the  foundation  fieiils,  the  chamber  is  gone. 
1  Inst  48.  b.  But  Lord  Coke  states  that  a  man  imay  have  an  inhe- 
ritance in  an  upper  chamber  though  the  lower  buildings 
and  soil  be  in  another;  and  seeing  it  is  an  inheritance 
corporeal,  it  shall  pass  by  livery. 
Of  seuin.  19.  The  possessiou  of  a  feud  was  called  seisin,  which 

Diisert.  c.  1.     denoted  the  completion  of  the  investiture  by  which  the 

tenant  was  admitted  to  the  land.   Upon  the  introduction 

1  init.  153.  a.   of  the  feudal  law  into  England,  the  word  seisin  was 

1  Burr.  R.  107.  only  applied  to  the  possession  of  an  estate  of  freehold ; 

in  contradistinction  to  that  precarious  kind  of  poissession 

1  intt.  200.  b.   by  which  tenants  in  villenage  held  their  lands,  which 

was  considered  to  be  the  possession  of  their  lords,  in 

whom  the  frehold  continued. 

wbere  an  20.  Where  a  freehold  estate  is  conveyed  to  a  person 

AAfery  u  nccci-  ^^  feoffment,  vrith  livery  of  seisin,  or  by  any  of  those 

conveyances  which  derive  their  effect  from  Uie  Statute 

of  Uses,  he  acquires  a  seisin  in  deed,  and  a  freehold  in 

1  inat  266.  b.  deed.     But  where  a  freehold  estate  comes  to  a  person 

by  act  of  law,  as  by  descent^  he  only  acquires  a  seisin  in 
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law,  that  is^  a  right  to  the  possession  ;  and  his  estate  is 
caDed  a  freehold  in  law ;  for  he  must  make  an  actual 
eatiy  on  the  land  to  acquire  a  seisin^  and  a  freehold  in 
deed. 

21.  The  entry  must  be  made  by  the  person  having 

right,  or  some  one  authorized  by  him ;  for  the  mere  act  ^  in*^-  ^5*  ^- 
of  going  on  the  laqd  will  not  amount  to  a  legal  entry  ^  6  Modi  44! 
sufficient  to  vest  the  actual  seisin  in  the  person  who  has 
the  right :  but,  in  order  to  constitute  a  legal  entry,  the 
person  must  enter  with  that  intent,  and  do  some  act  to 
shew  such  intention. 

22.  The  entry  of  the  heir  upon  any  part  of  the  estate  1  inst.  is.  •• 
will  give  him  a  seiisin  in  deed  of  all  the  lands  lying  in  the  ^^  ^' 
same  county  :  for,  since  the  freehold  in  law  is  cast  upon 

him  by  the  death  of  his  ancestor,  and  no  person  is  in 
possession^  so  that  no  particular  estate  is  to  be  defeated, 
a  general  entry'  into  part  will  be  sufficient  to  reduce 
the  whole  into  actual  possession :  but  where  lands  lie 
indifferent  counties,  there  must  be  an  entry  in  each 
county. 

23.  If  the  heir  be  deterred  from  entering  by  bodily  1  iMt.  250.  •• 
fear,  he  may  make  claim  as  near  as  he  can.     Such  claim  *  ^'  ^^' 

is,  however^  only  in  force  for  a  year  and  a  day :  but  if 
it  be  repeated  once  in  the  space  of  every  year  and  day, 
which  is  called  continual  claim,  it  will  have  the  same 
effect  as  a  legal  entry. 

24.  The  entry  of  the  heir  is  only  necessary  where  tlfe  1  !«»*•  is.  a. 
lands  were  in  the  actual  occupation  of  the  ancestor  at  7  Term  a.  390! 
the  time  of  his  death ;  for,  if  the  lands  are  held  under  a  nuTc.  1. 
lease  for  years,  and  the  lessee  has  entered  under  the 

lease,  the  heir  will  be  considered  as  having  seisin  in 
deed,  before  entry  or  receipt ^f  rent,  because  the  posses- 
sion of  the  lessee  for  years  is  his  possession. 

25.  The  possession  of  a  guardian  in  socage  is  also.  Goodaue  v. 
the  possession  of  the  ward.  So  that  if  a  widow  having  m^.  &3. 
a  son,  on  wbom  her  husband's  estate  descends,  continues 

in  possession  after  her  husband's,  deaths  the  law  will 
consider  her  as  guardian  in  socage  to  her  son ;  and  will 
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therefore  admit  the  son  to  have^  by  that  means^  had  a 
seisin  ia  deed  of  the  land. 

26.  Where  lands  are  let  on  leases  for  llves^  the  free- 
hold is  in  the  lessees,  consequently  the  heir  has  no  im- 
mediate right  of  entry  on  the  death  of  bis  ancestor. 
He  is,  however,  entitled  to  the  rent  reserved  on  the 
lease,  by  the  receipt  of  which  he  becomes  seised  of  the 
rent,  and  also  of  the  reversion  expectant  on  the  de- 
termination of  the  lease. 

27.  The  seisin  in  law,  which  the  heir  acquires  on 
the  death  of  his  ancestor,  may  be  defeated  by  the  en- 
try of  a  stranger,  claiming  a  right  to  the  land,  which 
entry  is  called  an  abatement ;  and  in  such  a  case  the 
only  mode  of  regaining  the  seisin  is  by  an  entry  of  the 
legal  owner,  which  will  restore  him  to  the  possession. 
If  the  abator  dies  seised,  the  lands  will  descend  to  hia 
heir ;  and  such  descent  toUs,  or  takes  away  the  entry  of 
the  heir ;  who,  in  that  case,  is  driven  to  his  action. 

28.  Where  a  younger  brother  enters  upon  the  death 
of  his  ancestor,  such  entry  is  not  an  abatement ;  for  it 
shall  be  intended  that  the  younger  brother  did  not  set 
up .  a  new  title,  but  only  entered  to  preserve  the  pos^ 
session  of  the  ancestor  in  the  femily,  that  no  one  else 
should  abate.  And  if  the  younger  son  dies  in  posses^ 
sion,  still  the  elder  son  may  enter ;  for  the  law  will  not 
intend  the  entry  of  the  younger  son  to  be  a  wrongful 
act,  therefore  his  possession  becomes  that  of  the  elder. 

29.  Where  a  person  is  in  the  actual  seisin  of  an 
estate  of  freehold,  he  may  lose  that  seisin  by  a  strangers 
entering  on  the  estate,  and  forcibly  ousting  or  dispos- 
sessing him  of  it ;  which  is  called  a  disseisin,  and  is 
thus  defined  by  Littleton,  s,  279.,  ^'Disseisin  is  pro- 
perly where .  a  man  entereth  into  lands  or  tenements, 
where  his  entry  is  not  congeable,  and  ousteth  him 
^hich  hath  the  freehold.''  Lord  Coke,  in  his  comment 
fiin  this  passage,  observes,  that  every  entry  is  not  a  d]s-> 
seisin,  unless  there  is  an  ouster  of  the  freehold;  and  it 
is  said  by  Mr.  Justice  Fortescue  in  8  Geo.  1 .  that  every 
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diggeisin  is  a  trespass^  but  every  trespass  is  not  a  dis^ 
leidn.  A  disseisin  is  when  one  enters^  intending  to 
Qsurp  the  possession^  and  to^  oust  another  of  the  free- 
hold., Therefore,  quarendum  est  a  judice  quo  animoy 
he  entered.  To  make  ati  entry  a  disseil^ln  there  mu^t 
be  an  ouster  of  the  freehold,  either  first  by  taking  th6 
profits,  or  secondly  by  claiming  the  inheritance. 

30.  There  is  scarcely  a  subject  in  the  English  law  so 
obscure  as  that  of  disseisin.  The  full  effect  of  disseisins 
must  formerly  have  been  not  only  a  dispossessing  of  the 
freeholder,  but  also  a  substitution  of  the  disseisor,  as 
temnt  to  the  lord ;  and  as  one  of  the  pares  cutim,  ill 
the  place  of  the  disseflsee.  Now  as  the  consent  of  the 
lord  was  formerly  necessary  to  the  admission  of  a  new 
tenant  into  the  feud,  it  is  difficult  to  conceive  how  a 
complete  disseisin  could  take  place  without  the  consent 
6r  connivance  of  the  lord. 

31.  Lord  Mansfield  has  therefore  justly  observed  that  iBurr.R.  iio. 
''  the  precise  definition  of  what  constituted  a  disseisin^ 

which  made  the  disseisor  the  tenant  to  the  demandant's 
prec^e,  though  the  right  owner's  entry  was  not  taken 
away,  was  once  wett  known,  but  it  is  not  now  to  be 
found.  The  more  we  read,  unless  we  are  very  careful 
to  distinguish^  the  more  we  shall  be  confounded;  for 
after  the  assise  of  novel  disseisin  was  introduced,  th^ 
Le^latare  by  many  acts  of  parliament,  and  the  courts 
of  law,  by  liberal  constructions,  in  furtherance  of  justice; 
extended  this  remedy,  for  the  sake  of  the  owner,  to 
every  trespass  or  injury  done  to  his  real  property,  if  by 
bringing  his  assise  he  thought  fit  to  admit  himself 
disseised. 

SSi.  Where  there  is  no  person  in  esse  in  whom  the  Abeytsce  of 
freehold  is  vested,  it  is  said  to  be  in  abeyance,  that  is,  i  hut.  342.  b. 
in  expectation,  remembrance,  and  contemplation  of  Ihe 
kw.  But  it  is  a  principle  of  the  highest  antiquity  that 
there  should  dways  be  a  known  and  particukr  owiier 
rftvery  freehold  estate,  so  that  it  should  never^  if  pos- 
sible, be  in  abeyance.    This  rale  wm  established  fdr 
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two  reasons  : — 1.  That  the  superior  lord  might  know 
on  whom  he  was  to  call  for  the  military  services  that 
were  due  for  the  feud ;  otherwise  the  defence  of  the 
realm  would  have  been  considerably  weakened.  3.  That 
every  stranger  who  claimed  a  right  to  any  particular 
lands  might  know  against  whom  he  ought  to  bring  his 
praecipe  for  the  recovery  of  them ;  as  no  real  action 
could  be  brought  against  any  person  but  the  actual 
freeholder. 

1  Inst.  217.  a.        33.  In  consequence  of  this  doctrine^  it  is  a  rule  of 
^'  law  that  a  freehold  estate  cannot  be  created  to  com* 

mence  injuturo^  except  by  way  of  remainder ;  because 
in  that  case  the  freehold  would  be  in  abeyance^  from 
the  execution  of  the  conveyance  to  the  moment  when 
the  estate  created  was  to  commence. 

lit.  s.  647.  34.  One  of  the  few  instances  in  which  a  freehold 

estate  can  be  in  abeyance  is^  where  the  parson  of  a 
church  or  other  ecclesiastical  person  dies ;  for  in  that 
case  the  glebe^  &c.  is  in  abeyance^  till  a  successor  is 
appointed. 

^*™*y^^«      35.  All  natural  persons  born  within  the  dominions 

csutes.  of  the  crown  of  England  are  capable  of  holding  free- 

hold estates;  unless  they  are  attainted  of  treason  or 
felony^  or  have  incurred  the  penalties  of  a  praemunire  ; 
for  in  those  cases  they  are  considered  as  civilly  dead, 
and  therefore  incapable  of  possessing  any  real  pro- 
perty. 

1  lut  2.  b.  36.  Aliens,  that  is.  persons  born  out  of  the  dominions 

Tit.  29.  c.  2. 

of  the  crown  of  England^  except  the  children  and  grand- 
children of  natural  born  subjects,  are  incapable  of  hold- 
ing freehold  estates  for  their  own  benefit ;  unless  they 
are  naturalized  by  act  of  parliament,  or  made  denizens 
by  the  king's  letters  patent. 
Tit  32.  c.  2.  37.  Bodies  corporate,  whether  sole  or  aggregate, 

ecclesiastical  or  lay,  may  hold  those  freehold  estates 
that  have  been  transmitted  to  them  by  their  predeces- 
sors. They  are  however  prohibited  by  several  ancient 
find  modem  laws,  usually  called  the  Statutes  of  Mort- 
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main^  from  purchasing  more  lands^  without  a  licence 
from  the  crown.  But  the  power  of  suspending  statutes  i  inst  99. «. 
by  regal  authority  only^  being  declared  illegal  at  the 
Revolution^  it  was  deemed  prudent  to  give  a  parlia- 
mentary sanction  to  licences  in  mortmain.  This  was 
done  by  the  statute  7  &  8  Wm.  3.  c.  37.  by  which  it 
was  enacted  that  it  should  be  lawful  for  the  king^  his 
beirs  and  successors^  to  grant  to  any  person  or  per- 
sons^ bodies  politic  or  corporate^  their  heirs  and  suc- 
cessors^ licences  to  alien  in  mortmain^  and  also  to  pur-  to.  32.  c.  2. 
chase^  acquire^  take^  and  hold  in  mortmain^  in  per- 
petuity or  otherwise^  any  lands^  tenements^  rents^  or 
hereditaments  whatsoever. 

38.  It  was  formerly  the  practice,  before  a  licence  of  1  inst  99.  •. 
mortmain   was  granted^   to  sue   out  a  writ  of  quod  "*  ' 
damnum^  in  order  to  ascertain  whether  such  a  hcence 

would  be  prejudicial  to  the  king  or  others.  But  Mr. 
Hargrave  says  he  was  well  informed  that  writs  of  this 
kind  had  not  been  usual  on  granting  mortmain  licences 
mce  the  statute  7  &  8  Wm. 

39.  Estates  of  freehold  are  either  estates  of  inherit-  Estates  in  fee 
ance,  or  not  of  inheritance.     The  former  are  again  *"°^**" 
divided  into  inheritances  absolute,  or  fee  simple ;  and 
inheritances  limited ;  one  species  of  which  is  called  fee 

tail. 

"Tenant  in  fee  simple  (says  Littleton^  s.  1.)  is  he 
which  hath  lands  or  tenements  to  hold  to  him  and  his 
heirs  for  ever.  And  it  is  caUed  in  hBiin  feodum  sim- 
plex; for  feodum  is  the  same  that  inheritance  is^  and 
simplex  is  as  much  as  to  say  lawful^  or  pure ;  and  so 
feodum  simplex  signifies  a  lawful  or  pure  inheritance. 

40.  Littleton  has  been  censured  for  annexing  an  im-  WngM  149. 
proper  meaning  to  the  vrordfeodum  in  his  definition  ; 

and  it  has  been  contended  that  that  word  signifies  land 
holden  of  a  superior  lord  by  military  or  other  services. 
But  although  this  was  certainly  the  original  meaning  of 
the  word ;  yet  when  the  feudal  law  was  fully  esta- 
blished here^  and  it  was  universally  acknowledged  that 
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aH  the  lands  in  England  were  held  mediately  or  im- 
mediately of  the  crown,  the  word  feodum,  or  fee,  be- 
came generally  used  to  denote  the  quantity  of  estate 

263.  ii.  or  interest  in  the  land.     Thus  it  appears  from  Bracton, 

that  the  y^ord  feodum  Was  then  often  used  in  both  these 
senses.  Et  sciendum  quod  feodum  est  id  quod  quis 
tenet,  ex  qudcunque  causd,  sibi  et  JueredXbus  suis.  hem 
dicitur  feodum  alio  modo  ejus  qui  aliumfeoffat,  et  quod 
quis  tenet  ab  alio  :  ut  si  sit  qtd  dicat.  Talis  tenet  de  me 
totfeoda  per  servitium  militare.  And  it  is  evidently  for 
the  purpose' of  denoting  the  quantity  of  interest;,  that  the 
word  feodum  is  used  in  pleading  an  inheritance  in  the 
king,  viz.  Rex  seisitus  fuit  in  dominico  sua  ut  defeodo; 
where  the  word  feodum  cannot  possibly  import  an  estate 
holden,  the  king  not  holding  of  any  superior  lord,  but 
merely  denotes  an  inheritance. 

41.  An  estate  in  fee  simple  is  the  entire  and  absolute 
interest  and  property  in  the  land ;  from  which  it  follows 
that  no  one  can  have  a  greater  estate.  So  that  when- 
ever a  person  grants  an  estate  in  fee  simple,  he  cannot 
make  any  farther  disposition  of  it,  because  he  has  already 
granted  away  the  whole  interest ;  consequently  nothing 
remains  in  him.  An  estate  in  fee  simple  may,  however, 
be  granted  on  condition ;  and  in  devises  by  will^  and 
deeds  deriving  their  effect  from  the  statute  of  uses^  an 
estate  in  fee  simple  may  be  rendered  defeasible  on  the 
happening  of  some  future  event. 

43.  Tenant  in  fee  simple  is  the  absolute  master  of 
all  houses  and  other  buildings  erected  on  the  knd^  as 
also  of  all  timber  growing  thereon,  for  trees  are  con- 
sidered as  parcel  of  the  inheritance ;  and  the  law  does 
not  favour  the  severance  of  them  from  the  freehold,  be- 
cause they  would  be  thereby  wasted  and  destroyed.  He 
is  also  entitled  to  all  mines  of  metal,  except  gold  and 

Ante,  1. 3.       silver ;  and  to  dig  up  and  dispose  of  all  minerals  and 

to!i^'*2  AtiTiS]  ^^^^  which  are  under  the  land. 

Ahennct  of        48.  We  havc  seen  that  the  law  requires  the  freehold 

*  *  ^'  should  n0ver>  if  possible,  be  in  abeyance :  but  where 
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there  is  a  tenant  of  the  freehold,  the  remainder  or  re- 
version in  fee  simple  may  exist  for  a  time  without  any 
particular  owner,  in  which  case  it  is  said  to  be  in  abey-  i  inst.  342. «. 
ancc.  Thus,  if  an  estate  be  limited  to  A.  for  life,  re- 
mainder to  the  right  heirs  of  B.,  the  fee  simple  is  in 
abeyance  during  the  life  of  B.,  because  it  is  a  maxim 
of  law  that  nemo  est  hares  viventis, 

44.  The  law,  however,  does  not  fevour  the  abeyance 
of  the  fee  simple,  for  in  that  case  many  operations  are 
suspended.  The  particular  tenant  or  person  in  pos- 
session of  the  freehold  is  rendered  dispunishable,  at 

hw,  for  w  aste ;  for  a  writ  of  waste  can  only  be  brought  nt.  2.  c.  2. 
by  one  entitled  to  the  fee  simple.  The  title,  if  attacked, 
could  not  formerly  be  completely  defended ;  for  there 
was  no  person  in  being  whom  the  tenant  of  the  firee- 
hold  could  pray  in  aid  to  support  his  right.  Nor  could 
the  mere  right  itself,  if  subsisting  in  a  stranger,  be  re- 
covered in  this  interval ;  for  in  a  writ  of  right  patent 
a  tenant  for  life  could  not  join  the  mise  on  the  mere 
ri^ht.  And  in  modern  times  the  Courts  do  not  favour 
the  abeyance  of  the  fee  simple,  because  it  operates  as  a 
restraint  on  alienation. 

45.  All  inferior  estates  and  interests  in  land  are  de-  ah  other  «•- 
ri?cd  out  of  the  fee  simple ;  therefore  whenever  a  par-  the  fee.^  *  "* 
ticular  estate,  or  limited  interest  in  land,  vests  in  the 

person  who  has  the  fee  simple  of  the  same  ]and,  such 
particular  estate  or  limited  interest  becomes  immediately 
drowned  or  merged  in  it,  upon  the  principle  that  omne 
mtjus  cantmet  in  se  minus,  (a) 

46.  Where  a  sum  of  money  is  charged  upon  a  real  2p.Wms.604. 
estate,  which  estate  comes  to  the  person  entitled  to  the 

money,  if  in  fee,  the  charge  is  merged;  and  where  the 

money  is  secured  by  a  term  for  years,  or  other  legal 

estate,  in  a  third  pierson,  there  the  charge  is  also  merg-  Doniathorpe  v 

ed,  except  where  creditors  are  concerned ;  or.  where  f|^''  ^  ^•^ 

the  person  becoming  entitled  to  the  charge  is  an  in- 

(a)  There  is  one  exception  to  this  rale  in  the  case  of  estates  tail. 
f'ide  infra,  TtU  %.  c.  1. 

F 
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&intj  and  dies  during  his  minority^  having  by  iviU  dis- 
posed of  the  charge. 
Thomas  r.  47.  A  term   of  five  hundred  years  was  vested  in 

Verr348.^  trustees  to  secure  a  daughter's  portion^  payable  at  eigh- 
F^uu^i!!^  ^  ^^^^y  ^r  marriage.  The  fee  simple  of  tiie  estate  de- 
112-  scended  to  the  daughter^  who  afterwards  died  an  in- 

fant^ about  eighteen ;  having  made  a  nuncupative  will, 
Powell  v.Mor-  which  was  good  as  to  personal  estate^  whereby  she  de- 
c^ter ». '  "  vised  all  in  her  power  to  her  mother.  It  was  decreed 
wmef,  Amb.  ^^  j^qxA  Somers  that  this  portion  was  not  merged,  but 
Donisthorpe  v.  ghould  go  to  the  mothcr.  And  the  decree  was  affirmed 
162,  '*  by  the  House  of  Lords. 

Incidents  to  48.  The  law  has  annexed  to  every  estate  and  in- 
timpie/'^        terest  in  lands^  tegements^  and  hereditaments,  certaio 

pequliar  incidents,  rights,  and  privileges^  which  in  ge- 
qeral  are  so  inseparably  attached  to  those  estates,  that 
they  cannot  be  restrained  by  any  proviso  or  condition 
whatever. 
Alienable.  49.  Of  the  several  incidents  inseparably  annexed  t^ 

an  e$tate  in  fee  simple  the  first  is  a  power  of  alienation. 
Any  general  restriction  therefore  of  this  power,  an- 
Doer.Pearson,  ncxcd  to  the  Creation  of  an  estate  in  fee  simple,  is  ab- 
solutely void,  and  of  no  effect. 

50.  This  unlimited  power  of  alienation  comprises  in 

itself  all  inferior  powers ;  so  that  a  tenant  in  fee  simple 

may  create  any  inferior  estate  or  interest  out  of  bis 

saiford's  case,  owu.     Therefore  a  custom  that  a  tenant  in  fee  simple 

^"  cannot  demise  his  lands  for  more  than  six  years  is  void, 

because  it  is  contrary  to  the  freedom  of  the  estate  of 
one  who  hath  a  fee  simple. 
Descendible  to      51 .  ^n  estate  lu  fee  simple  will  descend  to  the  hein 
Tit'^c.3.'    general  of  the.  person  who  was  last  seised  thereof, 

whether  male  or  female,  lineal  or  collateral.  And  it 
\%  for  this  reason  that  the  word  simple  is  added  to  the 
woJCd  fee^  importing  an  absolute  inheritance^  clear  of 
aiUy  condition^  limitation^  or  reatriction  to  particular 
heira;  in  contradistinction  to  another  dasa  of  estates 
of  inheritance^  which  are  only  descendible  to  some 

1 
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pardeukur  heirs^  of  which  an  account  will  be  given  in 
the  next  Title. 

58.  Estates  in  fee  simple  are  subject  to  the  curtesy  of  Subject  to 
the  husband  and  Uie  dower  of  the  wife,  which  wiH  be  TowVl  *° 
noticed  under  those  respective  Titles. 

53.  fixates  in  fee  simple  are  liable  to  the  payment  of  Liable  to 
all  debts  contracted  by  the  tenant,  for  which  he  has  ac- 
knowledged any  security  on  record,  or  has  bound  him- 
self and  his  heirs  by  any  deed  or  instrument  under  his 

seal ;  which  latter  are  called  debts  by  specialty.     And  Davy  v,  Pepys, 
his  heir  is  bound  to  satisfy  those  debts,  as  fiir  as  the  Budiey  r. ' 
land  descended  to  him  from  such  ancestor  will  ex-  J^l^a^lSl? 
tend ;  which  sufficient  lands  are  called  in  law  assets  by 
descent. 

54.  By  the  common  law,  if  the  heir  had  aliened  the 
OBsets,  before  an  action  was  brought  against  him  for  the 
recovery  of  a  debt  due  by  his  ancestor,  the  creditor  was 
without  any  remedy :  but  now  by  the  statute  3  W.  &  M. 
c.  14.  s.  5.  it  is  enacted.  That  in  all  cases  where  any 
heir  at  law  shall  be  liable  to  pay  the  debts  of  his  an- 
cestor, in  regard  to  any  lands,  tenements,  or  heredita- 
ments, descended  to  him,  and  shall  alien  or  make  over 
the  same  before  any  action  brought,  or  process  sued 
out  against  him  ;  that  such  heir  at  law  shall  be  answer- 
able for  such  debt  or  debts,  in  an  action  or  actions  for 
debt,  to  the  value  of  the  said  land  so  by  him  sold, 
aliened,  or  made  over ;  in  which  case  creditors  shall  be 
preferred,  as  in  actions  against  executors  or  adminis- 
trators. And  such  execution  shall  be  taken  out  upon 
any  judgment  or  judgments  so  obtained  against  such 
heir,  to  the  value  of  the  same  land,  as  if  the  same  were 
his  own  proper  debt  or  debts  ;  saving  that  the  lands, 
tenements,  and  hereditaments,  bona  fide  aliened,  be- 
fore the  action  brought,  shall  not  be  liable  to  such 
execution. 

55.  Estates  in  fee  simple  are  not  in  general  liable  to 
the  payment  of  simple  contract  debts ;  a  doctrine  not 
very  coosofiaAt  to  natural  justice.     But  by  the  statute 

F  2 
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18  Eliz.  c.  7.  when  a  person  is  declared  a  bankrupt,  the 
commissioners  have  fiill  power  to  dispose  of  all  his  lands 
and  tenements  for  payment  of  all  his  debts,  whether  by 
specialty,  or  incurred  in  the  course  of  his  trade 

56.  Where  a  trader  died  before  he  was  declared  a 
bankrupt,  his  real  estate  was  not  liable  to  his  simple 
contract  debts.     But  now,  by  th€  statute  47Geo-III. 
sess  2.  c.  74.,  it  is  enacted,  ''  that  when  any  person, 
being  at  the  time  of  his  death  a  trader  within  the  bank- 
rupt laws,  shall  die  seised  of,  or  entitled  to,  any  real 
*  estate,  which  he  shall  not  by  his  last  will  have  charged 
with  the  payment  of  his  debts,  and  which  would  have 
been  assets  for  the  payment  of  his  debts  due  on  any 
specialty,  in  which  the  heirs  were  bound;  the  same 
shall  be  assets,  to  be  administered  in  courts  of  equity 
for  the  payment  of  all  the  just  debts  of  such  person,  as 
well  debts  due  on  simple  contract  as  on  specialty :  pro- 
vided that  all  creditors  by  specialty  shall  be  paid  the 
full  amount  of  their  debts  before  any  creditors  by  simple 
contract,  or  by  specialty,  in  which  the  heirs  are  not 
bound,  shall  be  paid  any  part  of  their  demands." 
Ancasterr.  57.  The  personal  estate  is,  however,  the  first  and 

i*Bro?R.454.  immediate  fund  for  the  payment  of  debts ;  and  though 
avcsOun.  107.  ^  person  charge  his  real  estate,  by  his  will,  with  the 

1  cox'i  R.  185.  pavment  of  his  debts,  yet  that  does  not  exempt  the  per- 
dcu.  sonal  estate  from  being  first  applied  for  that  purpose, 
19  V€i?494.'     unless  the  testator  expressly  exonerate  it. 

stepbcnson  58.  Evcn  a  testamentary  disposition  of  all  the  per- 

I'Ed^^sr**    sonal  estate  will  not  exempt  it  from  being  applied  in 

payment  of  debts.  For  a  court  of  equity  will  suppose 
the  intention  of  the  testator  to  have  been,  that  only  the 
residue  of  his  personal  estate,  after  payment  of  debts, 
should  go  to  the  legatees,  unless  a  contrary  intention 
evidently  appears. 
Of  Crown  59.  By  the  common  law  the  king  was  entitled  to  have 

2  iMt!  19.  execution  of  the  body,  goods  an(jl  lands  of  his  debtor, 
AtSrncyGc-  by  virtuc  of  his  royal  prerogative.  By  the  eighth 
HlITd'iL^^^^   chapter  of  Magna  Charta  it  was  declared  th»t  theliing's 
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b&Qiffs  should  not  seize  any  lands  or  rent  for  debt^  as 
long  as  the  goods  and  chattels  of  the  debtor  sufficed. 
Nos  vera  nee  balUvi  no8tri  non  seisiemus  terram  aliquam 
vd  redditum,  pro  debito  aliqtu},  quamdiu  cataUa  debi- 
imn  priBsentia  sufficiunt,  et  ipse  debitor  paratus  sit 
satisfacere.  And  Lord  Coke  observes  that  this  was  an 
Act  of  Grace^  restraining  the  power  which  the  king  had 
before. 

60.  If  the  goods  and  chattels  are  not  sufficient^  his 
real  estates  become  liable  to  the  payment  of  all  the 
debts  due  to  the  crown  :  for,  where  the  debt  is  of  re- 
told, or  by  specialty,  the  process  is  by  writ  of  extent; 
returnable  in  the  Court  of  Exchequer ;  by  which  the 

sheriff  is  directed  to  enquire,  by  the  oaths  of  lawful  2  last.  19. 

men,  what  lands  and  tenements  the  debtor  had  at  the 

time  of  the  debt  contracted.     And  if  the  debt  arises  on 

simple  contract,  the  practice  of  the  exchequer  is,  on  4Tenii.R.408. 

affidavit  of  the  debt,  to  direct  a  commission  to  enquire 

of  it;  and  on  inquisition  returned,  the  debt  is  recorded, 

and  an  extent  issues. 

61.  Where  the  king's  debtor  dies,  the  crown  may.  Dyer  iso. ». 
notwithstanding,  seize  his  lands  and  goods.  It  is  said  ^/slv.  53. 
by  Fanshawe,  remembrancer  of  the  queen  that,  after  the 

death  of  any  debtor  to  the  crown,  process  shall  issue 

against  the  executor,  the  heir,  and  the  terre-tenants  all 

together.     And  in  a  modern  case  the  Court  of  Exche-  Rex  v.  Mitche- 

quersaid,  that  whenever  an  extent  might  have  issued  "*''®'*"^**^®* 

in  a  man's  life-time,  a  writ  of  diem  clausit  extremum 

may  issue  against  the  estate  of  a  simple  contract  ere-    - 

ditor,  where  such  debt  was  found  by  inquisition ;  though 

tbe  person  was  not  the  king's  debtor  by  record  at  the 

timeof  his  death. 

62.  It  is  not  necessary  that  there  should  beany  con-  How  con- 
tact with  the  king  to  make  a  person  a  cro\vn  debtor. 

Por  it  was  resolved  in  2  Eliz.  that  if  any  money,  goods,  p^^^^  g^i, 
or  chattels  of  the  king  come  to  the  hands  of  a  subject,  by 
^natter  of  record,  or  by  matter  in  fait,  the  land  of  such 
wbjccl  is  charged  therewith. 
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DoddingtoD'B       63.  Sir  Waker  MikUnay  had  received  annually  duf 
case,  ro.   u.  ^^  ^^^  Exchequer  502.  as  a  fee  for  his  diet^  for  thirty 

years  together ;  which  we»  paid  by  the  comjuaBd  of  the 
lord  treasurer,  who  had  authcNrity  by  privy  seal  to  make 
allowance  and  payment  of  all  fees  and  dues :  but  in 
truth  this  was  not  any  fee.  The  question  was^  whether 
Sir  Walter's  executor  should  be  charged  with  these 
sums  so  received.  It  was  adjudged  that  he  should  be 
charged ;  for  this  payment,  by  the  appointiaent  of  the 
lord  treasurer,  was  not  allowable,  the  privy  seal  not 
being  an  authority  to  dispose  of  the  queen's  treasure, 
unless  where  it  was  due.  And  he  disposing  of  it  other^ 
wise  was  out  of  his  authority ;  therefpre  the  money  so 
paid  was  a  debt  due  to  the  crown. 
EupiofpcTon's      64^  The  Earl  of  Devon  beimr  master  of  the  ordnance^ 

Cftse,  11  Rep.  ,  ^  ' 

89.  obtained  of  King  James  I.  a  privy  seal,  authoriziDg  laint 

to  take  and  sell  broken  and  unserviceable  iron  ordnance, 
the  same  having  theretofore  been  taken  and  enjoyed  by 
the  masters  of  the  ordnance ;  by  virtue  of  which  the 
earl  took  several  pieces  of  iron  ordnance,  and  sold  theak 
for  his  own  use.  The  question  was,  whether  the  earl's 
executors  might  be  charged  to  the  king  for  the  conver- 
sion of  the  said  ordnance. 

It  was  resolved  that  the  privy  seal,  being  made  on  a 
false  suggestion,  was  void:  therefore  that  the  eari's 
executors  were  bound  to  account  with  the  crown  for  the 
broken  ordnance. 
Bnssey  r.  65.  In  a  modcm  case  it  was  held  that  land  tax  money 

?StaL°978.      ^^  ^^  hands  of  the  coflector  was  a  crown  debt. 
^Mi«,B.63.  66.  It  is  said  in  Doddington's  case,  that  the  party- 

receiving  must  know  it  to  be  the  king*s  money  ;  for  if 
a  person  sells  land  to  a  receiver  of  the  king,  who  paya 
him  for  it  with  the  king's  money,  and  the  vendor  is  not 
privy  to  it,  he  shall  not  be  answerable. 
Bind  tbeUndft      67.  Lord  Chief  Baron  Gilbert  says,  all  debts  due  to 
trnted^        the  king  are  a  lien  on  the  lands  of  the  debtor,  firom  the 
oub.Ezc]u      ii^^  ^^^^  ^y^^y  ^^^^  contracted;  for  the  debts  that 

were  of  record  always  bound  the  hnds  of  die  debtor^ 
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and  the  specialty  debts  by  the  stftt.  33  H.  8.  bind  as  a  J^^^  ^^  &33. 

statute  staple.    Therefore^  if  a  person  becomes  bound 

to  the  king  in  a  bond^  and  process  id  issued  on  it^  the 

writ  warrants  the  sheriff  to  enquire  of  and  seize  the 

hnds  of  the  debtor^  which  he  had  on  the   day  when 

the  bond  was  executed.  But  if  a  bond  be  assigned  to  the 

king,  the  process  shall  not  be  to  enquire  of  and  seize  the 

hnds  which  the  obligor  had  when  he  entered  into  the 

bo&d^  but  only  the  lands  which  the  obligor  had  when 

the  bond  was  assigned. 

68.  By  the  statute  13  Eliz.  c.4.  s.  1.  it  is  enacted, 
tkt  all  the  lands^  tenements,  and  hereditaments,  which 
any  treasurer  or  receiver  of  the  courts  of  exchequer,  or 
duchy  of  Lancaster,  treasurer  of  the  chamber,  cofferer 
of  the  houaehold,  treasurer  for  the  wars,  or  of  the  admi- 
ralty or  navy^  0r  the  mint,  receiver  of  any  sums  of 
noaey  in^yrest,  or  otherwise^  for  the  use  of  the  queen, 
her  heirs  or  successors,  customer,  collector,  or  farmer  of 
the  customs,  within  any  port  of  the  reahn,  receiver  ge- 
neial  of  the  revenues  of  any  county  or  counties,  an^ 
swerable  in  the  receipt  of  the  exchequer,  or  the  duchy 
of  Lancaster^  hath,  while  he  remains  accountant,  shall, 
for  the  payment  of  the  queen,  her  heirs  or  successors, 
be  liable  and  put  in  execution,  in  Kke  manner  as  it  the 
nme  treamirer,  receiver,  &c.  had,  the  day  he  became 
first  officer  or  accountant,  stood  bound  by  writing  obli- 
gatory, having  the  effect  of  a  statute  staple,  to  her  majesty, 
her  heirs  or  successors,  for  payment  of  the  same. 

69.  Where  lands  are  once  liable  to  a  crown  debt,  into  whose 

hands  soerer 

the  lien  continues,  into  whose  hands  soever  they  pass;  thiypaai. 
even  though  conveyed  by  the  debtor  bond  fide  to  a  pur- 
chaser, for  valuable  consideration.     Thus  it  is  said  in  2  Roii.  Ab.i56. 
Roll's  Ab.  That  if  a  man  becomes  debtor  to  the  king,  ^'*  ^' 
being  seised  of  land  in  fee,  and  after  aliens  the  land, 
yet  it  may  be  put  in  execution  ;  though  the  alienation 
was  before  any  action  commenced ;  for  it  relates  to  the  '^•^T*'-  ^2. 

C.  2d. 

tune  when  he  became  indebted  to  the  kmg,  and  after. 
10.  The  only  proper  and  legal  discharge  of  a  debt  SSJ^ 
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due  to  the  crown  is  an  acquittance  from  the  officers  of 
the  exchequer^  which  is  usually  called  a  quietus,  be- 
cause it  generally  concluded  with  these  words^ — ahinde 
recessit  quietus:  And  by  the  stat.  27  Eliz.  c.  3.  it  is 
enacted^  That  if  an  accountant  or  debtor  to  the  crown 
obtains  a  quietus  in  his  lifetime^  his  lands  shall  not  be 
sold  after  his  death. 

71.  Estates  infee  simple  are  forfeited  to  the  crown 
by  attainder  of  treason ;  and  the  lands  whereof  a  per- 
son so  attainted  dies  seised  in  fee  simple  become  vested 
in  the  crown^  without  any  office  ;  because  they  cannot 
descend  on  account  of  the  corruption  of  blood  of  the 
person  last  seised ;  and  the  freehold  shall  not  be  in 
abeyance. 

72.  This  forfeiture  relates  backwards  to  the  time 
when  the  crime  was  committed^  so  as  to  avoid  all  inter- 
mediate sales  and  incumbrances^  but  not  those  made 
before.  ^ 

73.  In  cases  of  petty  treason  and  felony^  the  estate 
is  only  forfeited  to  the  crown  for  a  year  and  a  day, 
which  was  formerly  called  the  annum  diem  et  vastum. 
After  that  period^  in  consequence  of  the  corruption  of 
bloody  it  escheats  to  the  lord  of  whom  it  is  held.      ^ 

.74.  An  estate  in  fee  simple  is  still  so  far  considered 
as  a  strict  feud,  and  the  tenant  thereof  so  far  bound  to 
perform  the  feudal  duties  and  services,  that  if  he  dis- 
claims upon  record  to  hold  his  lands  of  his  lord,  it  will 
operate  as  a  forfeiture  of  his  estate ;  and  the  lord  may 
thereupon  have  a  writ  of  right  upon  a  disclaimer  for 
the  recovery  of  the  land.  But  if  the  lord  accepts  rent 
from  the  tenant  after  the  disclaimer,  he  will  be  thereby 
barred  of  this  writ. 

75.  ''  Of  fee  simple  (says  Lord  Coke)  it  is  commonly 
holden  that  there  be  three  kinds^  viz.  Fee  simple  abso- 
lute, fee  simple  conditional,  and  fee  simple  qualified,  or 
a  base  fee.  But  the  more  genuine  and  apt  division 
were  to  divide  fee,  that  is,  inheritance,  into  three  parts^ 

viz.  simple  or  absolute^  conditional^  and  qualified  or 
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base:  for  this  word  simple  properly  excludeth  both  con- 
ditions and  limitations  that  defeat  or  abridge  the  fee/' 

76.  The  nature  of  an  estate  in  fee  simple  absolute 
has  been  already  explained.  But  where  an  estate^  li- 
mited to  a  person  and  his  heirs^  has  a  qualification 
annexed  to  it^  by  which  it  is  provided  that  it  must  de- 
tennine  whenever  that  qualification  is  at  an  end^  it  is 
then  called  a  qualified  or  base  fee.     As  in  the  case  of  a 

grant  to  A.  and  his  heirs,  tenants  of  the  manor  of  Dale^  i  lut.  27.  •• 
whenever  the  heirs  of  A.  cease  to  be  tenants  of  that 
manor,  their  estate  determines. 

77.  Lord  Hale  gives  the  following  instance  of  a  qua-  ^^*  ^  ^' 
lified  or  base  fee.     King  Henry  HI.  dedit  manerium  de 
Penrith  et  Sourhjf  Alexandra,  regi  ScotuBy  et  fueredibus 

ms,  regibus  Scotite.  Alexander  died,  not  leaving  any 
heir  king  of  Scotland,  but  only  daughters ;  et  ed  de  causdj 
King  Eklward  I.  recovered  seisin,  and  the  coheirs  of 
Alexander  were  excluded.  So  where  King  Edw.  HI.  ir«p-137.Ii. 
gave  lands  to  the  Black  Prince,  and  to  his  heirs,  kings 
of  England,  it  was  held  that  the  grantee  had  a  quali- 
fied fee ;  and  having  died  in  the  lifetime  of  his  father, 
80  that  his  son  did  not  then  become  king  of  England, 
the  land  reverted. 

78.  In  a  modem  case  the  Court  of  King's  Bench  cer- 
tified to  the  chancellor  that  a  devise  to  trustees  and  their 
heirs,  upon  trust  to  pay  the  testator's  debts  and  lega- 
cies; and  after  payment  thereof,  to  his  sister  for  life, 
&c.  gave  a  base  fee  to  the  trustees,  determinable  on 
payment  of  the  debts  and  legacies. 

79.  Where  a  person  holds  his  estate  to  him  and  his  io  Rtp.  97.  b. 
heirs,  as  long  as  A.  B.  has  heirs  of  his  body ;  this  is  a 

species  of  qualified  or  base  fee,  of  wtiich  an  account 
win  be  given  in  the  next  Title. 

80.  The  proprietor  of  a  qualified  or  base  fee  hfls  the  nowd.  557. 
«une  rights  and  privileges  over  his  estate,  till  the  quali- 
fication upon  which  it  is  limited  is  at  an  end,  as  if  he 

were  tenant  in  fee  simple. 

With  respect  to  conditional  fees,  they  will  be  treated 
of  in  the  next  Title. 
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Section  I. 

Of  conditionii  DONATIONS  of  land  were  origiually  gimple  and  pure, 

without  any  condition  or  modification  annexed  to  them ; 
aad  the  estates  created  by  such  donations  were  held  in 
fee  simple.  In  course  of  time  however  it  became  cug^ 
tamary  to-  make  donations  of  a  more  limited  nature,  by 
which  the  gift  was  restrained  to  some  particular  heirs 
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(tf  the  donee^  ekdusive  of  others ;  ag  to  the  heira  of  a 
lum's  body^  by  which  oiily  his  lineal  descendant  were 
idmitted^  in  exclusion  of  collateral  heirs;  or  to  the 
heirs  loale  of  his  body^  in  exclusion  both  of  collateral 
betrs^  and  lineal  female  heirs. 

2.  Thus  Bractim>  in  treating  of  dimations^  says —  Lib.2.  c.6. 
Am  mcut  amptiari  poswnt  haredes,  sictU  pnsdictum 

est,  Ua  eoaretari  poterunt  per  modum  donationis^  quod 

(mmes  hterede^  generoHter  ad  successianem  nan  vacan-^ 

tur.  Modus  emm  legem  dat  danattani,  et  raodus  tenendus 

est  txmtra  jus  commune,  et  contra  legem,  guia  modus  et 

cmwenlio  vincunt  legem.    Ut  si  dicatur — Do  tali  tamtam 

knam  turn  pertinentiis  in  N.  habendum  et  tenendum  sibi 

dkared^ms  suis,  quos  de  came  suA  et  uocore  siln  despan-' 

udaprocreatos  hahuerit.    Vel  sie — Do  taU,  et  taH  uocori 

9S€y  vel  cum  taU  fUd  med,  ^c.  habendum  et  tenendum 

Ai  et  hiere£bus  suis,  de  came  taUs  uxoris,  vel  fiH^e 

ixeuntibus,  vel  procreatis  vd  procreandis :  quo  casi^  cum 

terti  lueredes  exprinmntur  in  donatione,  videri  ptderii 

fuod  Umtufn  sit  descensus  ad  ipsos  haredes  commimes  .  . 

ptr  modum  in  donatione  appositum;  omnibus  tdOs  hare^ 

Hhu  suis  a  successions  penitus  exelusis,  quia  hoc  vohdt  ^^^>  ^^*  ^- 

Amatsr.  BrittOD,  c.  3€. 

3.  These  Bmited  donations  were  evidently  derived 

from  ibe  Jeudum  taUiatum,  of  which  an  account  has  Disiertci. 
been  already  given^  and  were  probably  introduced  into  ^ 
England  about  the  end  of  the  reign  of  King  Henry  II. 
or  that  of  one  of  his  sons ;  for  Glanville^  who  gives  a 
rery  minute  account  of  the  different  estates  in  land  that 
were  known  in  his  time^  makes  no  mention  of  limited 
donations;  whereas  we  have  seen  that  Bracton  who 
wrote  in  the  reign  of  King  Henry  III.  has  given  a  full 
description  of  them. 

4.  As  the  proprietors  of  estates  held  in  fee  simple 
had^  at  that  period^  acquired  a  power  of  alienation^ 
there  can  be  no  doubt  but  that  these  limited  donations 
were  ii^roduced  for  the  purpose  of  restraining  that  right. 
But  the  general  propensity  which  then  prevailed  toi 
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favour  a  liberty  of  alienation  induced  the  courts  of 
justice  to  construe  limitations  of  this  kind  in  a  very 
liberal  manner.  Instead  of  declaring  that  these  estates 
were  descendible  to  those  heirs  only  who  were  par- 
ticularly described  in  the  grants  according  to  the  mani- 
fest intention  of  the  donors^  and  the  strict  principles  of 
the  feudal  law ;  {a)  and  that  the  donees  should  not,  in 
any  case>  be  enabled  by  their  alienation  to  defeat  the 
succession  of  those  who  were  mentioned  in  the  gift, 
or  the  donor's  right  of  reverter ;  they  had  recourse  to 
an  ingenious  device  taken  from  the  nature  of  a  con- 
dition. 

5.  Now  it  is  a  maxim  of  the  common  law  that  when 
a  condition  is  once  performed^  it  is  thenceforth  entirely 
gone;  and  the  thing  to  which  it  was  before  annexed 
becomes  absolute  and  wholly  unconditional.  The  judges' 
reasoning  upon  this  ground  determined  that  these 
estates  were  conditional  fees,  that  is,  were  granted  to 
a  man  and  the  heirs  of  his  body,  upon  condition  that  he 
had  such  heirs ;  therefore  as  soon  as  the  donee  of  an 
estate  of  this  kind  had  issue  bom^  his  estate  became 
absolute  by  the  performance  of  the  condition ;  at  least 
for  these  three  purposes.  I.  To  enable  him  to  alien 
the  land,  and  thereby  to  bar,  not  only  his  own  issue,  but 
also  the  donor,  of  his  right  of  reverter.  2.  To  sub- 
ject him  to  forfeit  the  estate  for  treason  or  felony; 
which  till  issue  bom  he  could  not  do,  for  any  longer 
term  than  that  of  his  own  life ;  lest  the  right  of  inhe- 
ritance of  the  issue,  and  that  of  reverter  of  the  donor, 
might  be  thereby  defeated  3.  To  enable  him  to  charge 
the  lands  with  rents  and  other  incumbrances,  so  as  to 
bind  his  issue. 

6.  The  donee  of  a  conditional  fee  might  also  alien 


(a)  Jtts  feudale  non  solum  talliis  non  adversaria  sed  maximi  eis 
favere  constat:  non  solum  quod  nuUas  fceminas  ad  successionem ad- 
mittet,  sed  multo  magis,  quod  tenorem  successionis  semper  servandum 
jubeat  ^  haereditatemque  secundum  earn  deferendam  express^  jubeat — 
CrmgyUb.  %.  Tii.  16^4  3. 
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the  lands  before  issue  had ;  nor  could  the  donor  have 
entered  in  such  a  case^  because  that  would  have  been 
contrary  to  his  own  donation^  which  limited  the  lands 
to  the  donor  and  his  issue.  And  if  the  donee  had  issue^ 
bom  after  the  alienation^  the  donor  was  excluded 
during  the  existence  of  such  issue.  The  issue  were 
also  bound  by  the  alienation  of  th^ir  ancestor^  though 
previoos  to  their  birth>  because  they  could  only  claim 
in  the  character  of  his  representatives ;  and  were  there-* 
fore  barred  by  his  acts.  But  where  the  donee  of  a 
conditional  fee  aliened  before  he  had  issue^  such  aliena- 
tion did  not  bar  the  donor's  right  of  reverter^  whenever 
there  happened  a  fulure  of  issue ;  because  the  subse- 
quent birth  of  issue  was  not  a  sufficient  performance  of 
the  condition  to  render  the  precedent  alienation  valid. 

7.  Where  the  person  to  whom  a  conditional  fee  was 
granted  had  issue^  and  suffered  it  to  descend  to  such 
issue,  they  might  alien  it ;  because  having  succeeded  by 
descent  to  the  estate  of  their  ancestor^  who  had  ac- 
quired a  power  of  alienation  by  having  issue^  they  took 
the  estate  in  the  same  manner^  discharged  from  any 
restraint  whatever.  But  if  the  issue  did  not  alien^  the  i  in^.  i9.  a. 
donor  would  niHIl  be  entitled  to  his  right  of  reverter ;  as 

the  estate  would  have  continued  subject  to  the  limita- 
tions contained  in  the  original  donation. 

8.  FVom  this  mode  of  construing  conditional  fees^  the  statute  de 
purposes  for  which  they  were  intended  were  completely 
frustrated ;  and  therefore  the  nobility^  in  order  to  per- 
petuate theilr  possessions  in  their  own  families^  procured 

tiie  statute  of  Westm .  3.  J  3  Edw.  I .  usually  caUed  the  sta- 
tute De  Donis  Canditianalibus,  to  be  made ;  which  after 
reciting  the  right  of  alienation  assumed  by  the  donees 
of  conditional  fees^  proceeds  rn  these  words — Dominus 
Tex  Btatuit  quod  voluntas  donatoriSy  secundum  formam 
tR  chartA  doni  sui  manifest^  expressam,  de  etetero  obser- 
vetur,  ita  quod  nan  haheant  illiy  quibus  tenementum  sic 
fait  datum  sub  eonditiane,  potestatem  aUenandi  tene- 
^nenltint  sic  datttm,  quo  minus,  ad  exitum  iUorum  quibus 
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ienementum  sic  Juerit  datum,  remaaeat  post  wrum 
obiium;  vel  ad  danatorem,  vel  ad  ejus  fusredem,  si 
exitus  dejiciat,  revertatur ;  per  hoc  quod  ntdlus  sU  ex- 
itus  omnino  ;  vel  si  aliquis  exUus  Juerit,  et  per  mortem 
deficiet,  harede  de  eorpore  hujusmodi  exitus  deficiente, 
1  Burr.  R.  115.  .  9.  This  Statute^  as  Lord  Mansfield  has  justly  ob- 
served^ only  repeated  what  the  law  of  tenures  had  said 
before,  that  the  tenor  of  the  grant  should  be  observed ; 
and  therefore  the  judges^  in  the  construction  of  it,  hdd 
that  where  an  estate  was  limited  to  a  man  and  the  hein 
^f  his  body,  the  donee  should  not  in  future  have  a  condi- 
tional fee,  but  divided  the  estates,  by  creating  a  parti- 
cular estate  in  the  doniee^  called  an  estate  tail^  subject  to 
which  the  revernon  in  fee  remained  in  the  donor. 

10.  In  consequence  of  this  construction  estates  thus 
limited  are  not  conditional ;  nor  is  the  right  of  entry  of 
the  donor,  on  &ilure  of  issue  of  the  donee^  considered 
as  arising  from  a  breach  of  the  condition,  but  as  a  right 
of  reverter,  accruing  to  the  donor  on  the  natural  expira- 
tion of  the  estate  granted.  The  statute  rejects  the  erro- 
neous opinion  which  had  been  held  by  the  judges,  that  a 
donation  of  this  kind  created  a  conditional  fee ;  and  de- 
clares that  it  vests  an  estate  of  inheritance  in  the  donee, 
and  some  particular  heirs  of  his,  to  whom  it  must  de- 
scend notwithstanding  any  act  of  the  ancestor :  and  that 
the  estate  of  the  donor  is  a  reversion  expectant  on  the 
determination  of  that  estate. 

11.  The  statute  de  donis  was  made  in  the  reign  of 
a  prince  who>  from  the  great  number  and  excellence  of 
bis  laws,  has  justly  acquired  the  title  of  the  English 
Justinian.  It  is  therefore  highly  probable  that  he  was 
induced  by  some  motives  unknown  to  modem  times  to 
give  his  assent  to  a  law^  which  by  allowing  the  nobiGty 
to  entail  their  estates,  made  it  impossible  to  diminish  the 
fNToperty  of  the  great  families ;  and  at  the  same  tfane  left 
them  all  means  of  increeise  and  acquisition. 

12.  An  estate  tail  may  be  described  to  be  an  estate  of 
inheritance;  deriving  its  existence  from  the  statirte  De 
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Dms  Canditionalibus ;  which  is  descendibie  to  somi 
particular  heirs  only  of  the  person  to  whom  it  is  g^nted^ 
and  not  to  his  hdrs  general.  It  is  called  an  estate  tail, 
or  a  fee  tail^  from  its  similarity  to  the  feodum  talUatumy 
which  i^pears  to  have  been  well  known  at  that  time ; 
as  it  is  mentioned .  in  the  forty-sixth  chsqiter  of  this 
statute;  where^  in  enumerating  several  kinds  of  estates^ 
it  is  said — ad  temdnum  vit€B,  vel  anfwrum,  vel  per 
feodum  taUiatum."  And  note  (says  Littleton,  s.  18.) 
That  this  word  taUiare  is  the  same  as  to  set  to  some 
certainty,  or  to  limit  to  some  certain  inheritance.  And 
for  that  it  is  limited  and  put  in  certain  what  issue  shaU 
inherit  by  force  of  such  gifts>  and  how  long  the  inherit^ 
ance  shall  endure,  it  is  ^called  in  Latin — "  Feodum  tal- 
Halum,  i.  e.  Hareditas  in  quandam  certittidmem  limi'' 
talar 

13.  Tenant  in  tail  is  in  two  manners ;  tenant  in  tail  Tidi  general 
^neral,  and  tenant  in  tail  special.     Where  lands  are  ut.  Ta^i^, 
given  to  a  man  and  the  heirs  of  his  body,  without  any 

farther  restriction,  it  is  an  estate  in  tail  general ;  because, 
how  often  soever  such  donee  in  tail  be  married,  his 
issue  by  every  such  marriage  is  capable  of  inheriting ' 
the  estate  tail.  But  if  the  gift  is  restrained  to  certain 
hdrs  of  the  donee's  body,  exclusive  of  others ;  as  where 
lands  are  given  to  a  man  and  the  heirs  of  his  body,  on 
Mary  hia  present  wife  to  be  begotten,  it  is  an  estate  in 
tail  special ;  and  the  issue  of  the  donee  by  any  other 
wife  IS  excluded. 

14.  If  lands  are  given  to  a  person  and  the  heirs  male  tuI  male  and 
of  his  or  her  body,  this  is  called  an  estate  in  tail  male,  vx!t'2\,  22. 
to  whidb  the  heirs  female  are  not  inheritable.   On  the 

other  side  if  lands  are  given  to  a  person  and  the  heirs 

female  of  hia  or  her  body,  this  is  called  an  estate  in  tail ' 

feouile,  to  which  the  heirs  male  are  not  inheritable. 

Mr.  Hajgrave  says  it  is  very  unusual  to  create  an  estate  1  inst  25.  a.  n. 

in  tail  female ;  that  he  had  seen  an  argument  in  which 

it  had  been  atten^ted  to  prove  that  the  law  of  England 

win  not  allow  of  a  descent  through  femalea  only,  eveir 
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in  the  case  of  estates  tail^  but  that  other  authors  as  well 
as  Littleton  and  Coke  mention  such  descents ;  nor  did 
he  ever  hear  any  authority  cited  to  sujfport  the  contrary 
doctrine. 

Lite.  24.  15.  In  all  instances  of  special  entails^  which  limit  the 

lands  to  one  particular  class  of  heirs^  no  descendant  of 
the  donee  can  make  himself  inheritable  to  such  a  gift, 
unless  he  can  deduce  his  descent  through  that  parti- 
cular class  of  heirs,  to  which  the  succession  of  the  land 
was  limited.  Therefore  if  lands  be  given  to  a  man  and 
the' heirs  male  of  his  body,  and  he  has  issue  a  daughter, 
who  has  issue  a  son,  this  son  can  never  inherit  the, 
estate ;  for  being  obliged  to  claim  through  the  daughter^ 
he  must  necessarily  shew  himself  out  of  the  words  of 

?2;''??S*®°'  the  gift,  which  limited  the  lands  to  the  heirs  male  only 

2  Black.  R.  "^ 

695.  of  the  donee,  which  the  daughter  cannot  be. 

iiiut.25.b.  16.  For  the  same  reason,  if  lands  be  given  to  a  man 
and  the  heirs  male  of  his  body,  remainder  to  him  and 
the  heirs  female  of  his  body ;  and  the  donee  has  issue 
a  son,  who  has  issue  a  daughter,  who  has  issue  a  son  ; 
this  son  cannot  inherit  either  of  the  estates^  because  he 
cannot  deduce  his  descent  wholly  either  through  the 
male  or  the  female  line. 

^J^  in  17.  It  was  formerly  a  practice  for  a  person  to  give 

riage.  lands  to  another,  as  a  marriage  portion  with  his  daugh- 

ter or  cousin ;  to  hold  to  the  husband  and  wife  in  frank 
marriage ;  by  which  the  lands  became  descendible  to 

lib.  7.  c.  18.     the  issue  of  such  marriage.     Thus  Gla^ville  says — 

Liberufn  dicitur  maritagium  quando  aliquis  Uber  homo 
atiquam  partem  terra  sua  dat  cum  aliqua  muliere,  alicui 

B.2.C.3.        in  maritagium.     And  Finch  has  observed  that  lands 

could  not  be  given  in  frank,  marriage  with  a  man  that 
was  cousin  to  the  donor;  but  always  with  a  woman. 

1  iMt.  21. 1.  18,  The  judges  had  construed  gifts  in  frank  mar- 
riage in  the  same  manner  as  donations  to  persons  and 
the  heirs  of  their  bodies ;  by  which  means  they  were 
considered  to  be  conditional  fees,  and  consequently 
alienable  after  issue  had.     But  this  construction  belhs- 
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evideatly  contiaiy  to  the  intehtion  of  the  persons  who 
had  created  such  estates^  the  statute  De  Dotds,  after  re- 
citing the  case  of  a  gift  in  firank  maniage^  comprises  it 
in  the  remedial  p^rt  of  that  law ;  by  which  means  gifts 
of  thia  kind  becaoie  estates  in  tail  special,  and  the 
donees  were  restrained  from  alienating  them. 
19.  We  h^ve  seen  that  in  consequence  of  the  statute  Esutes  tail  an 

^  ,  ^  !•         1     1      held  Of  the 

qm^.  emptoreSj  where  a  person  conveys  away  his  whole  donor.   - 
estttle^  be  cai^not  reserve  any  tenure  to  himself :  but  ^  iT^'  ^'  ^' 
this  statute  only  extends  to  those  cases  where  the  entire 
fee  simple  is  transfbi'red.     Therefore  ijrhere  a  tenant  in  ^  ]^^^'  ** 
fee  simple  grants  an  estate  tail  out  of  it^  the  tenant  in  Piowd.  237. 
tail  win  hold  of  the  donor^  and  not  of  the  chief  lord. 
90.  Where  the  donor  of  an  estate  tail  g:rants  over  2  inst  505. 

2  R^D  92  a. 

lus  reversion  to  a  stranger^  the  donee  of  the  estate  tail  Dyer362.' b. 
wiD  hold  of  such  staranger.     But  if  lands  be  given  to  A. 
in  teil^  with  remainder  in  fee  to  a  stranger^  the  donee  of 
the  estate  tail  will  hold  of  the  chief  lord ;  because  the 
whole  estate  is  conveyed  away. 

31.  Where  the  tenant  in  tail  has  also  the  reversion  /i«A«,*.38. 
in  fee  in  himself^  as  hp  cannot  hold  of  himself,  it  bang 
a  maxim  in  law  that  nemo  pptest  esse  ienens  et  dommus, 
he  shall  hold  of  the  superior  lord. 

22.  The  statute  De  Donis  speaks  only  of  three  modes  How  created. 
of  creating  aif  estn^te  tail ;  nameLy>  by  a  gift  to  a  man 
and  his  wife^  and  to  the  heirs  of  their  bodies ;  a  gift  in 
frank  mamage^  and  a  gifit  to  a  person  and  the  heirs  of 
his  body  issuiiig.    Yet  if  lands  he  given  to  a  t>6rson 
and  his  bti^^  and  if  the  dooeee  dies  without  beixs  of  bis 
body^  that  it  shall  remain  to  another^  this  sbaU  be  an 
estate  tait^  by  the  equity  of  the  statute^  though  it  be  out 
of  At  woi^    For  the  makers  of  the  act  did  twl  meaa 
to  emifli^rtite  att' the  forms  olf  eabitos  tail^  but  to  put  2iii8t.324. 
these  exampfes ;  so-  as^  ail  manner  of  estates  tail  general    ''    '  ^'    '* 
or  spe«i«I  aire  widMi'  the  punrview  of  the  act.    For,  as  it  wowd.  53. 
issaMbyHlifos  Jftst:  at  common  liiw,  the  ijfttef est  of 
the  dondr  wsis  intpitig^  and  elinle^^  which  Vra^  f^onr 
trary  to  right  and  good  conscience ;  therefore  tho 
vol.  I.  G 
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Tit  32.  c  ao,   4ute  being  made  to  restrain  that  vicious  liberty  of  break- 
ing such  intents^  which  was  suffered  by  the  common 
law^  shall  be  extended  by  equity. 
What  may  be        33.  With  respectto  the  kind  of  property  on  which  the 

statute  De  Danis  was  meant  to  operate^  the  only  word 
Tit.  I.  in  the  statute  is  tenementum,  which  has  been  shewn  to 

signify  every  thing  that  may  be  holden^  provided  it  be 
of  a  permanent  nature ;  so  that  not  only  lands  may  be 
entailed^  but  also  every  species  of  incorporeal  property 
of  a  real  nature^  as  will  be  shewn  hereafter. 
1  lut.  20.  a.  o.      24.  Mr.  Hfurgrave  observes  that  two  things  seem  es- 
sential to  an  entail  within  the  statute  De  Danis.    1. 
That  the  subject  be  Jand^  or  something  of  a  real  na- 
ture.   2.  That  the  estate  in  it  be  an  estate  of  inherit- 
ance.    It  is  not  however  necessary  that  the  thing  to  be 
entailed  should  issue  out  of  lands ;  for  if  it  be  annexed 
Ho  lands^  or  in  any  wise  concern  lands^  or  relate  to 
them^  it  may  be  entailed. 
I  iiiit.2o.a.        25.  Thus  Lord  Coke  says^  that  "estovers^  common^  or 

other  proEts  whatsoever^  granted  out  of  land^  may  be 
7  Rep.  33.  b.     entailed.     So  •the  office  of  serjeant  of  the  Common 

Pleas^  and  the  office  of  keeper  ot  a  churchy  may  be  en- 
tailed ;  as  also  the  office  of  steward^  receiver/ or  bailiff 
of  a  manor. 
Tit.  1.  B.  4.  26.  It  has  been  stated  that  money  directed  to  be  laid 

out  in  the  purchase  of  land  is  considered  in  equity  as 
land.    In  such  case^  if  the  land  to  be  purchased  is  di- 
rected to  be  conveyed  to  a  person  in  tail^  he  will  be 
considered  in  equity  as  tenant  in  tail  of  the  money,  till 
the  purchase  is  made. 
1  last.  20.  au^        27.  As  to  inheritances  merely  personal^  which  neither 
issue  out  of,  nor  relate  to  land,  or  some  certain  place, 
and  which  are  not  demandable  tU  tenementa,  in  a  precipe, 
they  cannot  be  ientailed  within  the  statute  De  Danis.  So 
that  when  things  of  this  nature  are  limited  to  a  person, 
and  the  heirs  of  his  body,  the  donee  takes  a  conditional 
fee ;  and  may  dispose  of  the  pr<^rty  as  soon  as  he  has 
issue.  ^ 
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28.  An  annuity  which  only  charges  the  person  of  the  idem. 
^ntor^  and  not  his  lands^  though  it  may  be  granted  in 

fee,  cannot  be  entailed.     In  a  modern  case.  Lord  Hard-  S*^,"*  *'• 
wicke  held  that  an  annuity  in  fee  simple,  granted  by  the  2  ves.  170. 
crown  out  of  the  four  and  a  half  jeier  cent  duties,  payable  Daiy,4B.  &  a. 
for  imports  and  exports  at  the  island  of  Barbadoes,  was  wubeid^to^b^ 
merely  a  personal  inheritance,    not  entailable  within  ^J^^S 
the  statute  De  Donis;  therefore  that  being  settled  upon  l^^'JJ^g^J 
A.  and  the  heirs  of  his  body,  it  was  a  conditional  fee  at  ^  ^^o  ^>t- 

,  ,  ,  ngmii  only. 

common  law ;  so  that  A.  having  issue  might  alien  it, 
and  thereby  bar  the  possibility  of  reverter. 

29.  It  was  held  by  Lord  Thurlow,  in  a  modern  case,  HoWcrness ». 
that  an  annuity  granted  by  act  of  parliament  out  of  the  1  Bro.  r.  377. 
re?enues  of  the  post-office,  redeemable  upon  payment 

of  a  sum  of  money,  to  be  laid  out  in  land,  was  a  per- 
sonal inheritance  only,  not  entailable  within  the  statute 
Ue  Dams  ;  for  that  notwithstanding  the  power  reserved 
to  the  crown  of  laying  it  out  in  land,  the  parties  had 
a  right  to  treat  it  as  an  annuity;  and  the  Court  of 
Chancery  would  not  keep  the  objection,  of  its  being 
had,  in  contemplation  from  century  to  century,  because 
of  the  possibility  of  substituting  the  money  in  the  place 
of  the  annuity. 

do.  All  natural  persons  capable  of  holding  estates  of  who  may  be  . 
inheritance  in  land  may  be  tenants  in  tail.    And  .it  was  wiiuon «. 
sdemnly  determined  in  4Eliz.  that  the  king  was  vnthin  pi^^^*^7. 
the  statute  De  DoniSj  as  well  as  a  common  person ;  be-  ^  R«p-  ^-  ^ 
cause  the  statute  was  made  to  remedy  the  error  which 
had  crept  into  the  law,  that  the  donee  had  the  power 
of  alienating  an  estate  given  to  him,  and  the  heirs  of 
his  body,  after  issue  had ;  and  to  restore  the  common 
law,  in  this  point,  to  its  right  and  just  course ;  which 
it  did,  by  restoring  to  the  donor  the  observance  of  his 
intent     And  when  the  statute  De  Donis  ordained  that 
the  wiU  of  the  donor  should  be  observed,  it  made  his 
will  to  be  a  law,  as  well  against  the  king,  as  against 
another. 

31.  Estates  tail,  like  estates  in  fee  simple,  have  cer-  uiS»ua.^^"' 

fi  2 
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tain  incidents  inseparably  annexed  to  thein^  which  can- 

not  be  restrained  by  any  proviso  or  condition  whatever. 

Power  to  com-      99.  The  first  of  these  is^  that  as  a  tenant  in  tafl  has 

mit  w«ai».       ^^  estate  of  inheritance^  he  has  a  rig^ht  to  commit  every 

kind  of  waste ;  by  felling  timber^  puHing  down  houses, 
Fiowd.  259.      opening  and  working  mines,  &c.     But  this  power  must 

be  exercised  during  the  Kfe  of  the  tenant  in  tail,  for  at 
the  instant  of  his  death  it  ceases.  If,  therefore,  a  te- 
nant in  tail  sells  trees  growing*  on  the  land,  the  vendee 
must  cut  them  down  during  the  life  of  the  vendor,  other- 
wise they  will  descend  to  the  heir  as  parcel  of  the  in- 
heritance. 
3  Leon.  121.        93.  It  is  said  by  Clark,  Justice,  in  87Eliz.  that  if  a 

tenant  in  tail  grants  away  all  his  estate^  the  grantee  is 
dispunishable  for  waste.  So  if  the  grantee  grants  it 
over,  his  grantee  is  also  dispunishable. 

34t.  The  Court  of  Chancery  will  not^  in   any  case 

.whatever,  restrain  a  tenant  in  tail  from   committing 

CaMBtemp.     waste.     Thus  Lord  Talbot  is  reported  to  have  said 

MoaTiL  224.    that  in  Mr.  Saville's  case,  who  being  an  infant,  and 

tenant  in  tail  in  possession,   in  a  very  bad  state  of 
health,  and  not  likely  to  live  to  full  agej  his  guardian 
cut  down  a  quantity  of  timber,  just  before  his  death. 
D^e^Miiv.'  ^^^  remainderman  applied  for  an  injunction  to  re- 
bora^         strain  him,  but  could  not  prevail. 

35.  A  bond  to  restrain  a  tenant  in  tail  from  com- 
jerHiv.  mitting  waste  is  void.  Thus  where  a  person  settled 
251.  ^       '  lands  on  his  daughter,  and  the  heirs  of  her  body ;  and 

took  a  bond  from  her  not  to  commit  waste  ;  the  bond 

was  put  in  suit:  but  the  Court  held  it  to  be  an  idle  bond  ; 

and  decreed  it  to  be  delivered  up  to  be  cancelled. 

Subject  to  36.  Estates  tail  are  subject  to  the  curtesy  of  the  has- 

curtwy  and      jj^nd,  and  the  dower  of  the  wife,  which  are  incidents 

inseparably  annexed  to  them^  as  will  be  noticed  under 
these  Titles. 
But  not  to  37^  It  has  been  stated  tliat  whenever  a  particular 

Tit  1.  estate  in  land  vests  in  the  person  who  has  the  fee  sim- 

ple in  the  same  land,  such  particular  estate  is  imme- 
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diately  drowned  or  merged  in  it.     In  consequence  of 

this  principle^  if  an  estate  had  been  given  before  the 

statute  De  Donis  to  A.^  and  the  heirs  of  his  body^  if 

tbe  fee  simple  was  limited  to  A.  by  the  same  convey- 

ance^  or  came  to  him  ai^erwards^  the  estate  tail  would 

ha?e  become  merged,    ^ut  it  was  determined  by  the  Piowd.296. 

jodges  in  the  reign  of  Edward  III.  that  an  estate  tail      ^^' 

could  not  be  merged^  surrendered^  or  extiiiguished,  by 

the  accession  of  the  greater  estate.    So  that  a  mah  may 

have  at  the  same  time^  and  in  his  own  rights  both  an 

estate  tail^  and  the  immediate  reversion  in  fee  simple^ 

in  the  same  land. 

38.  The  reason  of  this  determination  was^  that  tlie 
object  of  the  statute  De  Donis  being  to  render  estates 
tail  unalienaUe^  if  they  were  allowed  to  merge  in  the 
fee  siniple^  an  obvious  mode  of  destroying  them  might 
have  been  adopted  by  the  ten&nt  in  tail's  purchasing 

the  reversion.    There  is,  however,  one  case  where  an  Tit.35.c9. 
estate  tail  does  merge  in  the  reversion,  which  will  be 
stated  hereafter. 

39.  Tenant  in  tail  having  an  estate  of  inheritance  Tenant  in  t«i 
has  a  right  to  all  deeds  sind  muniments  belonging  to  deeds.         ^ 
the  lands;  which  the  Court  of  Chancery  will  order  to  ^p-^"*-^'*- 
be  given  up  to  him. 

40.  Tenant  in  tail  having  only  a  particular  estate,  '■  ^^  ^^^ 
and  not  the  entire  property,  he  is  not  bound  to  pay  off  cambrances. 
any  charg^es  or  incumbrances  affecting  the  estate.    But  Jones «.  Mor- 
where  a  tenant  in  tail  does  pay  off  an  incumbrance  m. 
charged  on  the  fee  simple,  the  presumption  is  that  such 
payment  was  made  in  exoneration  of  the  estate ;  be- 
cause he  may,  if  he  pleases,  acquire  the  absolute  owner- 
ship.    But  the  tenant  in  tail  may  by  taking  an  assign-  ?*'?'^'"  •'• 
ment  of  the  incumbrance  to  a  trustee  for  himself,  or  by  Tit  i5.  c.  4. 
several  other  acts,  charge  the  estate  with  the  payment 

of  such  incumbrance. 

41.  The  Earl  of  Shrewsbury  beins:  tenant  in  tail  shrewsVwry*. 
under  an  act  of  parliament,  which  restrained  him  from  i  ves-jun.^;. 
alienation^  unless  he  conformed  to  the  established  re* 
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ligion,  and  being  a  Roman  Catholic,  paid  off  a  sum  of 
jB  15,000  charged  on  the  estate  for  his  sisters*^  portions, 
without  taking  any  assignment  of  the  term  by  which 
that  sum  was  secured,  or  any  declaration  of  trust  of  it 
for  himself.  In  1751  Lord  S.  by  deed,  reciting  that 
he  was  seised  of  the  freehold,  subject  to  this  charge, 
that  he  had  paid  off  the  portion  of  one  of  his  sisters, 
and  part  of  the  portion  of  another,  and  that  as  none 
of  the  portions  had  been  raised  under  the  term,  he 
had  a  right  to  have  them  raised  for  himself :  he  in  con- 
sideration of  jB  1000  conveyed  an  advowson,  being  part 
of  the  premises  comprised  in  the  term,  to  one  Robin- 
son; the  trustees  consented,  and  were  parties,  upon 
condition  that  the  consideration  should  go  in  discharge 
of  the  portions.  Lord  S.  died  in  1787,  leaving  a  will: 
but  without  taking  any  notice  of  his  right  to  be  reim- 
bursed this  sum,  or  doing  any  other  act  by  which  his 
intention  could  be  known. 

A  bill  was  brought  by  his  personal  representative 
against  the  next  tenant  in  tail,  and  the  trustees  of  the 
term,  praying  that  they  might  be  compelled  to  raise 
such  sums  as  were  paid  by  the  late  earl  to  his  sisters. 

Lord  Thurlow  said  that,  in  the  transaction  of  1751 
respecting  the  advowson,  there  was  a  perfect  and  dis- 
tinct recognition  that  the  circumstance  of  paying  off 

i5Ves.  173.     the  charge  did  make  Lord  S.  a  creditor;  and  decreed 

for  the  plaintiff. 

43.  It  was  formerly  held  that  a  tenant  in  tail  was 
not  even  bound  to  pay  the  interest  of  any  incumbrances 

Tit.  15.  c.  4.     charged  on  the  estate :  but  it  has  been  since  resolved, 

that  in  some  cases  he  is  bound  to  keep  down  the  in- 
terest. 
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Of  the  Power  of.  Tenant  in  Tail  over  his  Estate,  and 

the  Modes  of  Barring  it 


Sect.    1.  Can  only  aUen  for  his 
awn  Lifls. 
4.  His  Alienation  not  ab" 

sobitely  void, 
6.  Sometimes    a   Discofi" 

iinuancem 
9.  Sometimes  voidable  by 

Entry. 
10.  Creates  a  Base  Fee. 
13.  Cannot  Limit  an  Estate 
to  Commence  after  his 
Death. 
16*  Exceptwn. 
i&  T%e  Issue  not  bound  by 
his  Ancestor's    Con» 
tracts. 


Sect*  25.  Unless     he    Confirms 
them. 
VI.  Nor    Subject    to    his 

Debts. 
%S.  Except  Crown  Debts. 

33.  Tenants  in  Tail  may 

make  Leases. 

34.  Are    Sutfjed    to    the 

Bankrupt  Laws. 
36.  And  to  Eoffeiture  for 

Treason. 
4%  But  not  for  Felony. 
43.  Modes  of  Barring  Es*' 

tates  Tail. 
49.  And  Money  Entailed. 


SECTION  I. 

THE  statute  De  Donis  affecting  a  perpetuity  restrains  can  oiUy  aiim 
the  tenant  in  tail  from  alienating  his  estate,  by  any  [[fe.'*^*^'^ 
mode  whatever,  for  a  greater  interest  than  that  of  his 
own  life.  Thus  Littleton  says,  s.  650,  '^  If  tenant  in 
tail  grants  all  his  estate  to  another,  the  grantee  has  no 
estate  but  for  term  of  life  of  the  tenant  in  tail,  and  the 
reversion  of  the  tail  is  not  in  the  tenant  in  tail ;  because 
he  has  granted  all  his  estate,  and  his  right,  &c. 

8.  It  18  however  observable  that  the  words  of  the  sta- 
tute De  Donis,  by  which  the  alienation  of  an  estate  tail 
is  prohibited,  only  extend  to  the  original  donee,  and 
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not  to  his  issue — nee  habeant  iUh  quibus  tenementutn 
sic  faerit  datuMy  potestatem  alienandi.  But  still  the 
prohibition  was  extended  by  the  judges  to  the  issue  in 
infinitum.  And  Broke  says>  the  omission  of  the  heirs 
of  the  donee^  in  the  statute,  was  a  misprision  of  the 
clerk. 

3.  Lord  Coke^  in  his  comihifit  on  this  statute,  sayi 
It  was  adjudged  by  Beresford  that  the  issues  in 

should  not  alien,  no  more  than  they  to  whom  the  land 
was  given,  and  that  was  the  intent  of  tne  makers  of  the 
act;  and  it  was  but  Iheir  negfigence  that  it  was  omitted, 
as  there  it  is  said.  In  this  case,  by  way  of  purchase, 
the  land  is  given  to  the  donees,  and  by  way  of  limita- 
tion to  4;be  issues  in  tail ;  arid  therefore,  by  a  benign 
interpretation,  the  purview  of  this  extends  to  the  issues 
in  tail.'* 

4.  Although  the  statute  Jbe  Dams  restrains  tenants  in 
tail  from  ^dienating  their  edtates  for  any  Icmger  interest 
than-th&t  ^  thevr  own  lives ;  yet  this  inuM  not  lie  under- 
stood literally,  that  the  grantee  has  bnly  an  estate  for 
the  life  of  the  tenant  in  tail,  whicb  determines  ^so  facto 
by  the  death  of  the  tenant  in  tail.  All  that  is^  meant  is, 
that  the  grantee^  estate  is  certain  and  itfieteisible 
dinteg  the  life  of  tlite  tenant  in  ta9  otfty,  titK>n  whose 
death  it  becomes  defeasible  by  his  issue,  or  the  re- 
mainder man  or  reversioner. 

•  5.  It  is  however  otherwise  where  any  thing  is  granted 
out  of  an  estate  that  is  entailed,  as  a  rent,  &c. ;  for  such 
grant  becomes  absolutely  void  by  the  death  of  the 
grantor,  and  can  never  be  made  good. 

6.  The  law  considers  the  tenant  in  tail  as  having' 
not  only  the  possession,  but  also  the  right  of  possesaioB 
and  inheritance,  in  him;  he  is  therefore  allowed  to 
alienate  them  by  certain  modes  of  conveyance,  so  as  to 
take  away  the  entry  of  the  issue,  and  drive  him  to  his 
action,  which  is  called  a  discontinuance.  For— «'^  see- 
ing  he  had  an  estate  of  inheritance,  the  judges  com* 
pared  it  to  the  case  where  a  man  was  seised  m  right  of 
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bk  wife,  or  a  bishep  in  right  of  his  Usbopric^  ot  «i 
abbot  in  right  of  his  Htonastery/' 

7.  An   egtaije  (ail  tiiay  be  ditfcentinued  by  five  dif- 
ferent modes  of  conveyance;  namely^  feoffment,  fine^ 
recovery^  release^  «tid  confirmation.     But  it  is  a  rule  Driver ». 
•f  law  tiint  in  odrder  to  worii:  a  discontimiafiee  of  an  i  iTSiaok* 
estate  tailj  the  person  ^iseantinuing  must  be  actually 

seised  by  force  ^  the  entail. 

8.  Where  an  estate  tail  is  discontinued^  the  estates  in  H'-  ■•  ^- 
remainder^  and  the  reversion^  are  also  ^n  general  dis-  Pim^  ms* 
coDdnued.    But  where  they  are  not  discontinued^  4be 

estate  tail  is  not  discontinued.  Therefore  if  the  revw- 
non  or  remainder  be  in  the  crown^  the  tenant  in  tail 
oomet  discontinue  the  estate  toil;  for  the  king  is  a 
body  poUtic^  of  all  others  most  high  and  wortJiy,  out  of 


whose  person  no  estate  ^  infaeritanteis  or  frediold  ctfn  i  inst  335.  il; 
pass  or  be  remei^^  without  matter  of  reoord. 

9.  A  tenant  m  tail  may  also  alienate  his  Estate  by  sometfaies 
other  modes  «f  ^^nveyance,  which  ^nl^^  transfer  4kt  Intr^.  ^ 
{NMsesBioUi  not  the  right  of  possesaion.    NtKc  do  tbtse  seymoitr^ 
alienations  become  ipse  fasto  void  by  4he  death  of  ttie  c  12. 
tenant  in  tsol;  bst  must  be  avoided  by  (be  Mtrf  <rf  the  rrgf;^.^ 
issue.    And  if  a  tenant «  tml  exiehangeis  his  ^tate  with 

a  tenant  in  fee  sia^ple^  it  will  be  good  <tlll  avoided  hf  l'!^^'^^^ 
the  entry  of  the  issue  in  tail. 

10.  In  all  cases  of  alienation  by  tenant  in!  tail^  the  Cretteftmbafe 
alienee  has  an  estate  of  inheritance^  descendible  to  hits 

and  his  heirs^  as  long  as  the  tenant  in  tail  has  heirs  of 

his  body^  inheritable  to  the  estate  tadl ;  which  itf  caUed  a 

base  or  qualified  fee.     In  many  cases  this  estate  may 

be  avoided^  after  the  death  of  the  perddn  Who  creltted 

it,  by  the  action  or  entry  of  the  issue  in  tail :  in  some 

both  the  action  and  entry  of  the  issue  in  tail  af  e  taketo  i^t.  35.  c.  9. 

away.    Annl  till  a  base  fee  is  determinedj  it  has  ill  Hie 

incidents  of  an  estate  in  fee  simfde. 

11.  Where  a  tenant  in  tail  makeb  a  eonveyance  in  satton  v. 

Stone 

fee  for  a  valuable  consideratioii^  the  Court  q(  ChanMry  2  Aik!  101. 

^m  decree  him  to  make  a  gMd  tilte,    Mr.  JuMict 
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Wright  18  reported  to  have  said  that  the  court  will  not 

point  out  what  title  the  tenant  in  tail  shall  make ;  but 

will  decree  him  to  make  such  title  as  he  is  capable  of 

doing. 
Cannot  ]imi>        Ig,  Where  a  tenant  in  tail  limits  an  estate  to  com* 

^mmence       meuce  after  his  own  deaths  it  is  absolirtely  void ;  and  he 
after  hit  dcaih.  ^^^j^j^y^  ^^  jj^  tenant  in  tail  as  before ;  because  there 

the  issue  in  tail  has  a  right  paramount^  per  formam 


11—19. 
2£ikn.R.357. 


ingfleid'ft        IS.  A  tenant  in  tail  covenanted  to  stand  seised  to  the 

ShL  895.'        use  of  himself  for  life ;  after  to  the  use  of  his  eldest  son^ 

^'^^'^     and  his  heirs.     It  was  resolved  that  the  son  should  not 

have  the  land  by  this  covenant;  for  when  the  tenant  in 

tail  covenanted  to  stand  seised  to  the  use  of  himself  for 

Biithman's      Kfc^  it  was  as  much  as  he  could  lawfiilly  do.  The  limita- 

^*6.  c  3.       tion  over  was  void ;  and  he  was  seised  as  before. 

Machiu  V.  14.  A  tenant  in  tail  covenanted^  in  consideration  of 

Clarke 

2  Ld.  Raym.     natural  love  and  affection^  to  stan^  seised  to  the  use  of 
^Mod.  18.       himself  for  life^  remainder  to  his  eldest  son  in  tail^  &c; 

The  question  was^  whether  the  tenant  in  tail  had  made 
any  alteration  in  his  estate  by  this  covenant. 

Lord  Chief  Justice  Holt  delivered  the  opfnion  of  the 
nA  Tit  32.  court.  He  said  it  had  been  made  a  question  if  tenant 
'in  tail  bargained  and  sold^  or  leased  or  released^  or 
covenanted  to  stand  seised  of  lands  entsLiled^  to  another 
in  feCj  whether  the  estate  conveyed  determined  by  the 
death  of  the  tenant  in  tail^  or  continued  till  the  actual 
entry  of  the  issue  in  tail.  He  held  that  such  estate  con^ 
tinued  till  the  actual  entry  of  the  issue  in  tail^  for  these 
reasons^ — 1 .  Because  tenant  in  tail  had  an  estate  of  in- 
heritance in  him ;  and  before  the  statute  De  Danis,  it 
was  held  that  such  estate  was  a  fee  simple  conditional. 
Then  the  statute  made  no  alteration  as  to  the  tenant  in 
tail  himself^  but  only  made  provision  that  the  issue  in 
tail  should  not  be  disinherited  by  the  alienation  of  his 
ancestor.  By  Coke  Lit.  18.  it  appeared  that  a  base  fee 
might  be  created  out  of  an  estate  tail ;  where  it  was 
said^  that  if  a  gift  in  tail  was  made  to  a  villein^  and  the 
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lord  entered^  he  had  a  base  fee.    Then  if  a  base  fee 
might  be  created  out  of  an  estate  tail^  there  was  great 
reason  that  the  bargainee^  &c.  of  tenant  in  tail  should 
have  it.     3.  The  tenant  in  tail  had  the  whole  estate  in 
him ;  therefore  there  was  no  reason  why  he  could  not 
divest  himself  of  it^  by  grants  bargain^  and  sale^  &c., 
since  the  power  of  disposition  was  incident  to  the  pro- 
perty of  every  one.     3.  It  was  no  prejudice  to  the  issue 
in  tail^  therefore  no  breach  of  the  statute  De  Donis. 
Indeed  there  were  strong  words  in  the  act  for  restrain- 
ing alienations  to  the  prejudice  of  the  issue  in  tail^  where 
it  says^   Quod  finis  ipso  jure  sit  nvlhis^  &c. ;  yet  the 
construction  oi  the  said  words  had  always  been^  that 
the  entry  of  the  issue  was  tolled  by  such  fine,  and  he 
was  driven  to  his  formedon.     Therefore  if  an  act, 
which  drove  the  issue  in  tail  to  his  formedon  would  not 
be  a  breach  of  the  statute,  much  less  would  it  be  a 
breach  of   the  statute  to  drive  the  issue  in  tail  to 
enter,  to  avoid  a  bargain  and  sale  by  his  ancestor.     As  7?J^^'^^2: 
to  authorities,  Seymour's  case  was  in  point,  where  it 
was  held  that  the  bargainee  of  tenant  in  tail  had  a 
descendible  estate.     In  3  Co.  Rep.  846.  the  case  in 
Littleton,  §  613.  was  put  and  considered ;  and  there  it . 
was  held  that  the  words  ought  not  to  be  literally  under- 
stood.   Those  of  Littleton  were,  that  if  tenant  in  tail 
granted  totum  statum  suum  to  I.  S.  and  his  heirs,  and 
made  him  livery  of  seisin,  yet  his  estate  determined  by 
the  death  of  the  tenant  in  tail.     But  this  ought  to  be 
understood,  that  it  was  no  discontinuance,  but  would 
drive  the  issue  in  tail  to  enter  to  avoid  it.     4.  That  in  ^  Mod.  26. 
this  case  the  covenant  to  stand  seised  did  not  alter  the 
estate  tail^  but  it  still  continued.     The  reason  was,  that 
though  the  tenant  in  tail  might  make  a  conveyance  of 
the  estate  in  his  lifetime,  which  should  be  good  and 
binding,  till  avoided  by  the  issue ;  yet  any  conveyance 
which  he  made,  to  commence  after  his  death,  should 
be  void ;  if  by  possibi^ ty  it  might  not  take  effect  during 
his  life.    The  estate^  t>y  this  covenant^  was  to  com- 
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mence  front  and  after  the  death  of  the  tenant  in  tail; 
and  the  instance  put  of  a  lease  for  years  was  i^posite. 
If  a  tenant  ki  tail  made  a  lease  for  years  not  warranted 
by  the  statute  32  Hen.  VIII.  to  commence  immediately^ 
or  which  might  possibly  commence  during  his  Ufe^  such 
lease  was  voidable  only  by  his  issue>  on  his  death ;  but 
if  he  made  a  lease  to  commence  from  and  after  his 
deaths  it  was  ipso  facto  void.  Now  this  remainder  was 
limited  te  commence  from  and  after  the  death  of  the 
tenant  in  tail,  therefore  it  was  void ;  it  might  be  said 
that  here  he  covenanted  to  stand  seised  to  the  use  ci 
himself  for  life^  the  remainder  over^  so  that  the  estate  to 
arise  upon  the  covenant  to  stand  seised  did  arise  in  his 
own  lifetime.  To  this  k  was  answered^  that  the  cove- 
nant to  stand  seised  to  the  use  af  one's  self  was  void, 
except  for  the  sake  of  the  remainder  over;  that  the 
remainder^  being  to  commence  after  his  death,  was 
void ;  and  the  covenant  to  stand  seised  to  his  own  use 
could  not  be  good^  for  the  sake  of  a  void  ihing. 

What  was  the  reason  that  such  estate  was  void^  when 
it  was  limited  to  commence  after  the  death  of  tenant  in 
tail  ?  It  was  because  it  was  to  commence  at  a  time  when 
the  right  of  the  estate^  out  of  which  it  would  issue,  was 
in  another  person,  by  a  title  paramount  to  the  convey- 
ance^  viz.  per  fiyrmam  dani.  A  tenant  in  tail  had  an 
estate  out  of  which  he  might  carve  other  estates^  pro- 
vided be  did  it  out  of  the  estate  in  himself^  so  as  to  make 
it  rightful  in  its  creation^  but  otherwise  not.  For  it 
would  be  injurious  to  make  good  a  lease>  or  other  es- 
tate^ commencing  upon  the  right  of  another,  whose 
title  was  puamount  to  tlie  lease  or  estate  so  made.  In 
the  principal  case  the  issue  in  tail  iiad  a  title  paramount, 
the  title  of  the  remainder,  by  virtue  of  the  covenant^ 
the  very  minute  the  remainder  would  take  effect;  that 
was  the  only  true  reason ;  therefore  to  make  such  an 
estate  to  take  effect  upon  the  possession  of  the  issue, 
whose  title  was  paramount^  would  be  to  make  an  estate 
'  tkke  effect  by  wrongs  the  very  minute  it  had  its  creation. 


THk  U.  Estate  TaU.  Ch.  II.  s.  H-rrSa  9S 

A^dged  t|iat  die  reiqaiiidec  was  void^  and  the  estate  ^^^  «•  mrtn, 
tail  not  altered^  by  this  covenant 

i5.  It  was  however  laid  down  in  the  preceding  case;  Ezcepiioii. 
that  aa  estate  created  by  a  tenant  in  ta^l,  which  must, 
or  by  possibility  might,  commence  in  the  lifetime  of  the 
tenant  in  .|ail,  was  good. 

16.  Thus  if  a  tenant  in  tail  covenants  to  stand  seised  2  Ld.  Raym. 
to  the  use  of  the  coveiM|ntee  for  life,  remainder  to  I.  S. 

in  fee,  or  to  tihe  nse  of  I.  &  for  life,  remainder  to  I.  N. 
in  fee ;  the  remainder  is  good,  till  avoided  by  the  entry 
of  the  isaue  in  tail,  although  the  tenant  in  tail  dies 
before  the  remainder  take^  effect ;  because  the  estate 
for  life  takes  effiect  immediately,  and  the  remainder 
might  by  possibility  have  taken  effect  in  the  life  of  the 
tenant  in  tail« 

17.  So  if  tenant  in  tail  releases  to  I.  &  in  &e,  ta  the  Uem. 
use  of  hiopisetf  for  life,  remainder  to  I.  N.  in  ^e,  after 

hia  death ;  this  Remainder  is.  good,  though  it  is  to  com- 
mence after  the  death  of  the  tenant  in  tail;  because  it 
aiisQi  out  of  the  estate  of  the  xeleasee ;  which  estate  Doe «.  mm^, 
would  have  been  good,  till  avoided  by  the  entry  of  the 
issue  in  tail. 

18.  The  issue  in  tail  is  not  bound,  either  at  law  or  Th«Mw«not 

'  ^'  bound  by  hia 

ffl  equity,  to  complete  any  contract  or  agreement  made  ancestor's 
by  Us  ancestor,  req»ecting  the  estate  tail ;  because  the 
issue  claims  per  Jhrnnfoit  dani,  from  Ihe  pesson  by  3Re^4i.b. 
whom  the  estate  taiLwaa  o^rigin^Uy,  granted^  nptfoom  2Ve8.^.^^' 
Us  iflftBi^ate  ancestor. 

19.  it  waft  formerly  held  that  a  covenant  by  atenaiU  HiUv.Carr, 
in  tail  to  levy  a  fine,  ufion  a  valuable  qons^^eiation^  and  cwd^  ^' 
a  deq^e  of  4he  Couvtof  Chancery  that  he  should  'do  so^  n^l'S^* 
W9U14 bind  the  issue  in  tail.     This  doctriii&  was*  how^  2Veiit.3&o. 
ever-sooft  allied,  and  it  was  determined^  ths^t  a  court  of 

equity  caojEiot' dispense  with  any  of  those  forms  which 
tlie  kov  requires  to  bal^  estates  tail. 

SOl  a  tenant  in  tail  iQade  a  mortgage,  witliout  levy<<^  Jenkiosir. 
ing  a  iin^  wUh  a  cgveaant  <foi^  fiuther  assurance^  an4  f^^i^r. 
died.    Lord  Keepw  Qiidgeman  wouhlnot  compel^ 
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issue  to  make  the  assurance  good ;  though  the  fiettht. 
might  have  done  it  by  fine,  or  recovery. 

31 .  A  tenant  in  tail  entered  into  articles^  concerning 
his  lands^  for  payment  of  his  debts ;  •  but  died  without 
doing  any  act  to  destroy  the  estate  tail.  It  was  decreed 
that  this  agreement  could  not  be  executed  against  the 
heir  in  tail. 

22.  A  decree  was  obtained  against  a  tenant  in  tail, 
who.  had  contracted  for  the  sale  of  his  estate^  and  re- 
ceived a  great  part  of  the  consideration^  to  compel  him 
to  levy  a  fine,  and  suffer  a  recovery.  The  tenant  in 
tail  stood  out  all  process  against  him,  to  a  contempt, 
and  died.  A  bill  was  then  brought  against  his  issue  to 
revive  the  decree  against  him,  which  was  dismissed. 

23.  A  tenant  in  tail  covenanted  to  settle  a  jointure 
on  his  wife.  In  order  to  perform  his  covenant,  he  ac- 
knowledged a  fine,  but  died  before  it  was  perfected. 
The  Court  of  Chancery  refused  to  supply  this  defect 
against  his  issue. 

24.  Where  a  person  is  prevented  from  barring  an 
estate  tail  by  force  and  management,  the  Court  of 
Chancery  will  compel  the  parties  to  act  as  if  the  reco- 
very had  been  suffered. 

25.  If  the  issue  in  tail  does  any  act  towards  carrying 
the  contract  or  agreement  of  his  ancestor  into  execu- 
tion, it  will  then  become  binding  on  him;  and  he  will 
be  compelled,  in  equity,  to  perform  it. 

26.  Francis  Ross  having  issue  James  his  legitimate 
son,  and  John  a  bastard,  devised  lands  to  John  in  tail. 
James  having  copyhold  lands  by  descent,  James  and 
John  agreed  to  exchange  their  estates.  The  agree- 
ment being  executed,  James  obtained  a  decree  against 
John  to  levy  a  fine  of  his  estate  tail,  and  by  that  means 
to  settle  it  on  James.  John  died  in  contempt  for  not 
obeying  the  decree :  his  issue  entered  on  the  copyiiold 
estate,  and  continued  in  the  enjoyment  of  it ;  in  conse- 
quence of  which  a  bill  was  filed  against  him  by  James, 
to  perform  the  agreement  made  by  his  father. 
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It  was  said  by  the  courts  t^at  if  a  tenatit  in  tail  agrees 
to  convey^  he  is  bound  by  that  agreement :  if  he  dies 
without  performing  it^  his  issue  is  not  bound  to  perform 
it.  But  if  the  issue  accepts  of  the  agreement^  and 
enters^  as  in  this  case^  on  the  lands^  it  then  becomes 
ids  own  agreement^  and  will  bind  him.  So  decreed 
against  the  defendant. 

27.  The  issue  in  tail  is  not  subject  to  any  of  the  ^TdS^^'^ 
^ebts'or  incumbrances  of  his  ancestor.     Therefore  if  a 

tenant  in  tail  acknowledges  a  statute  or  recognizance^  Rr^^^'Tr 
upon  which  the  land  entailed  is  extended^  the  issue  in  '^^  ^^- 
tail  may  enter^  upon  the  death  of  the  ancestor^  and  oust 
the  creditor. 

28.  Estates   tail  were  not  originally  liable^  in  the  E^taown 
hands  of  the  issue^  to  the  payment  of  debts  due  by.  the 

ancestor  to  the  crown.  But  it  is  enacted  by  the  statute 
33  Hen.  YIII.  c.  39.  s.  75,  That  all  manors,  lands, 
tenements^  and  hereditaments  which  shall  come  or  be 
in  the  possession  of  any  person  or  persons  to  whom  the 
same  shall  descend,  r^evert,  or  remain  in  fee  simple,  or 
in  fee  tail  general  or  special,  by,  from,  or  after  the 
death  of  any  of  his  or  their  ancestors,  whose  heir  he  is ; 
which  said  ancestor  or  ancestors  was  or  shall  be  in- 
debted to  the  king,  or  to  any  person  or  persons  to  his 
use,  by  judgment,  recognizance,  obligation,  or  any 
other  specialty,  -the  debt  whereof  shall  not  be  paid ;  then 
and  in  such  <:ase  the  same  manors,  &c.  shall  be  and 
stand  charged  and  chargeable  to  and  for  the  payment 
of  the  said  debt. 

29.  Upon  the  construction  of  this  act,  it  was  resolved  ^^2^5^.21. 
by  the  barons  of  the  Exchequer  in  41  EUiz.  on  confer- 
ence had  with  Popham,  Ch.  J.  and  divers  other  justices, 

I-  That  before  this  statute,  if  tenant  in  taU  became 
indebted  to  the  king  by  judgment,  recognizance,  obli- 
gi^on,  or  otherwise,  and  died,  the  king  should  not 
extend  the  land  in  the  seisin  of  the  issue  in  tail ;  for  the 
lung  was  bound  by  the  statute  De  Donis;  as  it  was  ad;-  ^«^>  e.  i. 
judged  in  Lord  Berkeley's  case.    3.  That  if  the  tenant  ^ 
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Tit  1. 1.  $7.     in  tail  becomes  indebted  to  the  king^  by  the  receipt  of 

the  king's  money^  or  otherwise^  unless  it  be  by  judg- 
pient^  recognizance^  obligation^  or  other  specialty,  and 
dies ;  the  land  in  the  seisin  of  the  issue  in  tail  shdl  not 
be  extended  for  such  debt  of  the  king's.  For  this  sta- 
tute extends  only  to  the  said  four  cases ;  and  all  otker 
debts  remain  al  common  law.  S.  That  if  tenant  in  (aii 
becomes  indebted  to  the  king  by  one  of  the  four  ways 
'  above  mentioned  in  the  said  aet^  and  dies ;  and^  before 
any  process  or  extent^  the  issue  in  tail^  handfidcy  aMens 
the  knd,  it  shall  not  be  extended  by  force  of  the  said 
act.  For^  as  it  appears  by  the  words  thereof^  it  makes 
the  land^  in  the  possession  or  seisin  of  the  heir  in  tail 
only^  Kable  against  the  issue  in  tail^  and  not  the  alienee. 
For  the  makers  of  the  act  had  reason  to  favour  the  pur- 
chaser^ ftrmer^  &e.  of  the  heir  in  tail^  more  tiian  this 
heir  himself;  because  they  are  strangers  to  the  debts  of 
the  tenant  in  tail^  and  came  to  (he  land  bond  fide^  oh 
good  consideration.  4.  That  a  debt  originally  due  (<> 
a  subject^  to  which  the  king  becomes  entitled  by  at- 
tainder^ forfeiture^  gift  of  the  party^  or  any  other  coDa- 
teral  way^  was  not  vrithin  the  statute ;  which  only  ex- 
tended to  debts  originally  due  to  the  king^  by  judgment^ 
recognizance^  obligation^  or  other  specicdty. 

30.  Where  a  person  takes  an  estate  tail  by  gift  from 

his  ancestor^  on  good  consideration^  sueh  estate-  is  not 

liable  to  a  debt  of  the  ancestor^  contreicted  after  the  gift 

was  made. 

Foakcw'scm       ^^'  P^skcw  being  seised  in  fee  of  the  manor  of  S.ia 

^  Uo9t  9tt.      consideration  of  his  son's  marriege^  covenanted  to  levy 

a  fine  of  the  said'  manor  to  the  ^se  of*  himself  and  bis 
wife  for  their  Kves^  remainder  to  the  use  ef  his  son  mi 
his  vnfe^  and  the  heirs  of  theii^  bodite.  A  fine  was 
levied  accordingly.  Poskeim  afteis»rards  acknowledged 
a  recognizaitce  to  Queen  Eli^ial^etb/  and'  died  indebt^ 
to  the  crown.  The  manor  of  S.  >ifaa  extettdted  for  the 
queen'ts  tlebt. 
It  was  argued  by  Goke,  that-^te  mwiop^vas  n<* 
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ehargeable  by  the  stat  3S  Hen.  VIII.     For  the  object 
of  that  statute  was  to  make  lands .  entailed  liable  to  the 
kmg's  debts,  where  they' were  not  so  belbre,  against  the 
issue.    But  the  words    ^'  was  or  shall  be  indebted'' 
should  not  be  intended  after  the  gift  made.     That, 
"  shaU  be,"  was  to  be  intended  of  ftiture  debts,  after  the 
statute;  whereas,  at  the  time  of  the  settlement,  Foskew 
was  not  receiver  or  other  officer  to  the  queen.    Thafc 
this  was  not  within  the  statute ;  for  the  words  were,  by 
g;iftof  his  ancestors.    Here  the  son  had  not' the  manor 
by  gift  of  his  fttther,  but  rather  by  the  statute  of  uses  ; 
and  80  he  was  in  in  the  post^  not  in  the  per,  by  his 
ancestor :  for  the  fine  was  levied  to  divers  persons,  io 
the  uses  aforesaid.     Nor  was  the  gift  a  mere  gratuity, 
bnt  in  consideration  of  marriage ;  and  the  debt  accrued 
not  till  after  the  gift. 

He  admitted  that  if  there  had  been  any  fraud  in  the 
case,  or  any  purpose  in  Foskew,  when  he  made  the  con- 
feyance,  to  become  the  king's  debtor  or  officer,  it 
would  be  within  the  statute,  and  the  gift  had  bedn  a  - 
mere  gratuity.  Resolved  that  the  lands  should  be  dis-* 
charg^. 

3S.  One  Hawthorn  having  an  office  which  rendered  Coxbead's 
him  an  accountant  to  the*  crown,  became  indebted  to  126.' 
Queen  Elizabeth  by  obligation.  Two  years  after  he 
covenanted  with  one  Coxhead,  in  consideration  of  iiis 
wn's  marrying  his  daughter,  to  stand  seised  to*  the  use 
of  himself  for  life,  remainder  to  the  use  of  Goxhead  and 
his  daughter  in  tail/  Hdivthorn;  afterwards  accepted 
another  office  of  account,  by  reason  of  Which  he  became 
indebted  to  the  crown,  and  committed  suicide. 

The  crown  having  seised  his  lands,.  Coxhead  peti* 
tinned  that  they  might  be  discharged^,  to  which  it  was 
answered,  that  the  knds  were  subject  to  what  was  due 
to  the  crown  by  reason  of  the  first  office,  which 'he  had 
before  the>conveyance,  by  the  statute  13  Eliz. :  but  as 
to  the  office  wiiick  he  had  accepted  after  the  convey- 
ance, the  arrears  of  that  was  not  a  charge  upon  the 
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lands  conveyed.     Upon  Coxhead's  paying  the  arrears 
of  the  first  office^  he  had  an  amaveaa  manus. 
^y*make  ^      ^3.  In  confoTmity  to  the  principle  that  a  tenant  in 
leasefl.  tail  Can  only  alien  or  charge  his  estate  for  his  own  life, 

all  leases  made  by  tenants  in  tail  might  have  been 

avoided  after  their  death,  by  their  issue.     But  by  the 

statute  32  Hen.  8.  c.  28.  tenants  in  tail  are  enabled  to 

Tit.  32.  c.  5.      make  leases  for  three  lives  or  twenty-one  years,  which 

shall  bind  their  issue ;  though  not  the  persons  in  re- 
mainder, or  the  reversioner. 
^hXpT      34.  By  the  statute  21  Jac.  I.  c.  19.  s.  12.  the  cora- 
^^^  missioners  of  bankrupts  are  enabled  to   convey  any 

manors  or  hereditaments  whereof  any  bankrupt  is 
seisedj  of  an  estate  tail  in  possession,  reversion,  or 
remainder,  whereof  no  reversion  or  remainder  is  in 
the  king,  of  the  gift  or  provision  of  his  majesty.  It  is 
ftirther  provided  that  all  such  conveyances  shall  be 
good  against  the  said  bankrupts,  and  the  issue  of  their 
bodies,  and  against  all  persons  whatever,  whom  the  said 
bankrupts,  by  common  recovery  or  other  ways  or  means, 
might  cut  off  or  debar  from  any  remainder,  reversion, 
rent^  profit^  title,  or  possibility  in^  to^  or  out  of  the  said 
manors,  &c. 

35.  Where  a  bi^nkrupt  is  tenant  in  tail  in  possession, 

the  commissioners  of  bankrupts  are  enabled  by  this 

Fewness         stiLtuto  to  couvcy  the  fee  simple  of  the  lands.     Where 

Pyev.baubus,  he  is  tenant  in  tail  in  remainder,  expectant  on  some 

3Bro.R.595.    preceding  estate,   the  commissioners  only  acquire  a 

base  fee,  determinable  on  failure  of  issue  of  the  bank- 
rupt. For  the  statute  only  enables  the  commissioners 
to  make  such  a  title  as  the  bankrupt  himself  might  have 
•nt  36.  c.  2.  made.  Now,  as  the  bankrupt  himself  could  not,  with- 
out the  concurrence  of  the  person  in  possession,  by 
recovery  or  otherwise,  bar  the  remainder  or  reversion, 
Tit.  35.  €.9.     the  commissioners  cannot  do  it.     But  as  the  bankrupt 

might  have  levied  a  fine  of  the  estate,  which  would  have 
barred  his  own  issue,  therefore  the  commissioners  ac- 
quire a  base  fee 
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A.  beinff  tenant  for  Kfe,  with  remainder  to  B.  in  tail  i^^^'^.'^fy: 
male,  with  remainder  over^  and  A.  and  B.  being  part-  557. 
neiB  in  trade,  became  bankrupts.  It  was  held  that  a 
]mpin  and  sale  under  a  joint  commission  against  them 
ve^ed  in  the  assignees  the  life  estate  of  A.^  and  a  base 
fee  determinable  on  the  death  of  B.^  and  failure  of  heirs 
male  of  his  body . 

36.  We  have  seen  that  conditional  fees  were  liable  And  to  for- 
to  forfeiture  for  high  treason,  as  soon  as  the  donee  had  ^'j^^*''^^" 
issue.    When  the  statute  De  Donis  was  made,  it  was 
resolved  that  lands  entailed  were  not  forfeited  for  trea-  1  inst-SM.b. 

1  1      1        i>i«        /•  •  •%       '  •*•     ■        Plowd.  237. 

son,  beyond  the  life  of  the  tenant  m  tail,  one  of  the'  viq.  Ab.  For- 
causes  of  this  statute  being  to  preserve  the  inheritance  ^^  '^' 
in  the  blood  of  those  to  whom  the  gift  was  made^  not- 
withstanding any  attainder.     But  this  exemption  from 
forfeiture  not  being  agreeable  to  the  rapacious  princi-* 
pies  of  Henry  VIII.  he  had  the  address  to  procure  a  26  Hen.  s. 
statute  whereby  it  is  enacted.  That  every  person  con-  ^'  ^^ 
Ticted  of  high  treason  '^  shall  lose  and  forfeit  all  such 
lands,  tenements,  and  hereditaments,  which  any  such 
offender  or  offenders  shall  have  of  any  estate  of  inhe- 
ntance,  in  use  or  possession,  by  any  right,  title,  or  means,' 
&c.  at  the  time  of  any  such  high  treason  Committed, 
or  any    time  after."      Saving    to    every  person  and 
persons,  their  heirs  and  successors  (other  than  the  of- 
fenders in  any  treason,  their  heirs  and  successors)   all 
such  rights,  titles,  &c.  which  they   shall  have  at  the 
day  of  the   committing  such  treasons,  or  at  any  time 
afore. 

37.  The  statute  26  Hen.  8.  does  not  extend  to  at-  ^    ,. .  ^ 

Dowtie  8  Case, 

tamders  by  parliament,  or  where  the  party  stood  mute.  3  Rep.  10.  b. 
But  by  the  statute  33  Hen.  8.  c.  20.  estates  tail  are  for- 
feited by  all  mannei*  of  attainders  of  treason.     And  the 
actual  possession  of  the  lands  is  also  transferred  and 
nested  in  the  crown  presently  by  the  attainder. 

38.  By  the  statute  34  &  35  Hen.  8.  c.  20.  estates  tail 
of  the  gift  of  the  crown  were  protected  from  forfeiture 
for  treason.     But  by  the  stat.  5  &  6  Ed.  6.  the  former 
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statute  is  repealed^  as  ta  estates  tail  of  th^  gift  of  the 
crown^  which  are  again  made  fofeitable  for  treason. 
1  Inst.  372.  li.       39.  Lord  Coke  has  stated  the.  effect  of  the  statutes  in 

Hawk  PC  '  • 

B.  2.  c.  49. '      the  following  words  : — ''  If  tenant  in  tail  in  possession^ 

or  that  hath  a  right  of  entry,  be  attainted  of  high  trea- 
son^ the  estate,  tail  is  barred^  and  the  land  is  forfeited  to 
sRep.2.b.  the  king.''  It  has^  however  been  determined^  that 
cro.  Car,  428.  y^Yittt  a  tenant  in  tail^  with  remainder  to  a  subject,  dis- 
continues his  estate  before  his  •  attainder,  his  issuer, 
having  only  a  right  of  action,  is  not  affected  by  it.  But 
where  the  immediate  reversion  is  in  the  crown,  the  te- 
nant in  tail  cannot  create  a  discontinuance ;  so  that  .a 
right  of  entry  remains  in  the  issue,  which  is  forfeited 
by  the  attainder. 

40.  By  the  attainder  for  high  treason  of  a  tenant  in 
tail  in  possession,  the  estate  tail  becomes  forfeited  to  the 
crown  during  the  life  of  the  tenant  in  tail  by  the  enacting 
part  of  this  statute ;  and,  in  consequence  of  the  ex- 
ception in  the  saying  clause,  it  also  remains  in  the 
crown  during  the  existence  of  the  heirs  of  the  body  of 
the  tenant  in  tail,  and  of  all  such  of  bis  collateral  heirs  as 
would  have  been  inheritable  to  the  estate  tail^  if  there 
had  been  no  attainder. 

41 .  But  neither  the  estates  in  remainder^  nor  the  re- 
version, are  forfeited  by  the  attainder  of  the  person 
having  the  preceding  estate'  tail :  therefore,  if  a  tenant 
in  tail,  with  a  remainder  over,  or  reversion  in  another 
perison,  is  attainted  of  high  treason,  the  crown  will 
thereby  only  ac'quire  a  base  fee^  as  long  as  there  are 
heirs  of  the  person  attainted  capable  of  inheriting  the 
estate  tail^  if  there  had  been  no  attainder ;  and  upon 
failure  of  such  heirs,  the  remainder-man  or  reversioner 
will  become  entitled,  as  being  within  the  words  of  the 
saving.  But  where  the  reversion  is  in  the  crown^  all 
will  be  forfeited. 

But  not  for  43.  The  statute  36  Hen.  8.  only  extends  to  cases  of 

iLLT392.b.   h%h  treason;  therefore  as  to  felonies,  the  statute De 

Bonis  still  remainji  in  force ;  so  that>.  by  attainder  of 
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felony,  estates  tail  are  only  forfeited  during  the  life  of 

the  tenant  in  tail ;  the  inheritance  being  by  the  latter 

statute  preserved  to  the  issue.     And  Lord  Coke  says,  if  /i345.  a. 

tenant  in  tail  of  lands  holden  of  the  king  be  attainted 

of  felony,  and  the  king,  after  office,  seiseth  the  same, 

the  estate  tail  is  in  abeyance. 

43.  Estates  tail  had  not  existed  a  long  time  before  Modes  of 
they  were  found  to  be  productive  of  all  those  inconve-  tS^"*  "^*** 
niences  which  must  ever  attend  property  that  is  unalien- 
able.   Thus  Lord  Coke  says—"  The  true  policy  of  the  6  itcjp  40.  u 
common  law  was  overturned  by  the  statute  De  Donis 
ConditiofuiKbus,  13  Ed.  1.,  which  established  a'  general 
perpetuity,  by  act  of  patiiament,  for  all  those  who  had 
or  would  have  it ;  by  force  whereof  all  the  possessions  in 
England^  in  eflTect,  were  entailed  accolxlingly ;  which  • 
was  the  occasion  and  cause  of  the  said  and  divers  other 
mischiefs :    and  the  same  wa«  attempted  and  endea- 
voured to  be  remedied  at  divers  parliaments  ;  and  divers 
bills  were  exhibited  accordingly,  (which  1  have  seen), 
but  they  were  always,  on  onfe  pretence  or  other,  re- 
jected.    BM  the  triith  was,  that  the  lords  and  commons 
knowing  that  their  estates  taU  were  not 'to  be  forfeited 
for  felony  or  treason,  as  their  estates  of  inheritance 
were,  before  the  said  act,  (and  chiefly  in  the  time  of 
Henry  III.  in  the  barons'  w^rs) ;  and  finding  that  they 
were  not  answerable  for  the  debts   or  incumbrances 
of  their  ancestors ;  nor  did  the  sales,  alienations,  or 
leases  of  their  ancestors  bind  them,  for  the  lands  which 
were  entailed  to  their  ancestors  ;  they  always  rejected 
such  bills.*' 

44.  It  appears  from  the  rolls  of  parliament,  that  in  Voi.  2.  p.  142 
17  Edw.  3.  the  commons  petitioned  the  king  that  the 
Statute  of  Westm.  2.  might  be  declared,  in  what  degree 
the  issue  in  tAil  might  alien  ;  to  which  his  majesty  an- 
swered, that  the  law  formerly  used  in  this  case  should 
continue. 

46.  The  impossibility  of  obtaining  a  legislative  repeal 
of  tbe  Statute  De  Donis  induced  the  judges  to '  ^opt 
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various  modes  of  evading  its  effects^  and  of  enabling 
tenants  in  tail  to  charg^e  or  alien  their  estates.  The 
first  of  these  was  founded  on  the  idea  of  a  recompence 
in  value ;  in  consequence  of  which  the  judges  held  that 
the  issue  in  tail  was  bound  by  the  warranty  of  his  an- 
cestor^ where  assets  of  equal  value  descended  to  him 
from  such  warranting  ancestor. 

46.  The  next  was,  that  a  feigned  recovery  should 
bar  the  issue  in  tail,  and  the  remainders  and  reversion ; 
a  doctrine  established  in  the  reign  of  Edward  IV.  The 
last  was  by  the  Legislature,  who  made  two  acts  of  par- 
liament in  the  reigns  of  Henry  VII.  and  Henry  VIII., 
by  which  a  fine  is  declared  to  be  a  bar  to  the  issue 
in  tail. 

47.  By  the  statute  34  &  35  Hen.  8.  c.  20.  estates  tail 
granted  by  the  crown  as  a  reward  for  services  are  pro- 
tected from  the  general  operation  of  fines  and  reco- 
veries, and  are  by  that  means  rendered  absolutely  un- 
alienable. 

48.  By  the  statute  42  6.  III.  c.  116.  s.  52.  tenants  in 
tail  are  enabled  to  convey  such  parts  of  their  estates  as 
shall  be  deemed  eligible  and  necessary  to  be  sold  for  the 
redemption  of  the  land  tax  charged  thereon,  by  deed 
indented  and  enrolled,  or  registered  in  the  manner  pre- 
scribed by  this  act,  in  which  it  is  declared  that  every 
such  deed  shall  be  as  effectual  as  if  the  tenant  in  tail 
had  levied  a  fine,  or  suffered  a  recovery  thereof. 

49.  It  has  been  stated  that  money,  agreed  or  directed 
to  be  laid  out  in  the  purchase  of  land,  is  considered  in 
equity  as  land.  In  cases  of  this  kind,  where  the  land 
was  directed  to  be  conveyed  to  a  person  in  tail,  it  was  a 
settled  rule  in  Chancery,  that  wherever  a  fine,  which 
may  be  levied  at  any  time,  would  have  rendered  the 
party  absolute  owner  of  the  land,  he  was  entitled  to  re- 
ceive the  money  immediately.  If  a.  recovery,  which 
can  only  be  suffered  in  term  time,  was  necessary,  there 
the  Court  of  Chancery  would  direct  the  money  to  be 
actually  laid  out  in  the  purchase  of  land ;.  in  order,  to 
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give  the  persons  in  remainder  their  chance  of  the  first 
tenant  in  tail's  dying  before  he  could  suffer  a  recovery 

50.  By  the  statute  39  &  40  Geo.  3.  c.  56.  reciting^ 
the  practice  of  courts  of  equity^  as  stated  in  the  pre- 
ceding section^  it  is  enacted^  That  courts  of  equity^  on 
petition  of  the  first  tenant  in  tail^  and  of  the  party 
having  any  prior  estate^  being  adults^  or  of  femes  co- 
vert, being  separately  examined^  may  order  such  money 
to  be  paid  to  them^  or  applied  as  they  shall  appoint. 

51.  Upon  a  petition  under  this  act^  by  a  tenant  for  Lowton  v. 
life,  and  the  first  of  several  tenants  in  tail  in  remainder^  5^!^'i2.  i^ 
Lord  Rosslyn  said,  that  having  consulted  Lord  Kenyon^ 

Lord  Eldon^  and  the  Master  of  the  Rolls,  as  to  the 
manner  in  which  the  act  should  be  executed,  they  had 
agreed  that  it  would  be  proper  not  to  order  the  money 
to  be  paid  out  of  courts  till  such  time  as  the  tenant  in 
taU  might  actually  have  suffered  a  recovery  of  the  land. 
The  court  made  the  order  :  but  directed  that  it  should 
have  no  effect,  unless  the  tenant  in  tail  should  be  living 
on  the  second  day  of  the  next  term. 
It  is  also  now  settled,  that  in  cases  of  this  kind  there  SX*^yj5»576. 

.8  Vctt  60S* 

mast  be  a  reference  to  the  master  to  enquire  whether 
the  partfes  had  in  any  manner  incumbered  their  in- 
terests in  the  money. 
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Section  I. 

DescripUon  of.  AN  estate  for  life  is  a  freehold  interest  in  lands^  the 

duration  of  which  is  confined  to  the  life  or  lives  of  some 
particular  person  or  persons ;  or  to  the  happening*  or 
not  happening  of  some  uncertain  event.  It  is  in  most 
.respects  similat  to  the  ususjhicttis  of  the  civil  law^ 
which  is  thus  defined  in  Justinian's  Institutes : — Usus 
fhictus  est  jus  alienis  rebus  utendifruendi,  stdvd  rerum 
substantia.    For  the  tenant  for  life  has  a  right  to  the 
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possesnon^  and  annual  produce  of  the  land^  during^  the 
coBtimiance  of  his  estate ;  without  having  the  pro- 
prietaSy  that  is^  the  absolute  property  and  inheritance  of 
the  hnd  itself,  which  is  vested  in  some  other  person. 

2.  Estates  for  Hfe  are  of  two  sorts :  either  expressly  How  mated, 
created  by  deed^  or  some*  other  legal  assurance  ;  or  de- 

nmg  Qim  existence  from  the  operation  of  some  prin- 
d|deoflaw. 

3.  The  first  of  these^  which  forms  the  subject  of  the 
present  Title,  arises  where  lands  are  conveyed  to  a  man 
for  the  terms  of  his  own  life,  or  that  of  any  other  per- 
son, or  for  more  lives  than  one ;  in  all  which  cases  he 
is  called  tenant  for  life,  except  where  he  holds  for  the 
life  of  anodier^  when  be  is  called  tenant  pour  auter  vie. 
And  where  a  person,  having,  an.  estate  for  his  or  her  own 
ife,  either  by  express  Ifariitation,  or  by  the  operation  of 
some  prittciple  df  law,  grants  it  oyer,  the  grantee  be* 
comes  tenant  pour,  outer  niie. 

4.%  )f  huid&Bre  cCMnveyed  to.  a  person  for  his  OMm  life,  i  ^m*»  ^**  ^* 
asd  that.o£  A.  and  B.,  tibe  grantecihas  an' estate  of  free- 
hold, determinable  on  his  own  death  and  the  deaths  of 
A.  aad.B. ;  nor  can  there  be  any  mergfer  of  ttie  free- 
hold, duriDg  the  liv^s  of  A.  and  B/into  tlie  estate  which 
the  lessee  has  for  his  own  life ;  becauise,  though  an  estate 
for  a  man's  own  life  is  greater  than  an  estate  for  the  life 
of  any  other  person,  yet  here  the  lessee  has  not  two  dis- 
tinct estates  in  him,  but  only  one  freehold,  circumscribed 
with  that  limitation  as  the  measure  of  its  continuance. 

5.  Bv  the  statute  13  Cha.  2.  c.  6.  s.  2.  it  is  enacted,  Hoiman  v. 
that  if  the  persons  for  whose  lives  estates  are  granted  Cartb.  246. 
shall  go  abroad,  and  no  sufficient- proof  be  made  that  they  6  Ann.c.  is. 
are  aBve ;  in  any  action  commenced  for  the  recovery  of  ^  ^^^  ^•^^^' 
the  lands  by  the  lessors  or  reversioners,  the  judge  shall 

direct  the  jury  .to  give  their  verdkt  as  if  the  persons  so 
remaining  abroad  were  dead.  And  it  has  been  held 
that  a  remainder^man  is  within  this  statute. ' 

6.  The  estates  for  .life  fldentioned  in  the  preceding 
sectioM  will  \generalLy.enduj!e  as  Jong  as  the  life  or 
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Kves  for  which  they  are  granted.  But  there  are  some 
estates  for  life  which  may  determine  upon  future  con- 
tingencies^ before  the  death  of  the  person  to  whom  they 
are  granted. 

7.  Thus  if  an  estate  be  given  to  a  woman,  dum  sola 
fuerit,  or  durante  mduitatCy  or  to  a  man  and  a  woman 

during  coverture,  or  as  long  as  the  grantee  shall  dwell 
in  a  particular  house :  in  all  these  cases  tl^e  grantees 
have  estates  for  life,  determinable  upon  the  happening 
of  these  events. 

8.  If  a  manor,  generally  worth  lOZ.  a  year,  be  granted 
to  a  person  till  he  has  received  out  of  it  1002.  ;  this 
will  give  him  an  estate  for  life ;  for  as  the  profits  are 
uncertain,  and  may  rise  and  fell,  no  precise  time  can 
be  fixed  for  the  determination  of  the  estate. 

9.  Tenants  for  life  hold  of  the  grantors  by  fealty,  and 
such  other  reservations  as  are  contained  in  the  deed  by 
which  the  estate  is  created.  Where  there  is  no  reserva- 
tion, they  hold  by  fealty  only  ;  this  estate  not  being  com- 
prehended within  the  provisions  of  the  statute  Quia 
Emptores. 

10.  An  estate  for  life  is  not  capable  of  being  en- 
tailed under  the  statute  De  Bonis ;  for  all  estates  tail 
must  be  estates  of  inheritance.  Therefore,  where  an 
estate  for  life  or  lives  is  limited  to  a  person  and  the 
heirs  of  his  body,  the  latter  words  only  operate  as  a 
description  of  the  persons  who  shall  take  as  special  oc- 
cupants during  the  life  or  lives  for  which  the  estate  is 
held ;  and  the  grantee  takes  the  absolute  property, 
which  he  may  dispose  of  by  deed. 

1 1 .  Mr.  Yates  being  entitled  to  lands  under  a  lease 
for  three  lives,  from  the  bishop  of  Winchester,  con- 
veyed the  same,  in  consideration  of  marriage,  to  trustees 
and  their  heirs,  during  the  said  lives,  in  trust  for  the 
intended  husband.  Sir  Francis  Mannock  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail.  By  a  siibse- 
t)uent  settlement  the  estate  was  limited  to  Sir  W. 
Mannock  for  life,  remainder  to  his  first  and  other  sons 
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in  tail  male,  with  remainders  over.  By  indenture  re- 
citing  the  last  settlement,  and  that  Sir  W.  M.  was  seised 
of  the  said  leasehold  premises  of  and  in  an  estate  of 
descendible  freehold,  >  he  covenanted  to  levy  a  fine  sur 
concessit  of  the  said  premises,  to  the  use  of  Sir  W.  M., 
his  heirs  and  assigns.  A  fine  was  levied  accordingly  ; 
and  Sir  W.  M.  surrendered  the  old  lease,  and  took 
a  new  one,  which  he  devised  to  trustees  in  trust  to  sell. 
A  contract  for  sale  having  been  entered  into,  the  bill 
was  filed  for  a  specific  performance. 

Lord  Henley — "  This  is  a  descendible  freehold,  not 
intailable  vnthin  the  statute  De  Donis,  and  therefore 
no  common  recovery  could  be  sufiered  of  it :  but  the 
person  who  would  have  been  tenant  in  tail,  had  it  been 
an  inheritance,  is  entitled  to  the  absolute  ownership.  It 
is  like  the  case  at  common  law  of  a  conditional  fee, 
which  became  absolute  by  the  party's  having  issue." 
It  was  decreed  that  the  contract  should  be  carried  into 
execution. 

12.  R.  Blak^  devised  a  lease  for  three  lives  to  trustees,  Biake  v.Biake» 
in  trust  for  his  son  R.  Blake,  and  the  heirs  male  of  his  lo. 
body ;  and  in  case  he  should  die  without  issue,  then  for 
the  plaintiff,  his  other  son,  in  like  manner.  R.  Blake 
the  80Q  surrendered  the  old  lease,  and  took  a  new  one 
for  three  lives,  to  him  and  his  heirs.  R.  Blake  the  son 
died  without  issue,  having  by  his  will  disposed  of  the 
lease.  A  bill  was  filed  by  his  second  son  to  have  the 
benefit  of  the  new  lease  ;  insisting  that  the  surrender 
of  the  old  lease,  and  the  taking  of  the  new  one,  were 
not  sufficient  to  bar  the  limitation  to  the  second  son :  and 
that  those  claiming  under  R.  Blake  the  son  ought  to  be 
declared  trustees  of  the  new  lease,  for  the  plaintiff. 

The  Court  of  Exchequer  was  of  opinion  that  R. 
Blake  the  son  being  tenant  in  tail,  {a)  a  court  of  equity 
could  not  have  called  upon  him.  to  have  declared  such  a  L9^>''^^ 

^  ,        266. 

trust  in  his  lifetime ;  that  there  was  no  stronger  equity  Cooper'a  Rep. 
against  his  representatives ;  and  dismissed  the  biU. 

(a)iThi8  most  be  a  mistake  \  he  was^uofi  tenant  in  tail. 
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Doe«.LiixUHi,      IS.  This  doetrine  was  fallv  confirmed  by  Lord  Ken- 

6  Term  R.  291 

'  yon/  who  also  inclined  to  the  opinion  that  a  person  hav- 
ing an  estate  6f  this  kind  nright  dispose  of  it  by  mM. 
Campbell  v.      But  Lofd  Redesdale  has  said  he  could  find  no  decbion 
aDd^.  volL  that  at  aU  warranted  Lord  K/s  dictum.    That  he  found 
^^'  from  his  note  of  the  case  of  Blake  v.  Blake^  that  though 

the  e^te  was  devised^  the  argument  did  not  turn  on 

the  will^  nobody  conceiving  that  the  estate  would  pass 

2Eden'iR.      by  it,  if  the  quasi  estate  tail  subsisted  at  the  d^ath  of 

the  testator. 
Subject  to  14.  An  -estate  for  life  is  subject  to  ineiige  in  the  in- 

TinSTmb.    hmtance ;  therefore,  whenever  the  tenant  for  life  ac- 
quires the  tibsoliite  property  or  inheritance  of  the  lands, 
kirestat^  becdmes  nlerged  or  drowned  ia  the  fee  simple. 
Dyer  10.  b.  15.  An  -e^tBite  pur  autcT  Vie  will  also  merge  in  an 

^'      '    estate  for  a  man's  own  life,  the  latter  being  the  more 
Takufcble.    Thus,  if  an  e8tltte<  be  limited  to  a  person  for 
the  life  of  andth^,  retnalftder  to'himbdf  for  his  own 
life,  the  first  estate  is  merged. 
Teaants  for         ifi,  -Everv^  temmt  for  life'  is-  entitled  to  estovers  :  that 

Hfe  eatiUed  to  ,  ,_         -^  .  i        .  .   ,    ,  , 

estovers.         IS,  to  a.ttOwanee  of'  necessary  wood,  which  he  may  take 

upoft  the  land,»  withovit'ariy  assignment^  unless  restrained 

1  Inst.  41.  b.     by  special  covenants  ;  for  modus  et  conventio  vmcunt 

legem:  but  affirsdative  covenants  do  not  restrain. 

Gloss.  17.  Spelman  says  the  word  estovers^  estoverium,  is 

derived-  from  the  French  word  estoffe,  material ;  it  is 
used  in  this  sense  in  the  statute  Westm.  2.  c.  25.  which 

13  Rcpf  68^  giv^s  an  assise  of  novel  disseisin  c^e  estaveriis  hosei.  It 
is  called  botes  in  the  Saxon  language;  and  is  divided 
into  tlwree^orts;  house  bote,  which  is  twofold  estoverium 
ardendi  et  adificandi;  plough  bote,  cstoterium  arandi; 
and,  lastly,  hay  bote,  estoverium  claudendi. 

2T  l?i^-  18.  It  YfBs  resolved  in  28  Hen.  8.  that  where  a  lessor 

Mod.  I/O, 

covenanted  with  a  lessee  that  he  should  have  thorns  for 
hedges,  by  the  assignment  of  the  lessor^s  foailifi*;  the 
.  lessee  might  dut  thorns  'withotit  assignment,  for  what 
the  law  gives « by  implication  in  the  lease,  that  he  may 
take  without  assignmeat;  otherwise  where  the  lessee 
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covenanta  negatively^  that  he  will. not  tdkei without  as*^ 
sigament. 

19.  Tenants  for  life  may  cut  down  timber  trees^  at  iin8t.53.b. 
seasonable  times^  for  the  reparation  of  houses  or  fences :  vtnl'Ab.  Waste 
but  a  tenant  for  life  cannot  cut  down  tiinber  to  build  ^' 

new  houses^  or  to  repair  those  that  he  hin»elf  has  im- 
properly suffered  to  faU  into  decay.  And  where  he  cuts 
down  more  timber  than  is  necessary^  it  is  waste,  though 
he  assert  that  he  cut  it  down  to  employ  it  in  future  re- 
parations, 

20.  In  an  action  of  waste,  for  cutting  down  three  Gorgesv.  stan- 
hundred  oaks,  the  defendant,  as  to  two  hundred  of  593/  ^' 
them,  pleaded  that  the  houses  let  to  him  were  ruinous^ 

&c.  and  that  he  cut  them  down  to  repair  those  houses ; 
as  to  the  residue,  that  he  cut  them  down,  and  kept 
them  to  be  used  in  reparations,  tempore  opportuiMy  &c. 
The  plaintiff  demurred  in  law :  but  the  Court  held  it 
no  plea ;  for  if  it  should,  every  farmer  might  cut  down 
all  the  trees  growing  on  the  land,  when  there  was  not 
any  neces^ty  of  reparations.  As  to  : waste  by  tenants 
for  life,  it  will  be  treated  of  in  the  next  Chapter. 

21.  Where  a  tenant  for  life  dies  before  harvest  time;  Andtoembie- 

^   menu. 

his  executors  will  be  entitled  to  the  crops  then  growing 
on  the  lands,  as  a.return.for  the  labour  and  expense  of 
tilling  and  sowing  the  ground ;  which  the  law  calls  em-" 
Uements. 

23.  This  rule  extends  to  every  case,  in  which  the 
estate  for.  life  detenyiini^s  by  the  act  of  GQd>  or  the  'act  - 
of  the  law  :  but  not  where  it  ia  determined  by  the^act 
of  the  teaant  Thus,  if  a  woman  who  hold*' lands,  oiand's  case, 
iwanU^  mduitatey  which  1  is  an  estate  forfife^  sows  themy 
and  afterwards  knarries^  she  will  not  be  entitled4o  em^ 
blementsu  because  her  e^tcite  determined  by  her  own 
act  ' 

23.  If  an  estate  be  made  to  a  husband  and  wife  dur*  idem, 
ing  coverture^  and  the  husband  sows  the  lajuls,.and -af- 
terwards they  , are  divorced  .catAs^ /ir^c0M^acfiiSi  the 
hu8band;]mQ>ibe  entitled  to  emblements..  J'ocaltfaoiigh   ^ 
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the  rait  is  the  act  of  the  party^  yet  the  sentence  which 
dissolves  the  marriage  is  the  judgment  of  the  law ;  et 
judtcinm  redditur  in  itwitum. 
Hob.  132.  24.  if^  however^  a  person  seised  in  fee  of  land  sows 

it  with  grain^  and  after  grants  it  to  one  for  life^  re- 
mainder over  to  another^  and  the  first  grantee  dies 
before  severance^  the  person  in  remainder  shall  have 
the  corn^  and  not  the  executors  of  the  first  grantee  ; 
for  the  reason  of  industry  and  charge  is  wanting. 
1  Inst  55.  b.  25.  The  word  emblements  only  extends   to  such 

vegetables  as  yield  an  annual  profit ;  so  that  if  a  per- 
son who  is  tenant  for  life  plants  fruit  trees^  or  oaks, 
ashes^  or  elms^  &c.  or  sows  the  ground  with  acorns,  his 
Latham V.  At-    exocutors  wiU  uot  be  entitled  to  them.     But  if  a  tenant 
515. '  'for  life  dies  in  August,  before  severance  of  hops,  his 

executors  shall  have  them,  though  growing  on  ancient 
roots. 

This  determination  was  probably  on  account  of  the 
great  expense  of  cultivating  the  ancient  roots. 
May  pray  in        26.  lu  all  real  actious,  a  tenant  for  life  may  pray  in 
Booth's  Real    aid,  or  Call  for  the  assistance  of  the  person  entitled  to 

the  inheritance,  to  defend  his  title ;  because  the  tenant 
for  life  is  not  generally  supposed  to  have  in  his  custody 
the  evidences  necessary  to  establish  the  right  to  the  in- 
heritance. 
Not  bound  to        27.  A  tenant  for  life  is  not  subject  to  the  payment  of 
S^ces.         any  principal  sums  charged  on  the  inheritance  :  there- 
1  Bro.  R.  208.  fore  whcro  he  pays  off  an  incumbrance  of  this  kind,  he 
ivei.jim.233.  bocomes  a  creditor  on  the  estate  for  the  sum  so  paid; 
for  otherwise  he  must  be  supposed  to  have  paid  it  for 
the  benefit  of  the  persons  entitled  to  the  inheritance : 
but  if  a  tenant  for  life  does  any  act  which  shews  an  in- 
tention of  paying  off  the  charge  for  the  benefit  of  the 
inheritance^  he  will  not  in  that  case  be  deemed  a  cre- 
ditor. 
SwJnSe i^^      28.  Tenants  for  life  are,  however,  bound  to  keep 
terett.  dowu  the  interest  of  all  incumbrances  affecting  the  in- 

^2^o!fi.  beritance:    And  it  has  been  lately  determined  that  the 

128.' 
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feritsand  profits  of  an  estate  for  life  must  be  applied^  HuT[c«%Vcs. 
not  only  in  payment  of  all  interest  due  during  the  pos-  ^9. 
session  of  the  tenant  for  life^  but  also  of  all  interest  due 
before  the  commencement  of  that  estate. 

29.  Although   every  person   having  a  freehold  in-  when  they 
terest  has  a  right  to  the  custody  of  the  title  deeds ;  ™til  de^  ^ 
yet  Lord  Hardwicke  has  said^  it  was  the  common  prac* 

tice  for  the  Court  of  Chancerv  to  direct  the  title  deeds  2p.wmB.477. 

•  •      1  Atk.  431 

to  be  taken  from  the  tenant  for  life^  and  deposited  in 
Court,  for  the  security  of  the  persons  entitled  to  the  in- 
heritance. 

30.  In  a  case  where  the  title  deeds  of  an  estate  had  wcbb  «.  Lord 

LymiDgton, 

been  sent  to  a  master  in  chancery  for  the  purpose  of  1  Eden.  s. 
shewing  the  title  to  a  part  directed  to  be  sold^  and  the 
tenant  for  life^  after  the  sale^  had  obtained  an  order 
that  they  should  be  delivered  to  him  ;  the  persons  en- 
titled to  the  inheritance  moved  the  Court  of  Chancery 
to  discbarge  that  order.  Lord  Henley  refused  the  mo- 
lion,  observing  it  was  his  opinion  that  the  tenant  for 
life  should  have  the  deeds ;  except  when  brought  into 
Courts  under  an  order  for  safe  custody. 

31.  It  is  however  laid  down  in  a  modem  case,  that  Hicks r.Hiciu, 
although  when  title  deeds  are  in  the  hands  of  the  te^ 

nant  for  Jife^  the  Court  of  Chancery  will  not  take  them 

from  him ;  yet  when  they  are  in  other  hands^  the  Court 

win  not  order  them  to  be  delivered  to  him.     In  a  sub-  Fordv.Peeriii^, 

sequent  case  it  was  said  that  when  the  tenant  for  life  ^  ^^  ^""*  ^^' 

was  satbfied,  and  did  not  care  about  the  deeds^  but  the 

refflainderman  was  not  satisfied^  the  Court  would  take 

care  of  them.  and.  not  leave  them  in  the  hands  of  a 

third  person.     And  in.  a  late  case  Lord  Eldon  directed 

the  title  deeds  of  an  estate  to  be  delivered  out  of  Courts 

apoa  the  application  of  trustees  and  tenant  for  life^  on 

the  authority  of  Lord  Henley.  ^nte,  s.  30, 

32.  Every  tenant  for  life  has  a  right  to  the  full  use  May  alien  their 
and  enjoyment  of  the  land,  and  of  all  its  annual  profits,  ^***^ 
duriqg  the  continuance  of  his  estate.     He  has  also  the 

power  of  alienating  his  whole  estate  and  interest,  or  of 
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creating  out  of  it  any  estate  less  thcyi  his  own,  unless 
he  is  restrained  by  condition.  But  if  a  tenant  for  life 
attempts  to  create  a  greater  estate  than  his  own,  it  must 
necessarily  be  void,  upon  the  principle  that  nemo  dot 
quod  rum  habet.  If,,  however,  the  person  entitled  to  the 
inheritance  is  a  party  to  the  deed,  there  the  tenant  for 
life  may  join  with  him  in  conveying  away  the  entire 
inheritance. 

S3.  Estates  for  life  are  still,  in  some  respects,  con* 
sidered  as  strict  feuds,  being  forfeitable  for  many  of  the 
causes  for  which  feuds  were  formerly  forfeited.  Thus 
where  a  tenant  for  life  takes  upon  him  to  convey  a 
greater  estate  or  interest  than  that  which  he  hag, 
whereby  the  e$tate  in  remainder  or  the  reversion  is 
divested,  such  conveyance  will  operate  as  a  forfeiture 
of  his  estate  for  life;  because  it  is  a  renunciation  of  the 
feudal  connection  between  him  and  his  lord  ;  and  the 
person  in  remainder  or  the  reversioner  may  entdr  for 
the  forfeiture. 

34.  Alienations  of  this  kind  may  be  either  by  deed  or 
by  matter  of  record.  By  deed,  as  if  a  tenant  for  life 
makes  a  feoffment  in  fee  to  a  stranger,  it  is  a  forfeiture. 
So  if  there  be  tenant  for  life,  remainder  to  another  for 
life,  and  both  join  in  afeoffiiientin  fee  to  a  stranger,  it 
is  a  forfeiture  of  both  their  estates. 

35.  If  baron  and  feme,  tenants  for  Kfe,  make  a  feoff- 
ment^ this  is  a  forfeiture  during  the  toverture.     So 

*  where  the  baron  is  seised  in  right  of  his  wife,  and  the 
baron  and  feme  makd  a  feoffment,  it  is  the  same  where 
the  baron  alone  makes  a  feoffment.  But  in  all  theise 
cases  it  shall  not  be  any  forfeiture  against  the  vrife  after 
the  death  of  her  husband. 

36.  There  are>  however;  several*  ihodem^  modes  of 
assurance,  which  do  not  divest  th6  estates  in  remidtider 
or  the  reversion  i  aiidi  therefore^  have  >  not  the  ^ff(^  of 
creating  a*  forfeiture  of  afi  estate  fbr  life; ' 

37.  By  matter  ofi'ebord ;  a»  w^^r^  -a^teiiant^  tqftUk 
levies  a  fmey  ordufibrs'a  cointnon  recovei^y  such  as- 

2  i 
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surances  will  generally  operate  as  a  forfeiture  of  his 
estate ;  unless  the  person  in  remaindet*  or  reversion  is  a 
party  to  them. 

38.  Tenant  for  life  tnay  also  forfeit  his  estate  by  dis- 
chimingto  hold  of  his  lord^  or  by  affirming,  or  impliedly 
admittitig  the  reversion  to  be  in  a  stranger,  upon  the 
feudal  principle,  that  if  the  vassal  denied  the  tenure,  he  Di««crt.c.  i. 
forfeited  his  feud.     This  denial  may  be  when  the  vassal 
claims  the  reversion  himself,  or  accepts  a  gift  of  it  from 
a  stranger,  or  acknowledges  it  to  be  in  a  stranger ;  for 
in  all  these  cases  he  denies  that  he  holds  his  land  of 
the  lord.     But  as  by  the  feudal  law  the  vassal  was  to  be 
conyicted  of  this  denial ;  so  in  the  English  law  those  Bm.  Ab.  ^t. 
acts  which  plainly  amount  to  a  denial  must  be  done  in        '  ^'  * 
a  court  of  record,  to  make  them  a  forfeiture,  because 
such  act  of  denial  appearing  on  record,  is  equivalent 
to  a  conviction  upon  solemn  trial.     All  other  denials 
that  might  be  used  by  great  lords  for  trepanning  their 
tenants,  and  for  a  pretence  to  seize  their  estates,  were 
by  our  law  rejected ;  for  such  convictions  might  be  ob- 
tained without  any  just  cause ;  but  the  denial  of  this 
tenure  upon  record  could  never  be  counterfbited  or 
abused  to  any  injustice. 

39.  If,  tiierefore,  a  tenant  for  life  be  disseised,  and  i  inst  i&i.  b. 
bring  a  writ  of  right,  this  is  a  forfeiture  of  his  estate ; 

because  by  suing  that  writ  he  admits  the  rfeteriSion  in 
fee  to  be  in  himself,  and  by  consequence  dfenies  that  he 
holds  orver.  So  it  is,  if  in  a  writ  of  right  brought  against 
him,  he  joins  the  mise  on  the  mere  right;  for  by  taking 
opon  himself  the  privileges  of  tenant  in  fee  simple,  he 
^its  the  inheritance  to  be  in  himself,  which  is  a  de- 
nial of  the  terture. 

40.  If  a  strimgeif  brings  an  action  of  waste  agaiihst  a  252.  a. 
tenant  fot  Bfe,  and  he  pleads  Mil  waste  /ait  in  bar  to 

the  actiott,  iMs  is  a  forfeiture ;  because  by  this  pliea  he 
^itd  the  stranger  to^  h6  a  proper  person  to  punish 
^^aitt,  if  the*«  W  aWy. 
^,  li  t!te  dP^Matt^tit  fit   a   r^at  actidh    recovers 
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•  against  a  tenant  for  life^  by  de&ult^  or  nient  dedire,  or 
by  pleading  covenously  to  the  disherison  of  the  person 
in  reversion^  these  are  forfeitures  of  his  estate.    For 
the  tenant  for  life  is  entrusted  with  the  freehold^  and  is 
to  answer  strangers'  pracipes,  and  defend  his  own,  as 
well  as  the  reversioner's  interest :  but  when  he  gives 
way  to  the  demandant's  action^  he  admits  the  right 
of  the   reversion    to    be    in   him^    and    consequently 
denies  any  tenure  of  his  reversioner^  which  is  a  for- 
feiture. 
42.  Estates  for  life  are  also  forfeited  by  attainder  of 
p.CtoI.  1.      treason  or  felony.     Lord  Hale  says,  if  tenant  for  life 
^^'  be  attainted   of  treason,    the  king  hath  the  freehold 

during  the  life  of  the  party  attainted  ;  and  in  the  case 
2  iMt.  19.        ^f  felony,  the  profits  of  the  land  are  forfeited  during  the 

life  of  the  tenant  for  life. 
Genend  Occu-      43.  By  the  commou  law,  where  a  person  was  tenant 
'*"^'         •  pour  auter  vie,  and  died  during  the  life  of  cestui  que  vie, 
.  2  comm!*^9.    '^^  pcrsou  who  first  entered  on  the  land  after  his  death 

might  lawfully  retain  the  possession  thereof,  as  long  as 
cestui  que  vie  lived  by  right  of  occupancy ;  because  it 
belonged  to  nobody.  But  where  the  king  had  the  re- 
version, no  right  of  occupancy  was  allowed.  For  if  the 
QBar7«.Bett^  king's  title  and  a  subject's  concur,  the  king's  shall 
o^BHdg.  484.   always  be  preferred  ;  against  the  crown,  therefore,  there 

could  be  no  prior  occupant. 

44.  There  can  be  no  occupancy  of  incorporeal  here- 
ditaments, such  as  advowsons,  rents,  &c.  of  which  no- 
tice will  be  taken  hereafter. 
ErtAtttfOM*         45.  The  right  of  general  occupancy  is  now  taken 
inezMuton.     away  by  the  statute  29  Cha.  2.  c.  3.  s.  12.  which  enacts, 

— '^  That  any  estate  pour  auter  vie  shall  be  devisable 
by  will,  &c.,  and  if  no  such  devise  thereof  be  made,  the 
same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it 
^hall  come  to  him  by  reason  of  a  special  occupancy^  as 
assets  by  descent,  as  in  case  of  lands  in  fee  simple. 
And  in  case  there  be  no  special  occupant  thereof,  it 
ahall  go  to  the  executors  or  administraton  of  the  party 
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that  had  the  estate  thereof  by  virtue  of  the  grants  and 
shall  be  assets  in  their  hands/' 

46.  By  the  statute  14  Geo.  3.  c.  20.  s.  9.  reciting  the 
statute  29  Cha.  2.^  and  that  doubts  had  arisen^  where  no 
derige  had  been  made  of  such  estates^  to  whom  the 
surplus^  after  debts  paid^  should  belong ;  it  is  enacted, 
r-'^  That  such  estates  pour  auter  vie,  in  case  there  be 
no  special  occupant  thereof,  of  which  no  devise  shall 
have  been  made^  according  to  the  said  act^  or  so  much 
therepf  as  shall  not  have  been  so  devised/  shall  go,  be 
applied,  and  distributed,  in  the  same  manner  as  the  per- 
sonal estate  of  the  testator  or  intestate." 

47.  It  was  held  by  Lord  Eldon  in  a  modem  case,  Wpieyr. 
that  the  interest  m  an  estate  pour  auter  vie  to  a  man,  ;  Vei.425. 
his  executors,  administrators,  and  assigns,  beyond  the 

debts,  belongs  to  those  who  are  entitled  to  the  personal 
estate. 

48.  Where  an  estate  was  limited  to  a  man  and  his  Sp«ci«i  Occu- 
heirs,  or  the  heirs  of  his  body,  during  the  life  of  an- 
other person,  no  general  right  of  occupancy  could  arise ; 

for  the  heir  or  heirs  of  the  body  of  such  grantee  might, 
and  still  may  enter,  on  the  death  of  his  ancestor,  and 
hold  the  possession  as  special  occupant;  having  an 
exclusive  right,  by  the  terms  of  the  original  contract, 
to  occupy  the  lands,  during  the  residue  of  the  esti^te 
granted. 

49.  It  is  stated  in  Roll's  Abridgment,  from  a  case  in  nt.  OceapMit, 
Dyer,  that  if  a  man  leases  land  to  one  and  his  execu-  Dyer  328. 
tore  for  the  life  of  J.  S.,  and  cestui  que  vie  dies,  the  ^^'^^' 
executor  shall  be  special   occupants,  though  it  be  a 

frank  tenement.     In  the  next  paragraph  Roll  inserts  BnUerv.ciie- 

a  case  directly  contrary.     If  a  man  grants  a  rent  to 

aoother,  his    executors  and  assigns,  for  the  life  of 

J.  S.,  and  after  the  grantee  dies,  making  an  executor, 

the  executor  shall  not  be  a  special  occupant ;  because 

it  is  a  frank  tenement,  which  cannot  descend  to  the 

executor. 

50.  Lord  Hardwicke  is  reported  by  Atkins  to  have  voi.  3. 466. 
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cited  the  first  of  thew  cases,  and  to  have  tesented  to  tt. 
Lord  Redesdale  has  expressed  strong  doubts  as  to  this 
point ;  and  has  justly  observed  that  the  title  of  an  exe- 
ciitor  depends  on  his  taking  upon  himself  the  adminis- 
tration of  the  will ;  therefore  does  not  commence  m- 
gtanter,  but  by  his  subsequent  act.    As  to  an  adminis- 
trator, ex  necessitate  his  title  cannot  commence  instanter. 
It  should,  therefore,  seem  that  the  character  of  spe- 
cial occupant  cannot  properly  belong  to  either.    Thkt 
on  the  contrary  Lord  Chief  Baron  Comyn,  in   his 
Digest,  states  the  case  in  Dyer  as  having  decided  that 
the  executor  shall  not  have  the  land  as  special  occupant  ; 
for  an  occupant  has  the  freehold,  which  an  executor 
cannot  take ;  and  refers  to  the  second  case  stated  in 
Roll  as  an  authority  for  this  point.     That  case,  which 
was  long  subsequent  to  the  case  in  Dyer,  was  certainty 
in  conformity  to  the  opinion  of  Comyn  ;  and  according 
to  Salter  v.  Butler,  Moo.  664.  Cro.  Eliz.  90L  Yelv.  9. 
the   law  seemed  to  have  been   understood  by   Peer 
WilSams  as  so  settled,  though  he  did  not  appear  satis- 
fied with  it. 

dL  It  is,  however,  heW  by  some  that  an  executor  or 
administrstor  may  take  a  freehold  estate  as  special  oc- 
cupant, upon  the  authority  of  the  following  passage  in 
Bacon's  Abridgment,  supposed  to  have  been  written 
by  Lord  Chief  Baron  Gilbert :— "  If  a  lease  be  made 
of  hind  to  J.  S.,  his  execntors  and  ass%ns,  during  the 
Hfli  of  B.,  the  executors  of  J.  S.  shall  be  the  special  oc- 
cmpBMOH  if  he  die  in  the  life  of  B. ;  for  though  it  be  a 
fireshold,  which  in  due  course  of  law  would  not  go  to 
executors,  yet  they  may  be  designed,  by  the  particular 
MPOfd^  in  the  grant,  to  take  as  occupants  ;  and  such  de- 
signa^n  wffl  exchide  the  occupation  of  any  other 
penMMi ;  be«afi»e  the  paitres  themselves,  who  originaUy 
had  t])e  posMssion,  hav«  fiBed  it  up  by  this  appoint- 

ItlMlt.'* 

52.  In  a  modern  case  it  was  held  by  Lord  Kenyon 


Atkinson  v: 
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be  limited  to  a  man^  his  heirs^  executors^  administrators^ 
and  assigns  ;  it  descends  to  the  heir  as  a  special  occu- 
pant^ in  preference  to  the  executors. 

53.  Archbishops  and  bishops  were  formerly  consi-  Ecclesiastical 
dered  as  tenants  in  fee  simple  of  the  lands  which  they  ^  temmti 
held  in  right  of  their  churches.    As  to  rectors^  parsons^  UnsL%4.  a. 
and  vicars^  Lord  Coke  says,  that  for  the  benefit  of  the  Ltt^/wsf  ^' 
church,  and  of  their  successors,  they  were  in  some  cases  ^-^^  ^^'  ^• 
esteemed  in  law  to  have  a  fee  simple  qualified ;  but  to 
do  any  thing  to  the  prejudice  of  their  successors,  in 
many  cases  the  law  adjudged  them  to  have  in  effect  but 
an  estate  for  life.     Since  the  several  statutes  by  which  Tit32.c.2.&5. 
an  ecclesiastical  persons  and  corporations  are  restrained 
from  alienation,  except  by  leases  for  three  lives,  or 
twenty-one  years,   they  are  generally   considered  as 
quasi  tenants  for  life  only. 

&i.  In  consequence  of  this  principle,  it  is  enacted  by 
the  statute  28  Hen.  8.  c.  11.  s.  6.,  that  in  case  any  in- 
cumbent, before  his  death,  hath  caused  any  of  bis  glebe 
lands  to  be  manured  and  sown,  at  his  own  proper  costs 
and  charges,  with  any  com  or  grain,  that  then  all  the 
said  incumbents  may  make  and  declare  their  testaments 
of  all  the  profits  of  the  com  growing  upon  the  said 
glebe  lands  so  manured  and  sown. 
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ment  of  Waste. 
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Looms. 

Equity. 

21.  Permissive  Waste. 

66.  Is  annexed  to  the priviti/ 

25.  Of  the  Action  for  Waste. 

of  Estate. 

33.  Waste     restrained     in 

68.  Partial  Powers  to  do 

Equity. 

Waste. 

38.  The  Timber  belongs  to 

71.  Waste  by  Ecclesiastics^ 

80.  Accidents  by  Fire. 

• 

Secti 

ON   I. 

DiArait  kinds  ALTHOUGH  tenants  for  life  are  entitled  to  reasonable 
of  Waste.        estovers,  yet  they  are  prohibited  from  destroying  those 

things  which  are  not  included  in  the  temporary  profits 
of  the  land ;  because  that  would  tend  to  the  permanent 
and  lasting  loss  of  the  person  entitled  to  the  inheritance 
This  destruction  is  called  Waste;  and  is  either  voluntary^ 
which  is  a  crime  of  commission,  or  permissive,  which  is 
a  matter  of  omission  only.     Voluntary  vmste  chiefly 
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consists; — 1.  In  felling  timber  trees;  2.  In  pulling 
down  houses;  3.  Opening  mines  or  pits ;^ 4.  Changing 
the  course  of  husbandry  ;  5.  Destroying  heir  looms. 

2.  The  first  kind  of  waste  consists  in  fellinfi:  timber  FciUng  timber. 

^  1  InAt  53.  a. 

trees^  except  for  estovers^  because  they  are  not  deemed  n  Rep.  48.  b^ 

part  of  the  annual  produce  of  the  land^  but  belong  to 

the  owner  of  the  inheritance  ;  therefore  the  tenant  for 

life  has  only  a  qualified  property  in  them^  as  far  as  they 

afford  him  shade  and  shelter^  and  a  right  to  take  the 

mast  and  fruit. 

3.  In  the  case  of  leases  for  lives,  where  the  timber  J^e^Pi^LS* 

1  Seniid.  322* 

is  included,  if  the  lessor  fells  the  trees,  the  lessee  may  n*  5. 
maintain  an  action  of  trespass  against  him,  and  will  be 
entitled  to  recover  damages  adequate  to  the  loss  he 
sustains ;  because  the  lessee  has,  by  his  lease,  a  parti- 
cular interest  in  the  trees,  such  as  the  mast  and  fruit  of 
them,  and  shade  and  shelter  for  his  cattle ;  and  may 
lop  them,  if  they  be  not  thereby  injured.  But  the  pro- 
perty of  the  body  of  the  trees  remains  in  the  lessor,  as 
parcel  of  his  inheritance ;  who  may  punish  the  lessee 
in  an  action  of  waste,  if  he  fells  or  damages  any  of 
them.  So  that  both  the  lessor  and  lessee  have  an  in- 
terest in  the  trees ;  therefore  if  a  stranger  cuts  them 
down,  each  of  them  shall  have  an  action  against  him, 
to  recover  iJieir  respective  loss. 

4.  Where  the  trees  are  excepted  in  the  lease,  which  Fosters. 

is  usually  done,  the  lessee  has  no  interest  whatever  in  c?©?^.  w. 
them ;  and  the  lessor  may  have  an  action  of  trespass 
against  him,  if  he  either  fells  or  damages  them.     The  Heydonir. 
lessor  has  also  a  power,  as  incident  to  the  exception,  to  codb^irs. 
enter  upon  the  land,  in  order  to  fell  and  take  away  the  i*^"^**"! « 
trees;  though  this  power,  for  the  greater  caution,  is  ess.  ' 
often  expressly  reserved. 

5.  Timber  trees  are  those  which  serve  for  building, 
or  reparation  of  houses  ;  such  as  oak,  ash,  and  elm,  of 
the  age  of  twenty  years  and  upwards.     But  where  oak 

^d  ash  are  seasonable  wood,  and  have  been  usually  22  vin.  Ab. 
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cat  down  at  certain  periods,  it  was  formerly  held  that  ru^  Tit.  22. . 

i.  25. 
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H  wf^  not  wajBte  tQ  cut  theiq  dawn  fit  t)iat  time :  but  I 
c^p  i^wd  no  mode^  decii^Q^i  qq  tUw  point. 

6.  By  th^  custom  of  so^e  9aunt^ef  certfuq  tfees^ 
npt  usually  ^<msider^  fia  ti^b^^  arf  4eemf|0  to  be 
p\^9l\,  beii^  there  wse^  for  building. 

Cnmbniaiid's       ^bufl  it  w^s  held  iu  Sj  Jf^iue^  1.^  by  Ijpr4  Chancellor 

^***'  '  E^eameTe>  th^,  in  the  county  of  YorJc,  birch  trees 

were  timber^  because  they  werft  used  for  huQdiiig 
sh^ep-hpuses^  cottages^  and  such  mean  b^UdiRgs.  And 
all  the  Justices  at  Serjeants'  Inn  were  of  ppifdoiji  that 
in  the  couix^y  of  York  birch  trees  were  tiiqber^  and 
belonged  to,  the  inheritance ;  th^efore  they  could  not 
be  ta^en  by  the  tenant  for  life, 

2F.Wmt.  606.      7.  Lord  King  has  said^  that  it  was  th^e  custon^  of  the 

country  that  made  some  trees  timber^  which  generqilly 
were  not  so ;  as  horse-chesnuts  and  limes.  So  of  birch, 
beech^  ^nd  asp.  (a)  As  to  pollards^  notwithstanding 
what  wa,s  said  in  Plowden470.  that  these  w^e  not 
timb.^r^  and  that  tithes  were  to  be  paid  of  their  loppin^^ 
which  could  not  be  if  ppjUards  were  timbicr ;  y^^  if  the 
bodies  were  sounds  he  iixpUn^ed  to  thii>k  the^  tim,ber. 

Rex  V.  Mincbin  ScciiSj  if  i;iot  sound ;  thcY  beinir  in  such  eve  SjL  for 

Hampton,  ^u-         u    *   i?     i  ^  -o 

3  But.  1308,    nothing  but  fuel. 

1  Inst  53.  a.         8*  If  a  tenant  for  life  tops  timber  trees,  or  does  any 

Dyer  65.  a.      thing  elsc  which  causes  them  to  decay,  it  is  waste.     So 

if  he  suffers  the  young  germins  pr  shoots  to  be  de- 
stroyed, or  stubs  them  up. 

1  Inst.  53.  a.         d-  Lord  Coke  says  that  cutting  down  willow;s,  birch, 

beech,  asp,  maple^  or  the  like,  standing  in  the  defence 
and  safeguard  of  a  house,  is  waste ;  as  also  the  stub- 
bing up  a  quickset  fenc^  of  white  thorn,  or  suffering  it 
to  be  destroyed.  He  also,  states  that  cutting  de^d  wood 
is  not  waste ;  but  that  turning  of  trees  to,  coals  for  fad, 
when  there  is  sufficient  dead  wood,  is  was^. 

I0«  All  teuants  for  life  have  a  right  to  cut  dowa  cop^ 

(a)  Walnut  trees  were  formerly  held  not  to  be  timber :  Imt  Lord 
King  appears,  to  have  been  of  opinion  that  Aej  were  timber.  FtL 
T^\fef^}^,hipinfi9rj^t  m  posiliya  d^ciapoii  on  Hfis  poiat 
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pices  ^nd  underwoods^  Kt  8e$^M>nable  tin^es^  according 
to  tlie  custom  of  the  country ;  fQr  no  advantfigci  fan 
arise  to  a  tenant  for  life  froHi  woods  of  t)iis  klnd^  hut 
by  the  sale  of  thea^.  {t  vw  he  weaver  held>  in  a  n^pdem  ^]  i\eJ 
me^  that  a  tenant  for  life  hf^s  no  property  ip  the  und^r*  ^^^^'' 
wood  tiU  his  estnte  comes  into  pqss^^ion ;  ai^d  cannot 
have  an  account  of  whi^t  was  cut  wrongfully  by  il  pre- 
ceding tenant. 

1).  Waste  may  he  done  in  houses^  by  pulling  th^in  ruUbgdown 
down^  or  hy  suffering  them  to  be  uncovered ;  whereby  iiiitt53.«. 
the  timbers  become  rotten.    If^  how^ver^  a  hou^e  be 
uncovered  when  the  tenant  comes  in^  it  is  no  waste  to 
suffisr  it  to  fall  down :  but  it  would  be  wfiste  to  puU  it 
dQUfn^  unless  it  is  rebuilt. 

1%.  If  a  lessee  for  life  razes  a  kciuse/  and  builds  a  Bro.A^w«#« 
nev  one^  which  is  not  so  large  a»  the  £i>rjiner>  it.  is 
vaate.    But  where  an  old  house  fi?^  dow'n>  and  the 
teQsat  builds  a  new  one^  it  need  not  be  so  large  ^  the 
old  me. 

13.  If  glass  windows.>  though  put  in  hy  the.  tenant  iiDit.53.«. 
himself,  be  broken  or  carried  away,  it  is  waste.    So  it 

it  of  wainscot,  benches,  doors,  furnaces,  and  thdike, 
tonexed  or  fixed  to.  the  house,  either  by  the  reversioner 
or  the  tenant. 

14.  A  tenant  for  life  cannot  di^  for  gravel,  lime,  clay,  OpeniDg  pits 
brick  earth,  stone,  or  the  like,  unless  for  the  reparation  Mnst^.  k 
of  buildings,  or  manuring  of  the  land.    Nor  can  he  ^'^    , 
open  a  new  mine  :  but  he  may  dig  and  take  t^  profits  5  Rep.  12. 
of  mines  that  are  open. 

15.  Lord  King  has  said  that  a  tenant  for  life  of  cod  ckrering  «. 
miiM,  may  open  new  pits  or  shafts  for  working  the  2P^w^d$B. 
oU  vein  of  coals ;  for  otherwise  working  the  same 

mines  would  be  impracticable. 

16.  If  a  person  has  nvHies.  wiljiin  hi9,  lan^  nnd  leases  SMmdm'ieii^, 
the  hnd^  and  all  minea  therein,  tibe  lessee  may  dig  for  ^  ^'  ^^ 
tliein;  fiw  otherwise  he  oaft  derive  nc^advuniage  from 

tlie  ounes. 

11^  Whera  a  pcdtasst  s^sed  na  fee  of  kiidi»  in  whidi  ^^^^; 

Wmf.m' 
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there  were  mines  unopened^  conveyed  those  lands,  and 
all  mines,  &c.  to  trustees  and  their  heirs,  to  the  use  of 
A.  for  life,  &c.  A.  having  threatened  to  open  the  mines, 
the  reversioner  brought  a  bill  in  Chancery  to  stay  him. 
It  was  argued  on  behalf  of  A.  that  the  mines  being  ex- 
pressly granted  by  the  settlement  with  the  lands^  it  was 
as  strong  a  case  as  if  the  mines  themselves  were  limited 
to  A.  for  life,  and  like  Saunders's  case.  But  Lord 
Macclesfield  said,  that  A.  having  only  an  estate  for  life, 
subject  to  waste,  could  no  more  open  a  mine,  than  cut 
down  timber  trees.  On  a  rehearing.  Lord  King  was 
of  the  same  opinion. 

18.  The  conversion  of  one  kind  of  land  into  another, 
as  the  changing  of  meadow  to  arable,  is  also  waste ; 
because  it  not  only  changes  the  course  of  husbandry, 
but  also  the  evidence  of  the  estate.  In  a  subsequent  case 
it  was  said  arguendo,  that  the  ploughing  of  pasture  may 
be,  or  may  not  be,  waste  ;  and  to  make  it  such,  it  ought 
to  have  been  pasture  time  out  of  mind.  It  was  not 
enough  to  say  that  it  was  pasture  ground  diu  ante,  Mr. 
Just.  Jones  said,  arable  and  pasture  ground  are  con- 
vertible ;  and  that  which  is  one  of  them  this  year  may 
be  the  other  next ;  for  the  lavjr  does  not  so  much  dis- 
tinguish. 

19.  The  plowing  up,  burning  and  sowing  of  down 
land  is  waste.  But  in  the  present  improved  state  of 
agriculture  I  presume  that  the  old  doctrine  respecting 
a  change  of  the  course  of  husbandry  would  not  be 
strictly  adhered  to. 

20.  As  some  chattels  are  considered  in  law  as  part  of 
the  inheritance,  and  called  heir  looms,  so  the  destruc- 
tion of  them  is  waste.  Thus  if  a  tenant  for  life  of  a 
park,  vivary,  warren,  or  dove  house,  kills  so  many  of 
the  deer,  fish,  game,  or  doves,  that  there  is  not  suffi- 
cient left  for  the  stores,  it  is  waste. 

21.  Permissive  waste  chiefly  consists  in  suffering  the 
buildings  on  an  estate  to  decay.  But  if  a  house  be 
ruinous  at  the  time  wheii  the  tenant  for  life  comes  into 
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possession^  he  is  not  punishable  for  suffering  it  to  fall 
down ;  for  in  that  case  he  is  not  bound  by  law  to  re- 
pair it.  Yet^  if  he  cuts  down  timber^  and  therewith 
repairs  it^  he  may  justify;  because  the  law  favours  the 
maintenance  of  houses. 

22.  The  Court  of  Chancery  will  not  decree  a  tenant  Wood  v.  Gay- 
for  ufe  to  repair ;  or  appoint  a  receiver,  with  directions 

to  repair  :  for  it  would  tend  to  harrass  tenants  for  life  ; 
and  suits  of  this  kind  would  be  attended  with  great  ex- 
penses, in  depositions  about  repairs. 

23.  It  is  a  general  rule  that  waste  which  ensues  from  2R0I1.  Ab.820. 
the  act  of  God  is  excusable.    So  that  if  a  house  falls, 

in  consequence  of  a  tempest,  the  tenant  will  be  ex- 
cused. But  where  a  house  is  uncovered  by  a  tempest, 
the  tenant  is  bound  to  repair  it,  within  a  reasonable 
time,  before  the  timbers  grow  rotten. 

24.  If  the  banks  of  a  river  are  destroyed  by  a  sudden  1  ingt  53.  b. 
flood,  it  is  not  waste.     If,  however,  the  banks  of  the  ^^  ^*  ** 

,      •      •  .  Moo.  d9. 

nver  Trent  are  unrepaired^  it  is  waste;  because  the 
Trent  is  not  so  violent  but  that  the  lessee,  by  his  in- 
dustry, may  well  enough  preserve  its  banks. 

25.  Bv  the  common  law,  where  lands  were  grranted  oftheaetkm 

for  mate. 

\o  a  person  for  life,  he  was  not  liable  to  an  action  for  BUcktt.  com. 
waste,  unless  he  was  restrained  by  express  words  in  his  ^'  ^'  ^'  ^*' 
conveyance,  from  committing  waste :  because  it  was  in 
the  power  of  the  person  who  created  the  estate  to  im- 
pose  such  terms  on  his  tenant  as  he  thought  proper. 
This  doctrine  was  found  extremely  inconvenient,  as  te- 
nants took  advantage  of  the  ignorance  of  their  land- 
lords, and  committed  acts  of  waste  with  impunity. 

26.  To  remedy  this  grievance  the  statute  of  Marl-  2  inst  144. 
bridge,  52  Hen.  3.  c.  24.  gave  to  the  owners  of  the  in- 
heritance an  action  of  waste  against  tenants  for  life; 

in  which  they  are  entitled  to  recover  full  damages  for 
the  waste  committed.     But  as  the  recompence  given 
by  this  statute  was  frequently  inadequate  .to  the  loss 
sustained,'  the  statute  of  Gloucester,  6  Edw.  1.  c.  5.  in-  uem.299. 
creased  the  punishment  by  enacting  that  the  place 
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wtsted  »bouU  be  recovered^  together  with  treble  da- 
mages; M  HI)  equivalent  for  the  injury  done  to  the  in- 
heritance. 

1  imt  53.  b.  37,  No  person  is  entitled  to  an  action  of  vraste  against 
Pag«t'8  me,  a  tenant  for  life^  but  he  who  haj»  the  iminediate  state  of 
Bx^^^.  T^,  inberitance,  expectant  on  the  detmninaHon  of  the  estate 
cro.  J^  688.   fj^j  life.    \i  there  is  an  estate  of  fredbold  m  esse,  intei- 

posed  between  the  estate  of  the  tenant  for  life  who  com- 
miti  waste>  and  the  subsequent  estate  of  inheritance ; 
then  during  the  continuance  of  such  interposed  estaie 
the  action  of  waste  is  suiq^ended ;  and  if  the  first  tenant 
for  life  dies  during  the  continuance  of  sudi  interposed 
estate^  the  action  is  gone  for  ever.     ^ 

2  bit  302.         %•  Where  a  tenant  for  life  commits  wajste^  and  af- 

terwards assigns  over  his  estate^  yet  an  action  of  waste 
may  be  brought  against  him. 

cuftiii'««ii%       2&.  If  a  woman  lessee  for  life  marrieSj  aAd  her  hus- 

hand  commita  waste>  and  after  the  wife  dies»  the  action 
ef  waste  is  gone ;  for  the  husband  Mver  had  any  estate 
but  in  right  of  hia  wife. 

30.  The  statute  of  Marlbfidge  only  {urolubits  fiumen 
from  committing  waste ;  yet  if  they  suffer  a  stranger  to 
do  waste,  they  shall  be  charged  with  it :  for  it  is  pre- 
sumed in  law  that  the  former  may  withstand  it :  etqox 
man  obstat,  quod  obMmre  potest,  facers  videlur.  Se- 
condly^ the  law  ^ves  to  every  man  his  proper  action  ; 
therefore  the  lessor  shall  have  his  action  of  waste 
agakist  the  lessee ;  and  the  lessee  hU  action  of  trespass 
against  the  person  wIki  committed  the  waste* 

2^uii<b252.       31.  The  late  Mr.  Serjeant  Williams^  in  hm  exceOent 

Notes  on  Saundera^ft  Rqports^  observes  that  the  action 
for  waste  ia  now  very  sddom  brought ;  having  given 
way  to  a  much  mete  expeditieiii  and  easy  remedy  by 
an  action  on  tiie  case,  iia  tlM  nature  of  wastes;  whkh 
mag^be  bMinght:  by^  the  pera^n  iui  revmsion  or  remain- 
der foi^  life  or  yeapn^  as  w^  as»  in  foa;  and  the.|laintiff 
ieentitied  teeosto,  nhiria  hft  owMAfani^  in  aoiaatian 
of  waste. 
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38.  Lord  Cowper  says,  that  without  «ome  pattieulft^  ^^^5^' 
eircumstances^  there  is  no  remedy  in  law  or  equity^ 
for  permissire  waste^  after  the  death  of  the  particular 
tenftnt. 

33.  It  is  stated  in  1  Roll's  Ab.  877.  pi.  IS.  that  if  WMtemtmn- 
there  be  lessee  for  fife>  the  remainder  for  life^  the  re- 
maind^  or  reversion  in  fee^  and  the  lessee  in  possession 
w»tes  the  land ;  though  he  is  not  punishable  by  the 
common  law^  during  the  remainder  for  life^  yet  he  may 
be  restmxned  in  Chancery^  for  this  is  a  particular  mk- 
chief.  And  Lord  Keeper  Egerton  is  reported  to  have  Moor  554. 
said  that  he  had  seen  a  precedent  in  the  time  of 
Richard  II.  where  in  such  a  case  it  was  decreed  in 
Chancery,  by  the  advice  of  the  judges,  on  complaint  of 
the  remainderman  in  fee,  that  the  first  tenant  should 
not  commit  waste ;  and  an  injunction  granted.  The 
coQrts  of  equity  have  long  pursued  this  principle,  and 
win  award  a  perpetual  injunction  against  waste  when- 
eyer  the  case  requires  it. 

M.  There  was  a  limitation  in  a  settlement  to  a  per-  F«»ot  v.  Per- 
«m  for  fife,  remainder  to  trustees  to  preserve  conilngettt 
remainders^  remainder  to  his  first  and  other  sons  in  tail, 
remamder  to  A.  for  life,  remainder  to  his  first  antl  other 
soitt  hi  tail.  The  first  tenant  for  fife  cut  down  timber; 
A.,  (be  second  tenant  for  life,  brosrglirt  his  bit  for  air 
injunction  to  stay  waste.  Lord  Hardwfcke  said,  that 
(bough  A.  had  no  right  to  the  timber,  yet  if  the  first  te^ 
nant  (br  lifb  should  die  without  sons,  the  plaintiff  wouM 
have  an  interest  in  the  mast  and  shade  ot  tiie  timber. 
Therefore  upon  the  authority  of  those  cases,  which  had 
been  very  numeftms  in  the  Couil,  of  interposbg  to  stay 
^fPiesie  m  the  tenant  for  !rf e,  where  no  action  could  he 
maintaffned  agarrrst  him^  at  law,  as  the  pfaintilf  had  not 
the  immedhrtle  remainder  ;  fhe  injunction  was  gmnted. 

%.  Mr.  Wbrdey  being  tenant  for  life  of  a  farm  fn  woniey  v. 
Dorsetshire,  consisting  of  poor  arable  tatd,  with  a  sheep  IS  c!l  sttT* 
wA,  and  about  fbur  hundred  acres  Ksf  down  land,  utf- 
fcr  the  will  of  liady  Stewart^  who  dso  left  a  writfng 
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under  her  hand  forbidding  the  ploughing'  of  such  land  as 
ought  not  to  be  ploughed ;  he  ploughed  up^  broke^  and 
burnt  part  of  the  down  land.  A  perpetual  injunction 
was  granted  by  the  Court  of  Exchequer^  and  confirmed 
by  the  House  of  Lords. 

36.  A  bill  was  brought  by  a  ground  landlord  to  stay 
waste  in  an  under  lessee.  Lord  Hardwicke  said,  that  a 
certificate  being  produced  of  the  waste,  he  was  of  opinion 
the  plaintiff  had  the  same  equity  as  in  other  cases  of 
injunctions;  and  granted  the  injunction.  In  another 
case,  he  said  that  he  would  have  no  scruple  to  grant  an 
injunction  to  stay  waste  in  favour  of  an  unborn  child. 

37.  A  court  of  equity  will  also  grant  an  injunction 
against  waste,  pendente  lite.  And  Lord  Hardwicke 
has  said  that  it  is  not  necessary  the  plaintiff  should 
wait  till  waste  is  actually  committed :  for  where  an  in- 
tention to  commit  waste  appears,  and  the  defendant 
insists  on  his  right  to  commit  waste,  the  court  will  grant 
an  injunction. 

38.  Although  no  action  of  waste  lies  where  there  is 
an  intermediate  estate,  yet  if  waste  be  done  by  felling 
timber  trees,  the  person  entitled  at  that  time  to  the 
inheritance  in  fee,  or  in  tail,  may  seise  them,  or  bring  an 
action  of  trover  for  the  recovery  of  them.  For  a  tenant 
for  life  has  but  a  special  interest  in  the  trees  growing 
on  the  land,  so  long  as  they  are.  annexed  to  it :  but  if  he 
or  any  other  person  severs  them  from  the  land,  the 
interest  of  the  tenant  for  life  in  them  is  thereby  deter- 
mined, and  they  become  the  property  of  the  owner  of 
the  iflheritance. 

39.  A  feoffment  was  made  to  the  use  of  A.  for  life, 
remainder  to  the  use  of  his  first  and  other  sons  in  tail ; 
remainder  to  B.  for  life,  remainder  to  his  first  and  other 
sons  in  tail.  B.  had  issue  a  son,  and  after  A.,  not 
having  any  son,  cut  down  timber.  It  was  resolved  that 
the  son  of  B.  might  have  an  action  of  trover  against  A. 
for  the  timber ;  because  the  property  of  the  trees  was  in 
him  who  had  the  inheritance  of  the  land  when  they 
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were  cut ;  and  though  the  remainder  for  life  to  B.  was 
aa  impediment  to  an  action  of  waste  during  his  life^  yet 
it  was  not  any  impediment  to  his  son^  as  to  the  property 
of  the  trees^  when  severed  from  the  land ;  which  B. 
could  not  have  for  the  debility  of  his  estate.  And  the 
possibility  of  the  estate  which  might  come  to  the  son 
of  A.,  if  A.  should  have  a  son,  was  not  any  impediment ; 
inasmuch  as  it  was  a  mere  possibility^  which  perad- 
Tenture  never  would  happen,  and  was  nothing  in  law 
till  it  happened^  and  might  be  destroyed  by  the  feoffment 
ofA. 

40.  One  seised  in  fee  of  lands  conveyed  them  to  ^^^JjJJl^^ 
trustees  and  their  heirs,  to  the  use  of  A.  for  life,  re-  2  p. wms.  240. 
mainder  to  his  first  and  other  sons  in  tail,  remainder 
to  B.  for  life^  remainder  to  his  first  and  other  sons  in 
tail,  remainder  to  his  two  sisters  and  the  heirs  of  their 
bodies,  remainder  to  the  grantor  in  fee.  A.  and  B. 
had  no  sons,  and  one  of  the  sisters  died  without  issue, 
by  which  the  heir  of  the  grantor,  as  to  one  moiety  of 
the  premises,  had  the  first  estate  of  inheritance.  A. 
having  cut  down  timber,  sold  it ;  the  heir  of  the  grantor 
brought  his  bill  for  an  account  of  a  moiety.  It  was 
objected  that  it  would  be  more  agreeable  to  the  rules,  of 
equity  that  the  money  produced  by  the  sale  of  the 
timber  should  be  brought  into  court,  and  put  out  for  the 
benefit  of  the  sons  unborn,  and  which  might  be  bom : 
that  these  contingent  remainders  being  in  gremio  legis, 
and  under  the  protection  of  the  law,  it  would  be  most 
reasonable  that  the  money  should  be  secured  for  the  use 
of  the  sons,  when  there  should  be  any  bom.  But  as 
soon  as  it  became  impossible  there  should  be  a  son,  then 
a  moiety  to  be  paid  to  the  plaintiff.  And  the  case  would 
be  the  same  if  there  were  a  son  in  ventre  matris.  or  the 
plaintiff  might  bring  trover  ;  and  then  what  reason  had 
he  to  come  into  equity.  Lord  Macclesfield  said,  the 
right  of  this  timber  belonged  to  those  who,  at  the  time 
of  its  being  severed  from  the  freehold^  were  entitled  to 
Uie  first  estate  of  inheritance ;  and  the  property  became. 
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rested  in  thetn.  As  to  the  objection  that  trorer  would 
lie  at  laW^  it  might  be  very  necessary  for  the  party  who 
had  the  inheritance  to  bring  his  bill ;  because  it  might 
be  impossible  for  him  to  discover  the  value  of  the  timber, 
it  being  in  the  possession^  and  cut  down  by  the  tenant 

lBro.R.194.    fottife. 

Pffoe  V.  Bid*        ^^  cause  was  reheard  by  Lord  King,  who  was  of 

lock,  imfrm.         j|j^j  ^^^  OpiuioU. 

Newttsde  41.  It  is  the  same  where  timber  is  severed  firom  Uie 

2P.Wiiis.24i.  land  by  accident.     Thus  where  a  great  quantity  of 

timber  was  blown  down  by  a  storm  at  Welbeck,  the 
seat  of  the  Duke  of  Newcastle;  though  there  were 
several  tenants  for  life,  with  remainder  to  their  first  and 
other  sons  in  tail,  yet  these  having  no  sons  bom,  th^ 
timber  was  decreed  to  belong  to  the  first  remainder 
man  in  tail. 
Garth  v.  4g.  Whcrc  there  are  trustees  to  preserve  contingent 

Tu.i6.'e.7.      remainders,  the  Court  of  Chancery  will  not  allow  of 

waste,  by  collusion,  between  the  tenant  for  life  and  the 
person  entitled  to  the  first  vested  estate  of  inheritance, 
to  the  prejudice  of  persons  not  in  esse. 

43.  Where  the  tenant  for  fife  has  also  the  next  exist- 
ing estate  of  inheritance,  subject  to  intermediate  con- 
th^etit  remainders  in  taff,  the  Court  of  Chancery  WtU 
Mt  aBow  him  to  take  adtantnge  of  that  circuttistatr^e, 
by  cutting  ddwn  timber ;  but  wffl  preserve  it  fdr  the 
beiiefit  of  the  intermediate  contingent  remahider-itoen. 
wiuiimiv.         44.  I'he  Duke  of  Bohon  was  tenatit  for  Bffe,  with 

Pttklg  of  ^4  4 

Boifam,  eitcd    ^ettldttdei'  tor  M^  ftrst  aiid  Mher  sotis  in  tiiu,  reittunder 
*  '•^■*  *"•  to  Mrt.  Otd^  tot  fife,  retriiittdet  to  hef  first  and  other 

fUrtit  in  tadi,  with  tistateft  to  tmdte^s  to  preserve  tSie  con- 
tfog^Ut  ftHAa&adUrg,  Tet/aindet  tb-the  thtfce  in  fee.  The 
IKtk6  bftd  no  son,  but  Mt^.  Oifit  hdd  ft  sOta  bofh,  #ho 
d)«d  ^oott  tficet.  Tite  tMse  dlt  dtftm  tiitAet.  Vhi. 
Ohle  ftiA  itfterfrArdit  itnotbet  soA,  who  #««  s  dc^iidartt 
iH  ilk&  ebMe.    On  ih<j  ^in^sfibti  ll^  WAtMt  tttfft  tfaAb«r 

^tiM  hiiff>ng,  Lfftii  ttititkm  im  ot  oi^hion,  tfikt  at  K 
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respect  of  his  life  estate^,  he  should  not  take  advantage 
of  his  own  wrong.  That  the  timber,  although  by  sever- 
ance it  became  personalty,  was  yet  bound  as  far  as  it 
could  be,  to  the  uses  of  the  realty.  That  the  adminis- 
trator of  Mrs.  Orde's  first  son  was  certainly  not  entitled  ,- 
the  child  being  dead  at  the  time  of  the  timber  cut. 
Neither  could  her  second  son  claim  it ;  for  although 
he  had  a  vested  estate  of  inheritance,  yet  such  estate 
was  liable  to  be  divested  by  the  Duke's  having  a  son. 
He  therefore  thought  nobody  was  then  eintitled  to  it ; 
but  directed  the  Duke  to  pay  into  Court  the  money 
for  which  the  timber  had  been  sold,  and  the  interest 
thereof. 

45.  In  pursuance  of  the  above  direction,  the  Duke  of  Powiett ». 
Bolton  paid  in  the  money  arising  from  the  timber.  Upon  BoUonr  ^^ 
his  death  in  1794  Mr.  Orde,  the  husband  of  Mrs.  Orde,  ^^'/i"^;!' 
as  administrator  of  his  eldest  son,  presented  a  petition  to 

have  the  money  paid  to  him ;  the  Court  directed  a  bill  to 
be  filed.  The  defendants  were,  the  second  son,  who 
was  tenant  in  tail  in  remainder  of  the  estates,  and  the 
Duchess  of  Bolton,  executrix  of  the  late  Duke. 

Lord  Loughborough  said,  when  the  timber  was  cut, 
no  doubt  at  law  the  Duke  would  have  taken,  being  the 
first  owner  of  the  inheritance.  But  the  Court  very 
properly  held,  that  he  should  not,  by  a  fraud  on  the 
settlement,  which  made  him  tenant  for  life,  gain  that 
cdvantage  to  himself  in  his  reversion  in  fee;  consider- 
ing it  as  a  wrong  upon  the  settlement.  The  con- 
sequence vms,  that  part  of  the  property,  which  by  the 
fraud  was  taken  from  the  settlement,  ought  to  be  re- 
stored to  it;  that  would  carry  it  to  all  the  uses.  Mrs. 
Orde  would  be  entitled  to  an  estate  for  life,  the  child- 
ren to  estates  in  tail  male ;  and  he  could  not  help 
the  consequence  of  the  reversion  in  fee  going  to  the  Dare  v. 

Tllikp  '  Hopkins, 

46.  The  .Court  i>f  Chancery  has  in  some  cases  di-  May  be  cut 
xected;  the.  timbco'^  growing  oh  an  estate,  whereof  a  ofai^c^^r 
penen^mifi  tenant  for  life^  to  be  cut  down,  for  the  pur- 
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pose  of  paying  debts  and  legacies^  charged  upon  the 
inheritance. 

47.  A  person  devised  his  estate  to  his  wife-  for  life, 
remainder  to  A.  B.  and  his  heirs^  upon  condition  that 
he  should  pay  several  legacies  at  the  times  appointed 
in  his  will ;  if  he  did  not  pay  them  accordingly,  the 
estate  to  go  over.  A.  B.  filed  his  bill  in  the  Court  of 
Chancery^  stating  that  there  was  a  great  quantity  of 
timber  on  the  estate^  which  belonged  to  him ;  that  he 
was  willing  it  should  be  sold^  and  the  legacies  paid :  but 
that  the  widow^  who  had  barely  an  estate  for  life^  and 
could  make  no  profit  thereof  herself^  in  combination 
with  the  other  remainder-man^  designing  to  make  the 
plaintiff  forfeit  his  estate,  by  non-payment  of  the  lega- 
cies, had  refused  him  permission  to  fell  the  timber; 
though  he  offered  satis&ction  for  any  damages  she 
should  thereby  sustain.  He  therefore  prayed  that  he 
might  have  liberty  to  cut  down  and  carry  off  the  timber, 
and  sell  it  for  payment  of  the  legacies. 

The  Court  thought  it  reasonable  that  the  plaintiff 
should  have  liberty  to  cut  down  and  take  off  the  tim- 
ber ;  making  satisfaction  to  the  widow  for  breaking  the 
ground^  &c. ;  and  referred  it  to  the  Master  to  see  what 
quantity  of  timber  was  necessary  to  be  felled  for  pay- 
ment of  the  legacies,  and  what  might  be  conveniently 
spared. 

48.  The  Court  of  Chancery  has  also  directed  timber, 
in  a  state  of  decay,  to  be  cut  down  for  the  benefit  of  the 
person  entitled  to  the  inheritance ;  provided  no  damage 
were  done  to  the  tenant  for  life, 

« 

49.  Sir  G.  Ireland  by  deed  granted  a  term  for  500 
years  to  the  defendant  and  others,  of  his  estates  in ' 
Lancashire,  to  commence  after  his  decease,  for' pay- 
ment of  debts  and  annuities ;  and  by  will  devised  the 
reversion  and  inheritance  thereof  to  the  plaintiff  for 
life,  without  impeachment  of  .waste,  reinainder  to  his 
first  and  other  sons  in  tail.  The  testator  being  dead, 
and  the  trustees  in  possession  under  the  trusty  which 
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was  like  to  have  a  long  continuance;  the  plaintiff 
broug^ht  his  bill^  setting  forth  that  he  was  reduced  to 
great  want ;  that  there  was  much  decaying  timber  on 
the  estate^  which  the  trustees  had  no  power  to  cut 
down ;  and  prayed  he  might  be  permitted  to  take  off  the 
timber^  allowing  for  what  damage  he  did  the  estate. 
Although  it  was  objected  that  the  plaintiff  might  die 
before  the  trust  was  performed^  and  till  then  could  not 
be  let  into  possession  ;  therefore  to  decree  that  he  in  the 
mean  time  might  take  off  the  timber  would  be  a  pre- 
judice to  his  sons ;  yet  the  Court  decreed  a  commission 
to  go,  to  take  off  timber  for  the  plaintiff's  reUef  and 
support^  not  exceeding  £500. 

50.  A.  was  tenant  for  life^   remainder,  as  to  one  Bewick ». 
moiety,  to  B.  in  tail,  and  as  to  the  other  moiety  to  an  3  p.Svms'.  267. 
infent.     There  was  timber  upon  the  premises  greatly 
decaying,  whereupon  B.  the  remainder-man  brought  a 
bill,  praying  that  the  timber  which  was  decaying  might  ' 
be  cut  down,  and  that  B.  and  the  infant  might  have 
the  money.     The  tenant  for  life  insisted  on  having  a 
share  of  the  money. 

Lord  Talbot  said,  1.  The  timber  while  standing  was 
part  of  the  inheritance:  but  when  severed,  either  by  the 
act  of  God,  as  by  tempest,  or  by  a  trespasser,  belonged 
to  him  who  had  the  first  estate  of  inheritance  in  fee  or 
in  tail,  who  might  bring  trover  for  it.  2.  The  tenant 
for  life  ought  not  to  have  any  share  of  the  money  aris-: 
ing  from  the  sale  of  the  timber :  but  since  he  had  a 
right  to  what  might  be  sufficient  for  repairs  and  botes, 
care  must  be  taken  to  leave  enough  upon  the  estate  for 
that  purpose;  and  whatever  damage  was  done  to  the 
tenant  for  life  on  the  premises  ought  to  be  made  good 
to  him.  3  With  regard  to  the  timber  plainly  decaying, 
it  was  for  the  benefit  of  the  persons  entitled  to  the  in- 
heritance that  it  should  be  cut  down,  otherwise  it  was 
of  no  value :  but  this  should  be  done  with  the  approba- 
tion of  the  Master ;  and  trees,  though  decaying,  if  for 
the  defence  and  shelter  of  the  house,  or  for  ornament, 
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should  not  be  cut  down.     B.  to  have  one  moiety  of  thri 
money,  and  the  other  moiety  to  go  to  the  infant. 

51.  It  has  been  usual,  from  very  ancient  times,  where 
estates  for  life  are  expressly  limited,  to  insert  a  clause 
that  the  tenant  for  life  shall  have  the  lands,  "  without 
impeachment  of  waste ;"  which  words  were  ori^nally 
held  to  exempt  the  tenant  for  life  from  the  penalties  of 
the  statute  of  M arlbridge  only ;  not  to  give  the  property 
of  the  thing  wasted.  But  it  is  laid  down  by  Lord  Ck)ke 
that  the  words  absque  impetitione  vasti,  that  is,  without 
challenge  or  impeachment  of  waste,  enable  this  tenant 
for  life  to  cut  down  timber,  and  convert  it  to  his  own  use. 
Otherwise,  if  the  words  were,  '*"  without  impeachment 
of  any  aiction  of  waste ;"  for  then  the  discharge  would 
extend  to  the  action  only,  and  not  to  the  property  of 
the  timber. 

53.  To  the  words,  ''  without  impeachment  of  waste/' 
are  sometimes  added,  with  full  liberty  to  commit  waste. 
And  in  some  instances  words  of  restriction  are  inserted, 
as  voluntary  waste  in  houses  only  excepted.  In  the 
case  of  Garth  v.  Cotton,  which  will  be  stated  hereafter, 
the  words  were,  ^^  without  impeachment  of  waste,  ex- 
cept voluntary  waste."  And  Lord  Hardwicke  held  that 
there  the  tenant  was  punishable  for  wilful  waste ;  and 
had  no  interest  in  the  timber,  otherwise  than  the  mast 
and  sh^lde,  and  necessary  botes.  But  some  eminent 
lav^yers  have  lately  held  that  the  words  voluntary  waste 
only  extend  to  houses,  and  not  to  timber  trees. 

53.  It  has  been  lately  held  that  the  words  without 
impeachment  of  waste,  other  than  wilful  waste,  only 
gave  16  the  tenant  for  life  the  interest  of  the  money 
produced  by  the'  sale  of  decaying  tirtiber,  cut  by  order  of 
the  Court.  ♦ 

54.  It  has  been  long  fully  settled  that  the  words 
without  impeachment  of  w^ste  give  to  the  tenant  for 
life<  the  right  to  fell  timber,  and  also  the  property  of  all 
timber  trees  feUed,  or  blown  dowti  i  ^tod  idsd  of  ^  titn- 
ber,  parcel  of  a  building  blown  down.     It  has  however 

2      ^ 
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been  held,  in  a  modern  case,  that  a  tenant,  for  Ufe, 

without  impeachment  of  waste^  cannot  maintain  trover 

for  timber  cut  during;  the  existence  of  a  prior  estate ;  Pigot  v. 

but  that  it  vests  immediately  in  the  owner  of  the  in-  iverjuii.479. 

heritance. 

55.  Where  a  tenant  for  life,  without  impeachment  S^J '^ '^'JJ^ri 
of  waste,  makes  a  lease  for  years,  and  the  lessee  commits 

waste ;  no  action  of  waste  will  lie  against  him.  For  the 
lease  is  derived  out  of  an  estate  privileged ;  and  if 
waste  lay,  it  must  be  against  the  tenant  for  life,  who 
made  the  lease ;  and  he  was  dispunishable. 

56.  The  power  which  a  tenant  for  life  without  im- 
peachment of  waste  has  over  his  estate,  with  respect  to  Tit.  2.  c.  1. 
cutting  down  timber,  must  be  exercised  during  his  life ; 

and  cannot  be  delegated  to  any  other  person,  so  as  to 
enable  such  person  to  execute  it  after  his  death. 

67.  Lord  Hardwicke  has  said,  that  where  there  is  3Aik.2io. 
tenant  for  life  restrained  from  waste,  remainder  to 
another  for  life,  without  impeachnoent  for  waste;  the 
Court  of  Chancery  will  not  suffer  any  agreement 
between  the  t^o  tenants  for  life,  to  commit  waste, 
to  take  place,  prior  to  the  period  at  which  the  second 
tenant  for  life's  power  properly  commences. 

58.  A  tenant  for  life,  without  impeachment  of  waste,  2Atk.383. 
is  notwithstanding  obliged  to  keep  tenants'  houses  in 

repair,  unless  the  charge  is  excessive;  and  shall  not 
suffer  them  to  run  to  ruin. 

59.  The  clause  without  impeachment  of  waste  is  Howf«rre- 
however  so  far  restrained  in  equity,  that  it  does  not  ^uity. 
enable  a  tenant  for  life  to  commit  malicious  waste,  so 

as  to  destroy  the  estate ;  which  is  called  equitable  waste ; 
for  in  that  case  the  Court  of  Chancery  will  not  only 
stop  him  by  injunction,  but  will  also  order  him  to  repair, 
if  possible,  the  damage  he  has  done. 

60.  Lord  Bernard,  on  the  marriage  of  his  son,  settled  Vane  v.  Lord 
lUby  Castle  on  himself  for  life,  without  impeachment  of  2  vem.  733. 
wiste.  rexQainder  to  his  soqfor  life,  .&c.     Afterwards 

liocd  B.^  having  taken  some  dislike  to  his  son,  got  200 
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workmen  together^  and  stripped  the  castle  of  the  iron, 
lead^  doorSj  &c.  to  the  value  of  3000/. 

The  Court  of  Chancery  immediately  granted  an  in- 
junction to  stay  committing' of  waste^  in  pulling  down 
s^^^  Liu        ^^  castle ;  and,  upon  the  hearing  of  the  cause,  decreed 
2Ab.£q.759.   not  ouly  the  injunction  to  continue,  but  that  the  castle 

should  be  restored  to  its  former  condition. 

61.  The  Court  of  Chancery  will  also  restrain  a  tenant 

for  life,  without  impeachment  of  waste,   from  cutting 

down  timber,   serving  for  shelter  or   ornament  to  a 

mansion-house ;  as  also  timber  not  fit  to  be  felled. 

Packinjton  v.        63.  A  bill  was  brought  by  a  remainder  man  to  re- 

3Atk.li5/      strain  a  tenant  for  life,  without  impeachment  of  waste, 

from  cutting  down  timber  which  served  as  ornament  or 
iVcii.W.*^"'  shelter  to  the  mansion-house,  or  which  was  unfit  to  be 
O'Brien,*''  felled.  Lord  Hardwicke  granted  an  injunction  to  re- 
Amb.  107.       strain  the  defendant  from  cutting  down  trees  standing 

in  lines,  avenues,  or  ridings  in  the  park. 
strathmoie  63.  An  injunction  was   moved  for  to  restrain   Mr. 

2  Bio.  r!  88.     Bowes,   the   husband   of  Lady  Strathmore,  who  was 

tenant  for  life,  without  impeachment  of  waste,   from 
cutting  trees  in  the  rides  or  avenues  to  the  house,  or 
that  served  for  shade  or  ornament,  or  were  unfit  to  be 
cut  as  timber. 
Downshire  Lord  Kcuyou  (M .  R.)  granted  the  injunction,  saying 

6  vc8. 108.       it  ouffht  to  include  every  thine:  useful  or  ornamental  to 

Tamworth  • 

V.  Ferrers,  the  housc ;  and  said  he  thought  himself  bound  to  grant 
Day  If'Merry,  it  as  to  the  Ornamental  trees,  though  they  should  not 
16  Vea.  375.     |jg  planted  trees,  but  growing  naturally ;  also  to  extend 

it  to  young  saplins,  and  trees  not  fit  to  cut  as  timber. 
Roitr.  64.  The  Court  of  Chancery  will  not  however,  in 

2  Ab.  £q.  759.  cascs  of  this  kind,  give  any  satisfaction  to  the  remainder 

man  for  timber  actually  cut  down. 

65.  The  Court  of  Chancery  will  not  permit  a  tenant 

for  life^  without  impeachment  of  waste,  to  commit  double 

waste. 
piymonth  66.  Lord  Archer  being  tenant  for  life,  vrithout  im- 

1  Bro.R.'i59.   peachmeut  of  waste,  of  an  estate  which  was  decreed  to 
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be  sold^  and  the  money  invested  in  the  purchase  of 
another  estate  to  be  settled  to  the  same  uses^  cut  down 
timber. 

Lord  Thurlow   held   that   Lord   Archer's  personal 
representatives  were  bound  to  account  for  the  timber 
cut:  for  as  Lord  A.  was  to  be  tenant  for  life^  without 
impeachment  of  waste,  of  the  estate  to  be  purchased,  if  Barges «. 
he  might  commit  waste  upon  the  other  estate,  before  it  le  veL  174. 
was  sold,  he  would  have  the  benefit  of  double  waste. 

67.  The  privileares  ffiven  to  a  tenant  for  life,  by  the  is  annexed  to 
words,  without  impeachment  of  waste,  are  annexed  to  estate. 

the  privity  of  estate,  and  determine  with  it.     Thus  it  is  n  Re^  83.  b. 
said  that  if  a  lease  be  made  to  one  for  the  term  of  ano- 
ther's life,  without  impeachment  of  waste,  the  remainder 
to  him  for  his  own  life,  he  becomes  punishable  for 
waste;  for  the  first  estate  is  gone  and  drowned. 

68.  Some  cases  have  arisen  where  estates  for  life  Partial  powers 
have  been  given,  with  partial  powers  of  committing 

waste ;  and  the  Court  of  Chancery  has  interposed  to 
restrain  the  tenants  from  exceeding  such  powers. 

69.  Lands  were  devised  to  a  person  for  life,  with  Hcwit». 
power  to  cut  down  such  trees  as  four  persons  named  Amb.  sos. 
in  the  vdll  should  allow  of,  or  direct  by  writing.     All 

these  persons  being  dead,  it  was  decreed  that  the  power 
of  cutting  down  timber  remained :  but  the  Court  would 
preserve  the  check.  It  was  referred  to  the  Master  to 
see  what  trees  were  fit  to  be  cut  down. 

70.  Mr.  Dummer  devised  his  estate  at  C.  to  his  wife  chamberlain 
for  life.     In  a  codicil  he  said,  ^'  Whereas  by  my  will  iBro.  k.  ik. 
my  wife  cannot  cut  any  timber,  now  my  will  and  mind 

is,  that  she  may,  during  so  long  time  as  she  continues 
my  widow,  cut  timber,  for  her  own  use  and  benefit/at 
seasonable  times  in  the  year. 

Mrs.  Dummer  began  to  fell  timber ;  the  person  in 
reversion  applied  for  an  injunction.  Lord  Thurlow 
utterly  rejected  the  idea  that  Mrs.  Dummer  was  only  to 
cut  timber  for  her  own  use,  or  for  estovers ;  and  thought 
her  entitled  to  cut,  not  only  such  timber  as  would  suffer 
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by  standing,  but  every  thing  which  could  faiiiy  be 
called  timber ;  although  she  could  not  cut  such  sticlu  aa 
would  only  make  paling,  or  saplins  not  proper  to  be 
cut  as  timber. 

71 .  Bishops,  rectors,  parsons,  vicars,  aod  other  ecde- 
siastical  persons^  being  considered  in  most,  respects  aa 
tenants  for  life  of  the  lands  which  they  hold  jure  eccU' 
sue,  are  disabled  from  committing  any  kind  of  waste ; 
and  if  they  cut  down  trees,  unless  for  reparations,  they 
are  punishable  in  the  ecclesiastical  courts,  and  also  by 
writ  of  prohibition. 

72.  By  the  statute  35  Edw.  I.  it  is  declared,  that 
parsons  shall  not  presume  to  fell  trees  growing  in  the 
church-yard,  but  when  the  chancel  or  the  body  of  the 
church  requires  reparations.  And  Lord  Coke  has  cited 
a  case  where,  upon  complaint  to  the  king  in  parliament 
that  the  Bishop  of.  Durham  had  committed  waste  by 
destroying  timber,  a  prohibition  had  issued  against  him. 
In  another  case,  he  is  reported  to  have  said,  that  if  a 
bishop  cut  down  and  sold  trees,  and  did  not  employ 
them  for  reparation,  and  any  one  would  move  it,  he 
would  grant  a  prohibition  out  of  the  King's  Ben<:h. 

73.  The  authority  of  this  dictum  has  beeii  doubted 
in  a  modem  case,  in  which  the  Court  of  Common  Pleas 
held  that  it  had  no  power  to  issue  an  original  writ  of 
prohibition,  to  restrain  a  bishop  from  committing  v^aste, 
in  the  possessions  of  his  see,  at  least  at  the  suit  of  aa 
uninterested  person;  and  doubted  whether  even  the 
Court  of  King's  Bench  had  such  a  power. 

74.  It  appears,  however,  that  the  Court  of  Chancery 
has  long  exercised  this  kind  of  jurisdiction ;  for  there 
is  a  case  stated  in  3  Roll.  Ab.  813,  in  which  Lord 
Keeper  Coventry  granted  a  prohibition,  at  the  suit  of 
a  patron,  against  a  prebendary,  for  having  waited  the 
trees  of  his  prebend;  and  this  doctrine  is  now  SvSij 
established. 

75.  The  patron  of  a  living  moved  for  an  injunction 
against  the  rector  to  stay  waste,  in  cutting  down  timber 
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in  the  church^yard.  Lard  Hardwioke  Baid>,  that  a 
rector  ought  cut  down  timber  for  the  repairs  of  the 
parsonage-house^  or  the  chancel^  but.  not  foi.taj  com- 
mon purpose :  and  this  he  migJit  be  justified  in  doing 
under  the  statute  35  Edw.  I.  stat.  3  thoi  by  the  .custom 
of  the  country  he  mig^t  cut  dov^n  underwood  for  any 
purpose;  but  if  he  grubbed  it  up^  it  wa$  wa«t«.  He 
might  cut  down  timber  likewise  for  repairing  any  eld 
pews  that  belonged  to  the  rectory;  and  was.akd  isn- 
titled  to  botes  for  repairing  bams  and  outhouaes  be- 
longing to  the  parsonage.  The  injunction  was  granted. 

76.  A  bill  was  brought  by  a  patron  against  a  rector  fj^^^' 
to  stay  waste  in  digging  stones^  &c.  on  the  glebe,  oflier  Amb.  m. 
than  what  was  necessary  for  repairing  and  impro^ii^g 
tbe  rectory  ;  and  for  an  account  of  what  bad  been  dug 
and  sold.  The  defendant  demurred  as  to  the  account; 
as  also  to  the  stay;ing  the  digging  of  atones>  other  than 
for  repairs  and  improvements;  and. by  way  of  answer 
set  out  titat  the  quarries  were. opened  before. 

The  Court  said,  the  parson  had  a  fee  simple .  quali- 
fied, under  restrictions, .  in  .right  of  the  church :  (but  he 
could  not  do  every  thing  that  a  private  owner  of  an  in<^ 
heritance  could ;  be  could  not  commit  waste  ;  not  opeh 
mines,  but  might  work  those  already  opened.  Even  a 
bishop  could  not.  Talbot,  bishop  of  Durham,  applied  f ^^J® 
to  parliament  to  enable  him  to  open  mines :  .but  it  w^  eomr^ 
rejected.  Parsons  may  fell  timber,  or  dig  stone  to  re- 
pair: they  have  also  been  indulged  in  selling  such 
timber  or  stone,  where  the  "money  haj5  been  applied  in 
repairs.  Injunctions  have  been  granted  even  against 
bishops^  to  restrain  them  from  felling  large  quantities 
of  timber^  at  the  instance  of  the  Attorney-General  on 
behalf  of  the  crown,  the  patron  of  bishoprics.  If  the 
demurrer  had  only  gone  to  in  account,  it  '^htid  been 
good;  for  the  patron  cannot  have  any  profit  from 
the  living :  but  it  was  too  general^  and  must  be  over- 
ruled. 
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77.  In  a  modem  case  Lord  Thurlow  granted  an  in- 
junction to  stay  waste^  against  the  widow  of  a  rector, 
during  the  vacancy^  at  the  suit  of  the  patroness. 

78.  It  was  resolved  in  4  Will,  and  M ary^  that  an  ac- 
tion on  the  case  for  dilapidations  might  be  sued  ag^R«t 
a  late  incumbent  who  had  resigned  a  benefice^  or  against 
the  personal  representatives  of  a  deceased  rector  or 
vicar^  by  the  successor.  And  in  a  modern  case  it  was 
held  that  an  action  for  dilapidations  also  lay  for  the 
neglect  of  repairing  a  prebendal  house^  by  a  succeed- 
ing prebendary^  against  his  predecessor^  or  his  personal 
representative. 

79.  By  the  statute  56  Geo.  3.  c.  52.  the  incumbents 
of  any  benefice^  with  the  consent  of  the  patron  and  the 
bishop^  are  enabled  to  pay  the  monies  to  arise  by  sale 
of  any  timber  cut  from  the  glebe  lands  of  such  benefice, 
either  for  equality  of  exchange,  or  for  the  price  of  any 
house  or  lands  purchased  by  them^  under  the  authority 
of  a  statute  which  will  be  stated  hereafter. 

80.  At  common  law  tenants  for  life  were  not  an- 
swerable for  damages  done  by  fire^  whether  it  arose 
from  accident  or  negligence.  When  the  statute  of 
Gloucester  rendered  tenants  for  life  answerable  for 
waste,  without  any  exception,  it  rendered  them  respon- 
sible for  all  damages  done  by  fire.  But  now  by  the 
statute  6  Ann.  c.  31.  s.  6.  it  is  enacted,  '^That  no  ac- 
tion, suit,  or  process  whatsoever,  shall  be  had,  main- 
tained, or  prosecuted  against  any  person  in  whose  house 
or  chamber  any  fire  shall  accidentally  begin,  or  any  re- 
compence  be  made  by  such  person  for  any  damage  suf- 
fered or  occasioned  thereby ;  any  law,  usage,  or  custom 
to  the  contrary  notwithstanding.'"  By  the  7th  section 
of  this  statute  it  is  provided,  that  nothing  in  this  act 
shall  defeat  any  contract  or  agreement  made  between 
landlord  and  tenant. 

.  81.  In  consequence  of  this  last  clause  it  has  been 
determined  that  where  a  tenant  for  life  under  a  setlie- 
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roent  covenanted  to  keep  a  house  in  good  and  sufficient 
repair,  and  the  house  was  burnt  down  by  accident,  he 
was  bound  to  rebuild  it. 

82.  It  is  now  become  usual,  where  the  intention  of  ^  J«^  ^p* 
the  parties  is  that  the  tenant  shall  not  be  liable  to  re- 
build in  case  of  accidental  fire,  to  except  it  in  the  co* 
Tenant  to  repair. 
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TITLE  IV. 

Estate  Tail  after  Possibility  of  Issue  extinct 


Sect.  1.  How  it  arises^ 

8.  It  has  some  QuaUtiei  of 

an  Estate  TaiL 

9.  But  it  is  in  fact  only  an 

Estate  for  Life. 
10.  This    Tenant   has    the 


Sect.  property  of  the  tin- 

ber, 
\%  BtU  is  restrained  from 

Malicious  Waste. 
le.  His     Privileges     not 

grantable  over. 


1.32. 


Idem, 


Section  1. 

How  it  ariMb    We  now  comc  to  treat  of  those  estates  for  life  which 

are  derived  from  the  operation  of  some  principle  of  law. 
Of  these  the  first  is  called  an  estate  tail  after  possibility 
of  issue  extinct ;  which  is  thus  described  by  Littleton  : 
"  Where  tenements  are  given  to  a  man  and  tp  his 
wife  in  especial  tail^  if  one  of  them  die  without  issue^ 
the  survivor  is  tenant  in  tail  after  possibility  of  issue 
extinct. 

2.  ''  So  if  they  have  issue^  and  the  one  die^  albeit  that 
during  the  life  of  the  issue^  the  survivor  shall  not  be 
said  tenant  in  tail  after  possibility  of  issue  extinct ;  yet 
if  the  issue  die  without  issue^  so  as  there  be  not  any 
issue  alive  which  may  inherit^  by  force  of  the  entail, 
then  the  surviving  party  is  tenant  in  tail^  after  possibi- 
lity of  issue  extinct." 

3.  ^^  Also  if  tenements  be  given  to  a  man  and  to  his 
heirs  which  he  shall  beget  on  the  body  of  his  wife ;  in 
this  case  the  wife  hath  nothing  in  the  tenements^  and 
the  husband  is  seised  as  donee  in  special  tail :  and  in 
this  case^  if  the  vnfe  die  without  issue  of  her  body^  be- 
gotten by  her  husband^  then  the  husband  is*  tenant  in  tail 
after  possibility  of  issue  extinct. 


Id,  8.  33. 
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4.  '*  And  note,  that  none. can  be  tenant  in  tail  after  utueton,  8.34. 
possibility  of  issue  estinct^  but  one  of  the  donees^  or  the 

donee  in  e^ecial  tail.  For  the  donee  in  general  tail 
cannot  be  said  to  be  tenant  in  tail  after  possibility  of 
issue  extinct ;  because  always  during  his  life  he  may  by 
possibility  have  issue^  which  may  inherit  by  force  of  the 
same  entail. .  And  in  the  same  manner  the  issue  which 
is  heir  to  the  donees  in  especial  tail  cannot  be  tenant 
in  tail  after  possibility  of  issue  extinct,  for  the  reason 
abovesaid." 

5.  Nothing  but  a  moral  impossibility  of  having  issue  1  int.  28. «. 
can  give  rise  to  this  estate.     Thus  if  a  person  gives 

lands  to  a  man  and  his  wife,  and  to  the  heirs  of  their 
two  bodies,  and  they  live  to  a  hundred  years,  without 
having  issue,  yet  they  are  tenants  in  tail;  for  the  law 
sees  no  impossibility  of  their  having  issue. 

6.  The  impossibility  of  having  issue  must  proceed  idem. 
from  the  act  of  God,  and  not  from  the  act  of  the  parties. 

For  if  lands  be  given  to  a  man  and  his  wife,  and  to  the 
heirs  of  their  two  bodies,  and  aft^r  they  are  divorced, 
causd  pTiScantractuSy  or  comanguinitatis,  their  estate 
ofmheritance  is  turned  to  a  joint  estate  for  life;-  and 
ahhough  they  had  once  an  inheritance  in  them,  yet 
for  that  the  estate  is  altered  by  their  own  act>  and  not 
by  the  act  of  God,  viz.  by  the  death  of  either  party 
without  issue,  they  are  not  tenants  in  tail  aft^  possibi- 
lity of  issue  extinct. 

7.  A  person  may  be  tenant  in  tail,  after  possRiility  of  BowIm's  caw, 
issne  extinct>  of  an  estate  in  remainder,  as  well  as  of  an  ^^  ^  *^'  "* 
estate  in  possession.    Thus  if  a  lease  be*  made  to  A.  for 

Kfe,  remainder  to  B.  and  his  wife,  in  special^tail ;  and 
B.  dies  vrithoQt  issue,  his  widow  will  immediately  be- 
<^i)ne  tefaant  iti  tail  ^fter  possibility  -of  issue  ^extinct'; 

8.  Thidestetie;' though  strictly  speaking  not  more  itiussome 
than  an  esti&te  for  life;  ^artalces  iiv  some  circumstances  S^toteT^.'^ 
of  an  estate  tail  Foratendntin  tt(il,^fterpos^ib«Uty  of  21^302.^ 
iftHe  )extmc^>  has  eight^t^alities  or  pri^rileges  ^ irf  ei))ktiii6il  }/]£H:.^|^* 
with  a  tenant  in  <«it>-^l .  He  Is  dispunishable^ fM  wtet^^ 
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because  he  continues  in  by  virtue  of  the  livery  upon 
the  estate  tail;  and  having  once  had  the  power  of 
committing  waste,  he  shall  not  be  deprived  of  it  by  the 
act  of  God.    2.  He  shall  not  be  compelled  to  attorn. 

3.  He  shall  not  have  aid  of  the  person  in  reversion,  be- 
cause he  having  originally  the  inheritance  by  the  first 
gift,  .has  likewise  the  custody  of  the  writings,  which  are 
necessary  to  defend  it.  4.  Upon  his  alienation  no  writ 
of  entry  in  consimili  casu  lies.  5.  After  his  death  no 
writ  of  intrusion  lies.  6.  He  may  join  the  mise  in  a 
writ  of  right,  in  a  special  manner.  7.  In  B.pracipe 
brought  by  him,  he  shall  not  name  himself  tenant  for 
•life.  8.  In  a  pracipe  brought  against  him^  he  shall  not 
be  named  barely  tenant  for  life. 

Bat  u  in  fact        Q.  There  are,  however,  four  qualities  annexed  to  this 

only  tenant  for  ,  "^  '  i 

life.  estate,  which  prove  it  tobe^  in  fact,  only  an  estate  for 

iiKcp%o\    ^^^' — 1-  1^  ^^^  tenant  makes  a  feoffment  in  fee,  it  is  a 

forfeiture;  because  having  no  longer  a  descendible 
estate  in  him,  he  cannot  transfer  such  an  estate  to  ano- 
ther,  without  the  prejudice  and  disherison  of  the  person 
in  remainder.  2.  If  an  estate  in  tail  or  in  fee  in  the 
same  lands  descends  upon  him,  the  estate  tail  after  pos- 
sibility of  issue  exinct  is  merged.  3.  If  he  is  impleaded, 
'  and  makes  default,  the  person  in  reversion  shall  be 
received,  as  upon  default  of  any  other  tenant  for  life. 

4.  An  exchange  between  this  tenant  and  a  bare  tenant 
for  life  is  good ;  for,  with  respect  to  duration,  their 
estates  are  equal. 

TUBtenanthas  10.,  It  is  Said  in  Herlakeuden's  case,  that  if  tenant  in 
thetimS^.  °  tail,  after  possibility  of  issue  extinct,  fells  the  trees,  the 
4  Rep.  63.  a.     lessor  shall  have  them  ;  for  inasmuch  as  he  has  but  a 

particular  estate  for  life  in  the  land,  he  cannot  have  an 
absolute  interest  in  the  trees  :  but  he  shall  not  be  pu- 
nished in  waste,  because  his  original  estate  was  not 
within  th?  Statute  of  Gloucester.  This  is  denied  by 
1  RoU.  Rep.      Lord  Coke,  who  is  reported  to  have  said,  that  at  common 

law  this  tenant  had  a  fee,  and  consequently  full  pow'er 
to  fell  ancl  dispose  of  the  trees;  and  notwithstanding 
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(he  statute'De  Donis  had  made  the  estate  to  be  only 
for  life,  yet  the  privilege  and  liberty  was  not  taken 
away. 

11.  In  Lewis  Bowles's  case,  the  Court  observed  that  U Rep. si. a., 
tenants  in  special  tail,  at  the  common  law,  had  a  limited 
fee  simple ;  and  when  their  estate  was  changed  by  the 
statute  De  Donis  Cond,  yet  there  was  not  any  change  of 
their  interest  in  doing  of  waste  ;  so  when,  by  the  death 
of  one  donee  without  issue,  the  estate  is  changed,  yet 
the  power  to  commit  waste,  and  to  convert  it  to  his  own 
use,  was  not  altered  nor  changed,  for  the  inheritance 
which  was  once  in  him.     And  in  a  modern  case  Lord  Wiiuamsi;.   ^ 
Eldon  held,  upon  the  authority  of  the  preceding  cases,  is  ves.  4i9. 
that  tenant  in  tail  after  possibility,  being  dispunishable  s^fad^siSf ' ' 
for  waste  by  law,  has  equally  with  tenant  for  life,  with- 
out impeachment  of  waste,  an  interest  and  property  in  . 
the  timber. 

12.  The  Court  of  Chancery,  by  analogy  to  the  rule  But  is  re- 
adopted  in  the  case  of  tenant  for  life,  without  impeach-  maiiciouB 
nient  of  waste  ;  will  restrain  persons  seized  of  estates  ^"  ®* 
tail  after  possibility  of  issue  extinct  from  pulling  down 

houses,  cutting  down  trees  planted  for  shelter  or  or-  2  cha.  Ca.  32. 
nament ;  or  any  other  kind  of  malicious  waste. 

13.  A  woman  being  tenant  in  tail  after  possibility  of  Abniuun  r. 
issue  extinct,  and  having  married  again,  her  second  2Freem.53. 
husl^and  felled  some  trees  in  a  grove  that  grew  near,  ^  ®^°^'  ^^' 
and  was  an  ornament  to,  the  mansion-house.     Having 

an  intent  to  fell  the  rest,  the  person  in  remainder  pre- 
ferred his  bill  to  restrain  her  from  felling  those  trees. 
The  Court  discovered  a  strong  inclination  to  grant  the 
injunction  :  but  the  case  was  referred. 

14.  A  woman,  tenant  in  tail  after  possibility  of  issue  Anon. 
extinct,  was  restrained  from  committing  vmste,  in  pull-  ^^'^^"•^js. 
ing  down  houses,  or  felling  trees,  which  stood  in  de- 
fence of  the  house ;  and  also  fruit  trees  in  the  garden. 

But  for  some  turrets  of  trees  which  stood  a  land's  length 
or  two  from  the  house,  the  Court  would  grant  no  in- 
junction^ because  she  had  by  law*  power  to  commit 
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waste ;  and  yet  she  was  restrained  in  the  particulars 
aforesaid,  because  that  seemed  malicious, 
f****^  Ab^        15.  On  a  motion  for  an  injunction  to  stay  a  jointress, 
400.  tenant  in  tail  after  possibility  of  issue  extinct^  from  com- 

mitting^ waste  >  it  was  urged  that  she  being  a  jointress 
within  the  statute  11  Hen.  7.  ought,  in  equity,  to  be  re- 
strained from  cutting  timber,  that  being  part  of  the  in- 
heritance, wbich  by  the  statute  she  was  restrained  from 
alienating.  The  Court  granted  an  injunction  against 
wilful  waste  in  the  site  of  the  house,  and  pulling  down 
houses. 
priTfleg«$        16.  The  privileges  which   this  tenant  enjoys  arise 


Srerf*"     ^    fipom  the  privity  of  estate,  and  because  the  inheritance 
1     1 28.  a.     ^^  ^^^^  jj^  jjj^  .  therefore  if  he  grants  over  his  estate 

to  another,  his  grantee  will  be  bare  tenant  for  life. 
Apwecc's  OM,       17.  Thus  whcre  a  tenant  of  this  kind  granted  over  his 

estate,  the  grantee  was  compelled  to  attorn  as  a  bare 
tenant  for  life  ;  and  so  to  be  named  in  a  quid  juris 
clamat.  For  although  it  were  true  that  a  tenant  of  this 
kind  was  not  compellable  to  attorn,  yet  that  was  a  privi- 
l^e  annexed  to  his  person,  not  to  the  estate  :  but  by 
the  assignment  the  privity  was  altered,  and  the  privilege 
gone. 
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Section  I. 

The  second  estate  for  life,  derived  from  the  common  q^^  ^^ 
law,  18  that  which  a  husband  acquires  in  his  wife's  lands  ^^' 
by  haring  issue  by  her ;  which  is  called  an  estate  by  the 
curtesy  of  England.     For  before  issue  had,  the  husband  i  imt.  35i. «. 
Im  only  an  estate  during  the  joint  lives  of  himself  and 
Ws  wife. 

TOL.   I.  t 


cur* 
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Lindebras,  u      2.  The  law  that  a  husband,  who  had  issue,  should  re- 
Tit  92.  tain  the  laiyls  of  his  deceased  wife  during  his  life,  pre- 

vailed among  all  the  northern  nations.     And  when  the 
customs  of  the  Normans  were  reduced  into  writing, 
this  law  was  inserted  among  them^  and  is  thus  expressed 
in  the  Latin  translation  of  the  Grand  Catutomier,  c.  121. 
Consuetudo  enim  in  Normannid  ex  antiquitate  approhata, 
quod  81  quia  uxarem  habiierit  ex  qua  haredem  aliquum 
procreaverity  quern  natum  vwumfuisse  constituent,  me 
vivat,  sive  decesserit,  totum  feodum  quod  mariius  pos- 
sidehat,  ex  parte  uxoris  suiB,  tempore  quo  decesserity 
ipsi  maritOy  quamdiu  ah  aim  nuptiisy  remunebit.    It  is 
'  '^  '        said  in  Home's  Mirror^  to  have  been  established  in 
England  by  King  Henry  I.  which  is  extremely  pro- 
bable^ as  there  is  a  full  account  of  it  in  the  Treatise 
Lib.  7.  c.  18.     that  bears  the  name  of  Glanville,  written  in  the  reign 

of  King  Henry  II. 

3.  An  estate  by  the  curtesy  of  England  is  thus  de- 
scribed by  Littleton^  s.  35. — ''  Where  a  man  taketh  a 
wife  seised  in  fee  simple>  or  in  fee  tail  general^  or  seised 
as  heir  in  special  tait  and  hath  issue  by  the  same  wife, 
male  or  female^,  bom  alive;  albeit  the  issue  after  dieth 
or  liveth^  yet  if  the  wife  dies^  the  husband  shall  hold' 
the  land  during  his  life,  by  the  law  of  England.''    And 

2P.Wmt.703.  Sir  J.  Jekyll  has  observed^  that  the  husband's  tenancy 

by  the  curtesy  has  no  moml  foundation ;  and  is  there- 
fore properly  called  a*  tenancy  by  the  curtesy  of  Eng- 
land, that  is^  an   estate  by  the  favour  of  the  law  of 

required.  England. 

4.  Littleton's  description  of  this  estate  points  out  four 
circumstances  as  absolutely  required  to  the  existence 
of  this  estate;  namely^  1.  Marriage.  II.  Seisin  of  the 
wife.     III.  Issue.     IV.  Death  of  the  wife. 

L  Bfarriage.         5.  With  rcspect  to  the  marriage^  it  must  be  between 
persons  capable  of  contracting  together^  and  duly  so- 
lemnized. It  should  however  be  observed^  that  although 
2  Bum*!  Ecci.  where  a  marriage  is  void,  the  man  does  not .  require  a 
Law  458.        tit|^  ^  curtesy;  yet  if  it  be  only  voidable,  and  is  not 
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annuDed  during  the  life  of  the  wife,  the  husband  will 
be  tenant  by  the  curtesy :  for  a  marriage  cannot  be 
avoided  by  the  ecclesiastical  courts,  after  the  death  of 
either  of  the  parties.  With  respect  to  the  mode  of 
proving  the  fsLct  of  marriage^  it  will  be  stated  in  the 
next  title. 

6.  As  to  the  seisin  of  the  wife,  or  of  the  husband  in  ii.  Seuin. 
right  of  her,  it  is  a  circumstance  absolutely  required; 

and  with  respect  to  corporeal  hereditaments,  it  must  be 

a  seisin  in  deed.     Thus  Lord  Coke  says,  if  a  man  dies  ^  iut.29.a. 

seised  of  lands  in  fee  simple,  or  fee  tail  general,  and 

they  descend  to  his  daughter,  who  marries,  has  issue,* 

and  dies  before  entry,  the  husband  shall  not  be  tenant  ^^'  ^- 

by  the  curtesy;  yet  in  this  case  the  husband  had  a 

seisin  in  law.     But  if  she  or  her  husband  had  entered 

during  her  life,  he  would  have  been  tenant  by  ^he 

curtesy. 

7.  The  time  when  the   seisin  commences,  whether  iio8t.30.a. 
before  or  after  issue  had,  is  immaterial ;  for  if  a  man 

marries  a  woman  seised  in  fee,  is  disseised,  and  then 
has  issue,  and  the  wife  dies,  he  shall  enter  and  hold  by 
the  curtesy.  So  if  he  has  issue  which  dies  before  the 
descent  of  the  lands  on  the  wife. 

8.  If  a  woman,  tenant  in  tail  general,  makes  a  feoff-  ^  i>»t.  29.  b. 
ment  in  fee,  and  takes  back  an  estate  in  fee,  and  mar* 

ries,  has  issue,  and  dies  ;  the  issue  may  in  ^formedon 
recover  the  land  against  his  father;  because  he  is  to  ' 
recover  by  force  of  the  estate  tail,  as  heir  to  his  mo- 
ther, and  is  not  inheritable  to  his  father. 

Mr.  Hargrave  has  observed  upon  this  passage,  that 
the  husband  could  not  have  curtesy  in  respect  of  the 
fee,  because  that  was  defeated  by  the  son's  recovery  in 
theformedon;  nor  in  respect  of  the  tail,  because  the 
wife's  feoffment,  before  the  marriage,  had  discontinued 
it ;  consequently  there  could  be  no  seisin  of  it  during 
the  marriage. 

9.  It  has  been  stated  that  the  possession  of  a  lessee  tu.  1. 1. 36. 
for  years  is  the  possession  of  the  person  to  whom  the 
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inheritance  descends^  before  entry  or  receipt  of  rent 
Therefore  if  lands^  which  are  let  for  years,  descend 
upon  a  married  woman^  who  lives  beyond  the  day  on 
which  the  rent  became  due,  without  receiving  it,  yet 
her  husband  will  be  entitled  to  curtesy. 

10.  An  estate  tail  descended  from  her  brother  to 
Alice  Richardson,  who  was  married^  and  had  issue ;  the 
lands  were  let  on  leases  for  years,  and  the  rents  were 
payable  at  Michaelmas  and  Lady  day.  The  tenants 
being  greatly  in  arrear,  Alice  did  not  receive  any  of 
the  Lady  day  rents,  but  died  four  months  after  that 
time ;  nor  did  any  other  person  receive  rent  during  her 
life.  The  question  was,  whether  her  husband  was  en- 
titled to  be  tenant  by  the  curtesy. 

Lord  Hardwicke  Baid^  if  Alice  had  died  before  Lady 
day,  there  could  not  have  been  a  doubt  of  the  husband's 
right  to  curtesy,  because  he  could  do  nothing  till  the 
rent  became  due.  The  only  objection  arose  from  the 
neglect  of  the  husband  in  not  distraining  for  the  rent 
which  became  due  at  Lady  day.  The  receipt  of  rent 
would  have  amounted  to  an  actual  seisin.  If  the  re- 
presentatives of  the  brother  had  received  any  rent  dur- 
ing the  life  of  the  wife,  it  would  have  been  a  material 
objection:  but  no  part  of  the  rent  which  accrued  after 
the  death  of  the  brother  was  ever  received  by  the  wife^ 
or  by  any  other  person ;  so  that  the  possession  of  the 
lessee  was  the  possession  of  the  wife ;  nor  could  there 
be  any  other  ivithout  making  the  husband  a  trespasser. 
Decreed  that  the  husband  was  entitled  to  be  t^iant  by 
the  curtesy. 

1 1 .  A  devise  to  executors  for  payment  of  debts  does 
not  prevent  the  descent  of  the  freehold  and  inherit- 
ance ;  from  whence  it  follows  that,  in  a  case  of  this 
kind,  there  will  be  curtesy. 

IS.  A  person^  who  had  issue  a  daughter^  devised  his 
lands  to  his  executors  for  payment  of  his  debts^  and 
until  his  debts  were  paid.  The  executors  entered. 
The  daughter  married,  had  issue,  and  died  ;  afterwards 
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tbe  debte  were  paid.     It  was  resolved  that  the  husband 
should  be  tenant  by  the  curtesy. 

13.  Where  the  wife's  estate  was  let  for  life  before  i  last,  29.  a. 
die  marriage^   the   husband  cannot  acquire  a  seisin 

thereof,  and  will  therefore  not  be  entitled  to  curtesy. 
If  a  rent  be  reserved^  it  seems  doubtfiil  whether  the 
husband  will  be  entitled  to  have  curtesy  of  it :  in  a 
»milar  case^   Lord  Coke  was  of  opinion  that  a  wife  Tit.  6.  c.  3. 
ihould  have  dower. 

14.  With  respect  to  the  seisin  which  is  necessary  in 
ioc<»|)oreal  hereditaments^  to  give  a  title  to  curtesy^  it 
will  be  stated  in  Title  21  Advowson^  and  the  subse- 
quent Titles. 

15.  The  third  circumstance  required  to  the  exist-  m,  Jiaue^ 
ence  of  an  estate  by  the  curtesy  is  issue  ;  after  which 

the  husband  was  formerly  allowed  to  do  homage  alone^ 
and  was  called  tenant  by  the  curtesy  initiate.  Such 
issue  must^  however,  have  the  following  qualities  to 
entitle  the  husband  to  curtesy.  1.  It  must  be  born 
alive.  2.  In  the  lifetime  of  the  mother.  3.  And  be 
capable  of  inheriting  the  estate. 

16.  By  the  old  law  it  was  deemed  necessary  that  the  who  must  be 
child  should  not  only  be  born  alive,  but  be  heard  to  Bract.438.a. 
cry ;  and  that  circumstance  was  to  be  proved  by  per-  g  Rep!  34!  h. 
sons  who  actually  heard  it,  not  by  those  who  learned  it  ^^^'  ^'  ^* 
by  hearsay.   Littleton,  however,  appears  to  have  doubted 

whether  it  was  necessary  to  prove  that  the  child  cried ; 
and  Lord  Coke  deduces  an  argument  from  the  form  of 
pleading,  in  cases  of  this  kind,  to  prove  that  any  other 
evidence  would  be  sufficient. 

17   The  issue  must  be  born  in  the  lifetime  of  the  in  the  ufctinie 
^-ife :  so  that  if  she  dies  in  childbed,  and  the  issue  is  1  inst  2y.\ 
taken  out  of  the  womb  by  the  CsBsarean  operation,  the  ^  ^^^'  ^^' "' 
husband  wiH  not  be  entitled  to  curtesy.     For  at  the  in- 
tent of  the  mother's  death  he  was  clearly  not  entitled, 
as  having  had  no  issue  bom :  but  the  land  descended 
to  the  4AaM,  'wtiile  in  his  mother's  womb ;  and  the  es- 
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tate^  being  once  so  vested^  shall  not  be  taken  from  him 
and  his  heirs. 

18.  It  is  immaterial  whether  the  issue  be  bom  before 
or  after  the  seisin  of  the  wife.  Thus  if^  after  issue  is 
bom^  lands  descend  to  the  wife^  be  the  issue  dead  or 
alive  at  the  time  of  the  descent^  the  husband  shall  be 
tenant  by  the  curtesy.  So  if^  after  the  death  of  the 
issue^  the  wife  acquires  lands  in  fee^  and  dies  without 
having  had  any  other  issue^  her  husband  shall  be  tenant 
by  the  curtesy.  For  the  having  issue^  and  being  seised 
during  the  coverture^  is  sufficient^  though  it  be  at  seve- 
ral times. 

19.  The  issue  must  be  such  as  is  capable  of  inherit- 
ing the  estate :  therefore  if  lands  be  given  to  a  woman 
and  the  heirs  male  of  her  body^  who  has  issue  a  daugh- 
ter only^  her  husband  will  not  be  tenant  by  the  curtesy. 

20.  If  a  woman  seised  in  fee  simple  marries^  has  is- 
sue^ and  then  her  husband  dies^  and  she  takes  another 
husband^  by  whom  she  also  has  issue ;  though  the  issue 
by  the  first  husband  be  livings  yet  the  second  husband 
shall  be  tenant  by  the  curtesy ;  because  his  issue  by 
possibility  may  inherit^  if  the  first  issue  die  without 
issue. 

21.  If  the  wife  has  issue^  and  after  is  attainted  of 
felony^  so  as  the  issue  cannot  inherit  to  her^  yet  the 
husband  shall  be  tenant  by  the  curtesy^  in  respect  of 
the  issue  bom  before  the  felony^  which  by  possibility 
might  then  have  inherited.  But  if  the  wife  had  been 
attainted  of  felony  before  issue  had^  although  she  had 
issue  afterwards^  the  husband  would  not  be  tenant  by 
the  curtesy. 

22.  It  is  a  mie  of  law  that  no  person  can  be  heir  to 
an  ancestor^  unless  such  ancestor  died  seised :  hence 
probably  arose  the  doctrine  which  requires  an  actual 
seisin  in  the  wife ;  for^  without  such  an  actual  seisin> 
her  issue  would  not  be  capable  of  inheriting  from  her. 

23.  The  fourth  and  last  circumstance  required  to 
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^ive  a  title  to  curtesy  is  the  death  of  the  wife^   by  i  inst  30.  a. 
which  the  estate  of  the  husband  becomes  consummate. 

34.  By  the  special  custom  of  gavelkind^  a  husband  cnrtes^in 
who  survives  his  wife  is  entitled  to  a  moiety  of  her  ^^*^"^' 
hnds^  whether  he  has  issue  or  not ;  but  which^  in  con- 
fonnity  to  the  custom  of  Normandy^  is  forfeited  by  a 
second  marriage.  Mr.  Robinson^  in  his  Treatise  on 
Gavelkind^  observes  that  this  was  formerly  called  the 
Man's  Free  Bench ;  and  cites  a  record  of  31  Edw.  1. 
Id  which  this  custom  is  recognized. 

85.  As  to  the  persons  who  are  capable  of  acquiring  wbo  maybe 
an  estate  of  this  kind,  it  will  be  sufficient  to  observe,  Sn^.''^  ^ 
that  all  those  who  are  capable  of  taking  freehold  es- 
tates xnay  be  tenants  by  the  curtesy. 

26.  An  alien  cannot,  however,  be  tenant  by  the  cur-  7  Rep.  25.  a. 
tesy ;  for  although  he  may  take,  an  estate  by  purchase,  ^  ^*°'*  **^' 
for  the  benefit  of  the  crown,  yet  he  cannot  take  an 
estate  by  act  of  law  ;  for  the  law  will  not  transfer  an 
estate  to  a  person  who  cannot  keep  it,  but  must  imme- 
diately give  title  to  another.  If  an  alien  be  made  a 
denizen,  and  afterwards  has  issue,  he  may  be  tenant  by 
the  curtesy,  in  respect  of  such  issue ;  though  he,  would 
not  be  entitled  on  account  of  issue  had  before. 

27.  Persons  attainted  of  treason  or  felony  cannot  be  Bro.  Ab. 
tenants  by  the  curtesy  ;  for,  being  extra  legem  positi,  ^rt««y»  ^* 
they  are  become  incapable  of  deriving  any  benefit  from 
the  law ;  and  by  consequence,  of  this  in  particular, 
which  intended  to  give  the  inheritance  only  to  those 
who  were  capable  of  holding  it  during  their  lives. 
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1  Inst  30.  b. 


Sbctiom  I. 

It  appears  from  Glanville^  lib.  7.  c.  18^  that  tke  right 
to  curtesy  was  originally  confined  to  the  maritagium  of 
the  wife.  But  when  Bracton  wrote^  this  right  appears 
to  have  been  ei^tended  to  all  the  lands  whereof  the  wife 
was  seised^  whether  she  acquired  them  by  inheritance^ 
or  as  a  maritagiMmy  or  by  donation.  And  Littletoa's 
description  of  curtesy  extends  to  all  estates  in  fee  simple. 

3.  If  a  woman^  tenant  in  tail  after  possibiUty  of  issue 
extinct^  takes  a  husband^  has  issue^  and  the  fee  simple 
descends  upon  her^  the  husband  will  be  entitled  to  cur- 
tesy ;  because^  by  the  descent  of  the  fee^  the  estate  tail 
after  possibility  was  merged ;  and  the  wife  became  te- 
nant in  fee  simple  executed. 

3.  A  man  may  be  tenant  by  the  curtesy  of  a  capital 
messuage^  though  it  be  ctq^ut  camiuausj  or  baraniie, 
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^  well  as  of  a  casde^  which  serves  fof  the  public  de- 
fence of  the  realm ;  and  also  of  an  honor  or  manor^  lyith 
all  ihHT  rights  and  appurtenances. 

4.  Where  by  articles  previous  to  marriage  a  woman  stedman  v. 
gmated  to  her  intended  husband,  during  their  joint  3^^423. 
Ihes,  the  intereist  of  her  money,  and  the  rents  of  her 

estate,  of  which  she  was  seized  in  fee,  to  maintain  the 
house,  &c. ;  Lord  Hardwicke  held  that  this  was  not  in- 
tended to  ajbridge  the  husband's  legal  rights ;  there- 
fore that  he  was  entitled  to  be  tenant  by  the  curtesy 
of  the  estate  whereof  his  wife  was  seized  at  the  time 
of  the  marriage,  as  well  as  to  an  estate  which  came  to 
h^r  after. 

5.  Before  the  statute  De  Donis  conditional  fees  were  Esutes  tail, 
subject  to  curtesy.     And  when  that  statute  converted 

them  into  estates  tail,  husbands  were  allowed  to  be  te^ 
nantfi  by  the  curtesy  of  them  also. 

6.  Where  lands  were  ^ven,  before  the  statute  Dig  8Rep.35.l1. 
Doms^  to  a  man  and  a  woman,  and  the  heirs  of  their 

bodies  to  be  begotten,  the  course  of  descent  was  in 
some  de^ee  changed  by  their  having  issue  ;  for  then 
the  land  became  descendible  to  all  the  heirs  of  the 
donee's  body,  and  also  liable  to  the  curtesy  of  a  second 
husband.  To  prevent  this,  it  was  enacted  by  the  sta- 
tute De  DoniSj  that  where  lands  were  given  in  this 
manner,  a  itocond  husband  should  not  be  tenant  by  the 
curtesy. 

7  Iii  Littleton's  description  of  curtesy,  it  is  confined 
to  women  seized  as  heirs  in  special  tail.  There  can  be 
no  doubt,  however,  but  that  the  husband  of  a  woman 
donee  in  special  tail  would  be  also  entitled  to  curtesy. 

8.  It  was  formerly  doubted  whether  a  man  could  be 
tenant  by  the  curtesy  of  an  estate  tail,  after  failure  of 
issue  capable  of  inheriting  the  estate ;  by  which  the 
estate  tail  was  in  fact  determined,  and  the  donor's 
fight  to  (lie  reversion  accrued.  But  it  has  been  re- 
solved that,  in  a  case  of  this  kind^  the  husband  shouM 
have  Ins  curteBy. 
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sr^'m"'  ®*  ^  '"^"'  having  issue  two  daughters,  gave  landi  to 
1  init.30.B.  the  elder,  and  the  heirs  of  her  body  ;  remainder  to  the 
younger,  and  the  heirs  of  her  body.  The  elder  daugh- 
ter married,  and  had  issue  bom  alive,  that  died  ;  after- 
wards she  herself  died.  The  younger  daughter  entered 
upon  the  husband  of  the  elder,  who  claimed  to  betenant 
by  the  curtesy.  It  wag  objected  that  the  husband 
should  not  in  this  case  be  tenant  by  the  curtesy,  be- 
cause the  estate  of  the  wife  was  determined ;  and  Ute 
estate  of  the  husband,  which  was  derived  out  of  that 
of  the  wife,  could  not  continue  longer  than  the  pri- 
mitive estate  endured ;  for^  ^:ea$ante  atatu  jnimitko, 
cesaat  derivatwua.  But  it  was  answered  and  resolved 
that  at  common  law,  if  lands  had  been  given  to  a 
woman  and  the  heirs  of  her  body,  and  she  had  taken  a 
husband,  and  had  issue,  and  the  issue  had  died,  and  the 
wife  had  died  without  issue,  whereby  the  inheritance 
of  the  land  reverted  to  the  donor;  in  that  case  the 
estate  of  the  wife  was  determined,  and  yet  the  husband 
should  be  tenant  by  the  curtesy ;  for  that  was  Uuili 
implied  in  the  gift :  that  the  husband  was,  therefore, 
entitled  in  this  case  to  hold  the  estate  tail  during  its 
life,  as  tenant  by  the  curtesy.  The  estate  by  the 
curtesy  was  not  derived  merely  out  of  the  estate 
of  the  wife,  but  was  given  to  the  husband  by  the  pri- 
vilege and  benefit  of  the  law ;  for  as  soon  as  the 
husband  had  issue,  hia  Utle  became  initiate,  and  could 
not  afterwards  be  defeated  by  the  death  of  the  issue ; 
which,  being  the  act  of  God,  ought  not  to  turn  to  his 
prejudice. 
1  inrt.  234.  •.  10.  Curtesy  is  an  incident  so  inseparably  annexed  to 
6  Rep.  41.  *.  ^^  estate  tail,  Uiat  it  cannot  be  restrained  by  any  pro- 
viso or  condition  whatever. 

11.  A  man  may  be  tenant  by  the  curtesy  of  an  estate 
in  fee  simple,  or  in  tail,  held  in  coparcenary,  or  in  com- 
mon with  other  persons ;  of  which  an  account  wiU  be 
g^ven  under  those  Titles. 

13.  Although  curtesy  is  a  right  derived  from  positive 
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institution^  not  from  any  moral  principle^  yet  it  is  much 

faYoured  in  equity;  for  trust  estates  have  been  decreed  Tit.  12.  c.  2. 

to  be  subject  to  curtesy  ;  and  the  courts  of  equity  will 

assist  a  tenant  of  this  kind  in  removing  trust  terms  for 

years ;  of  virhich  an  account  will  be  given  hereafter. 

.  13.  It  has  been  stated  to  be  a  rule  in  equity  that  Monej  to  be 

money  agreed  or  directed  to  be  laid  out  in  the  purchase  ^T^^ 

of  land^  shall  be  considered  as  land  to  all  intents  and 

purposes.     And  upon  this  principle  it  has  been  held 

that  a  man  may  be  tenant  by  the  curtesy  of  money 

agreed  or  directed  to  be  laid  out  in  the  purchase  of 

land. 

14.  A  person  devised  3001.  to  her  daughter  Mary^  to  sweeupie 
be  laid  out  by  her  executrix  in  the  purchase  of  land^  and  2  v«^^5^ 
settled  to  the  only  use  of  her  said  daughter  and  her 
children ;  if  she  died  without  issue^   the  lands  to  be 
equally  divided  between  her  brothers  and  sisters.     The 
plaintiff  married  Mary  the  legatee^  and  had  issue  by 

her.  She  and  her  children  being  dead^  and  the  money 
not  laid  out  in  land^  the  bill  was^  that  the  plaintiff  might 
either  have  the  money  laid  out  in  the  purchase  of  land^ 
and  settled  on  him  for  life^  as  tenant  by  the  curtesy  ;  or 
have  the  interest  of  it  during  his  life. 

The  Court  observed^  that  if  this  had  been  an  imme-  CnnDingiuuii  v. 
diate  devise  of  land^  the  devisee  would  have  been  tenant  Tv^Jm. 
in  tail,  consequently  the  husband  would  have  been  te-  F^ltfoJr/ 
nant  by  the  curtesy.     It  was,  therefore,  decreed  that  ^•^* 
the  money  should  be  considered  as  land ;  and  that  the 
plaintiff  should  have  the  interest  and  produce  thereof 
during  his  life,  as  tenant  by  the  curtesy. 

15.  An  equity  of  redemption   of  an   estate  in   fee  Equities  of 
simple  which  is  mortgaged  in  fee,  or  for  years,  has  been  ^^•"p'^"- 
decreed  to  be  subject  to  curtesy ;  of  which  an  account  Tit.  15.  c 3. 
will  be  given  hereafter. 

16.  Some  incorporeal  hereditaments,  such  as  advow-  inomomi 
sons,  tithes,  commons,  and  rents,  are  liable  to  curtesy ;  moti. 

of  which  an  account  will  be  given  under  those  respective 
Tide*. 
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17.  Having  stated  the  different  kinds  of  property 
which  are  liable  to  curtesy^  it  will  now  be  necessary  to 
enquire  what  things  are  not  subject  to  this  right. 

18.  No  estates  in  land  are  subject  to  curtesy^  bat 
those  of  inheritance ;  for  an  estate  by  the  curtesy  is  a 
continuation  of  the  inheritance ;  and^  therefore^  there 
can  be  no  tenancy  by  the  curtesy^  unless  the  children 
take  the  inheritance ;  for  it  is  absolutely  necessary  that 
the  moment  the  husband  takes  as  tenant  by  the  curtesy, 
the  inheritance  should  descend  from  the  wife  to  h^ 
child  or  children. 

19.  Lands  were  devised  to  Ann  Boothby  and  her 
assigns  for  her  life ;  if  she  married^  and  had  issue 
male  of  her  body  livuig  at  the  time  of  her  death,  then 
to  such  issue  male  and  his  heirs  male  for  ever.  Ann 
Boothby  married^  had  issue^  and  died  in  the  hfietime  of 
her  husband. 

It  was  held  that  the  inheritance  never  having  been 
vested  in  the  wife  during  her  life^  her  husband  cooki 
not  be  tenant  by  the  curtesy. 

2D.  Lands  were  devised  to  A.  and  her  heirs;  if  she 
died  before  her  husband,  he  to  have  d(M.  a  year ;  the 
remainder  to  go  to  the  children.  The  wifie  died  before 
her  husband.  The  Court  said  it  was  a  rule,  in  the 
case  of  a  tenancy  by  the  curtesy,  thai  die  estate  sfaouU 
come  out  of  the  inheritance,  and  not  out  of  the 
freehold;  therefore  the  husband  was  not  entitled  to 
curtesy. 

21 .  A  woman  tenant  in  tail,  previous  to  her  marriage, 
conveyed  her  estate,  by  lease  and  release,  to  trustees, 
to  the  use  of  her  husband  for  life,  nemainder  to  herself 
for  life,  remainder  to  the  finst  and  other  sons  of  the  mar- 
riage. The  woman  died  in  the  lifetime  of  her  hus- 
band ;  and  it  was  held  that  the  ImsbajMl  did  not  take 
«iy  estate  under  the  Bettiement^  beoaase  it  was  not 
competent  ti»  the  wife  to  pass  tiie  estate  by  jnch  a  con- 
veyaoce^  to  the  jprejudice  of  her  issue,  after  her  death, 
and  that  he  did  not  take  an  estate  by  the  curtesy ;  be- 


Title  V.  Curtesy.  Ch  IL  d- 21—88.  15T 

tause  the  instant  the  marriage  took  effect  the  estate  wa5  Tit.  2.  e.  2. 
vested  in  the  husband  during  the  joint  lives  of  himself  '* 
and  his  wife ;  consequently  there  never  Was  one  moment 
during  the  coverture  when  the  wife  was  seised  of  an 
estate  tail  in  possession  ;  which  was  necessary  in  order 
to  make  the  husband  tenant  by  the  curtesy. 

22.  Estates  in  fee  os  in  tailj  which  are  held  in  ioint-  Eitateain 

Joint-teiuuiCT* 

tenancy^  are  not  subject  to  curtesy ;  c^  which  the  reason  j^^  jg^ 
will  be  given  in  that  Title. 

23.  Lord  Coke  says,  a  man  shall  not  be  tenant  by  Remainders 

.1  .  /•  .     ,  •  .       .  and  Rever- 

tne  curtesy  ot  a  remainder  or  reveriHon  expectant  upon  nons. 

an  estate  of  freehold,  unless  the  particular  estate  be  de-  ^  ^"*^^-*' 

tennined  during  the  coverture*     But  a  man  is  entitled 

(0  curtesy  of  a  reversion  expectant  on  an  estate  for 

years,  because  the  wife  was  seised  of  the  freehold.  -^ji/e,ci.i.io. 

24.  A  man  cannot  be  tenant  by  the  curtesy  of  lands  Lmndaaasigncd 

,         for  Dower. 

which  are  assigned  to  a  woman  for  her  dower ;  of  which 
the  reasons  will  be  given  in  the  next  Title. 

25.  Copyhold  estates  are  not  liable  to  curtesy  by  the  copyboid 
common  law :  but  there  are  many  manors  in  which 

the  husband  of  a  female  copyholder  is,  by  particular 
custom,  entitled  to  his  wife's  estate,  if  he  survives  her,  '^**-  ^^' 
of  which  an  account  will  be  given  hereafter.  A  m&n 
may,  however,  be  tenant  by  the  curtesy  of  the  rents 
and  services  due  for  copyholds^  where  his  wife  was 
seised  of  the  manor  of  which  they  are  held. 

26.  An  estate  by  the  curtesy  is  no  more  than  a  bare  Nature  of  this 
estate  for  life  ;  nor  has  this  tenant  any  more  privileges 

than  a  mere  tenant  for  life.  By  the  custom  of  Nor* 
mandy^  it  was  determinable  upon  the  second  maxriage  of 
the  tenajxt ;  which^  we  have  seen^  is  still  the  case  in 
gavelkiad  lands. 

27.  An  estate  by  the  curtesy  is  considered  in  many  3  Rep.  22.  b. 
respects  as  a  continuation  of  the  wife's  estate ;  therefore 

the  husband  is  entitled  to  all  those  rights  and  privileges 
which  his  wife  would  have  had  if  she  were  alive^  and 
which  were  annexed  to  her  estate. 
28-  No  entry  is  necessary  to  complete  this  estate ;  Jj^*  ,3 

1  ' 
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for  on  the  death  of  the  wife^  the  law  adjudges  the  free- 
hold to  be  in  the  husband  immediately^  as  tenant  by  the 
curtesy. 

1  Atk.  606.  29.  Where  an  estate^  of  which  a  man  is  tenant  by  the 

curtesy^  is  charged  with  the  payment  of  a  sum  of 
money ;  the  person  entitled  to  the  inheritance  can 
oblige  the  tenant  by  the  curtesy  to  keep  down  the  in- 
terest^ as  well  as  any  other  tenant  for  life. 

2  Inst.  301.  30.  The  tenant  by  the  curtesy  shall  be  attendant  on 

^'    '  ^     the  lord  paramount  for  the  services  due  in  respect  of  the 
lands  that  he  holds  by  this  title. 
Forfeitable  for      31.  If  a  tenant  by  the  curtesy  aliens  in  fee^  or  in  tail, 
2iiiit.309.       or  for  the  life  of  the  grantee^  it  is  a  forfeiture  of  his 

estate  ;  and  the  person  in  reversion  may,  by  the  Stat, 
of  Westminster  2.  c.  24.  have  a  writ  of  entry^  m  cann- 
mili  casu. 
Tit.  32.  c.  24.        33.  Tenants  by  the  curtesy  are  restrained  by  the 

Stat,  of  Gloucester,  6  Edw.  1.  c.  1.   from  barring  the 
heirs  of  their  wives,  by  warranty  without  assets. 
Bnt  not  for  33.  A  husbaud  does  not  forfeit  his  right  to  an  estate 

3p!wmi.276.  by  the  curtesy,  by  leaving  his  wife,  and  living  in  adul- 
tery with  another  woman. 
Thu  Tenant  is      34.  It  appears  to  have  been  doubtful  whether  a  te- 
^Mte.   ^  ^  nant  by  the  curtesy  was  punishable  at  commou  law  for 
?i"^l**'     waste.    It  was  therefore  enacted  by  the  Stat,  of  Glou- 

301,353.  ,  "^ 

cester  6  Edw.  1.  c.  5.  that  a  writ  of  waste  might  be 
brought  against  him,  and  that  he  should  incur  the  same 
penalties  for  committing  waste  as  any  other  tenant  for 
life. 
2  init.  301.  35.  There  is  such  a  privity  of  estate  between  the 

Sto.  p.  230.      tenant  by  the  curtesy  and  the  heir,  that  at  common  law, 

although  both  had,  as  it  were  by  consent,  granted  away 
their  estates,  yet  no  action  of  waste  lay  against  any 
other  than  the  tenant  by  the  curtesy ;  nor  against  him, 
by  any  other  than  the  heir  at  law.  By  the  Statute  of 
Gloucester,  c.  5.  a  remedy  is  provided  for  the  grantee 
of  the  reversion,  against  a  tenant  by  the  curtesy,  so 
long  as  he  continues  his  estate ;  or  against  his  assignee. 
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But  while  the  heir  keeps  his  reversion,  the  tenant  by 
the  curtesy  is  liable  to  his  action  of  waste,  notwithstand- 
ing; any  assignment;  the  statute  having  provided  no 
remedy  for  this  case.  * 
%.  It  appears  somewhat  doubtful  whether  tenant  by  ^  ^?«*-  ^^-  •• 

Da     X» 

the  curtesy  is  within  the  statute  6  Anne,  c.  31.  respect*  TU.3.e.2. 
ing;  accidental  fire. 
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Section  I. 

Origin  of        The  third  estate  for  life,    derived  from   the  law,  is 

that  which  a  widow  acquires  in  a  certain  portion  of 
her  husband's  real  property,  after  his  deaths  for  her 
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support  and  maintenance.     It  is  called  Dower^  and  \» 
derived  from  the  Germans/  among  whom  it  w&is  a  rule 
that  a  virg^in  should  have  no  marriage  portion^  but  that 
the  husband  should  allot  a  part  of  his  property  for  her 
use^  in  case  she  survived  him.     Thus  Tacitus  says^— 
Dotem  nan  tixar  marito,  sed  uxori  maritus  qffert.    And 
when  the  Germans  established  themselves,  in  the  south- 
em  parts  of  Europe^  and  reduced  their  customs  into  * 
writing,  they  fixed  the  portion  of  the  husband's  lands,  y^pf  ^^ 
which  he  might  allot  for  his  wife's  dower.  The  Longo-  Baim.  Form. 
bardic  code  directed  that  it  should  consist  of  a  fourth  937. 
part,  the  Gothic  of  a  tenth;  and  in  process  of  time  re-  c. *i5.^^' ^*'^"*' 
g^lar  forms  were  invented  for  the  purpose  of  consti- 
tuting dower. 

2.  The  Saxons,  like  all  the  other  German  nations,  Undebrog, 
were  well  acquainted  with  the  custom  of  dower ;  fw  it  ^^  ^"*  ^•'^* 
appears  from  the  laws  of  King  Edihund,  that  a  widow 
was  entitled  to  a  moiety  of  her  husband's  property,  for 
her  life ;  but  which  she  forfeited  by  a  second  marriage. 
In  the  Aj^endix   to  Somner's  Gavelkind,  there  is  a 
Saxon  charter,  intituled  Chirographum  Peroetustum  de 
Nuptiis  contrahendis,  et  Dote  Canstittsendd,  in  which 
particular  lands,  together  with  thirty  oxen,  twenty  cows, 
ten  horses,  and  ten  bondmen,  are  iq)pointed  for  the 
wife's  dower.     It  is  not  known  whether  the  Conqueror 
made  any  alteration  in  the  Anglo-Saxon  customs  re- 
q>ecting  dower ;  so  that  it  probably  continued  to  con- 
sist of  a  moiety  of  the  husband's  lands,  upon  condition 
that  the  widow  remained  chaste  and  unmarried.     But 
by  the    charter  of  King  Henxy  I.   this  condition   of 
cittstity  and  widowhood  was  only  required  where  (here 
was  issue. 

3.  The  law  of  dower  appears^  however,  to  have  been 
altered  in  the  reign  of  King  Henry  II. ;  for  GlanviUe  Lib.6.c.  i» 
states  it  thus.  Every  man  was  bound,  both  by  the  civil  ' 
and  ecdesiastical  law,  to  endow  hi»  wife  at  the  time  of 
his  narriage ;  either  by  naming  the  dower  in  particular, 
or  by  ei^owiag  ker  generally  of  aft  hie  lands.  If  he 
VOL.  1.  11 
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endowed  her  generally^  then  the  wife  was  entitled  to  her 
do8  ratianabilis,  which  was  one-third  of  her  husband's 
'freehold.  If  he  named  a  dower  which  amounted  to 
more  than  a  thirds  it  was  not  allowed^  but  was  reduced 
to  a  third.  Nor  was  the  wife  entitled  to  dower  out 
of  any  of  her  husband's  subsequent  acquisitions^  unless 
he  specially  engaged  before  the  priest  to  endow  her 
of  them.  And  these  regulations  are  exactly  similar 
cm.  to  those  contained  in  the  Grand  Cauatumieroi  Nor- 

mandy. 

4.  Nothing  is  mentioned  in  King  John's  Magna 
Charta^  or  the  first  charter  of  Henry  III.  respecting 
dower :  but  in  the  charters  of  1217  and  1324^  it  is  de- 
clared that  dower  should  consist  of  a  third  of  all  the 
lands  which  the  husband  held  during  his  life^  unless 
the  vrife  had  been  endowed  of  a  smaller  portion  at  the 
chtfi^  church  door.  Assignetur  autem  ei  pro  dote  sua,  tertia 
2  lut.  16.       pars  totius  terrw  mariti  sui,  "qtue  fuit  sua  in  vita  ma, 

nisi  de  minori  Jkierit  dotata  ad  ostium  ecclesiie. 
Dower  at  com-      6.  Dowcr  at  common  law  is  thus  described  by  Lit- 
tleton^ s.  36. — '^  Tenant  in  dower  is  where  a  man  is 
seised  of  certain  lands  .and  tenements  in  fee  simple^  fee 
tail  general^  or  as  heir  in  special  tail^  and  taketh  a  wife^ 
and  dieth ;  the  wife^  after  the  decease  of  her  husband, 
shall  be  endowed  of  a  third  part  of  such  lands  and  tene- 
ments as  were,  her  husband's  at  any  time  during  the 
coverture ;  to  have  and  to  hold  to  the. same  wife  in  se- 
veralty^ by  metes  and  bounds^  for  term  of  her  life; 
whether  she  hath  issue  by  her  husband  or  no^  and  of 
what  age  soever  the  wife  be^  so  as  that  she  be  past 
the  age  of  nine  years^  at  the  time  of  the  death  of  her 
husband.'' 
Dower  If  a  g.  Jt  has  been  stated  that  curtesv  is  founded  on  posi- 

moral  right.  ,  j  *■ 

2  p.Wmi.  702.  tive  institutions ;  but  dower  is  not  only  a  civil,  but  also 

a  moral  right.  Thus  Sir  Joseph  .  Jekyll  says,  "  the  re- 
lation of  husband  and  wife,  as  it  is  the  nearest,  so  it  is 
the  earliest ;  and,  ther^ore,  the  wife  is  the  prefer  ob- 
ject of  the  care  and  kindness  of  the  husband.     The 
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husband  is  bound  by  the  law  of  God  and  man  to  pro- 
Tide  for  her  during  his  life ;  and  after  his  death  the 
moral  obligation  is  not  at  an  end^  but  he  ought  to  take 
care  of  her  provision  during  her  own  life.  This  is  the 
more  reasonable^  as^  during  the  coverture,  the  wife  can 
acquire  no  property  of  her  own.  If  before  her  mar- 
riage she  had  a  real  estate,  this  by  the  coverture  ceases 
to  be  hers  ;  and  the  right  thereto,  while  she  is  married> 
vests  in  her  husband.  Her  personal  estate  becomes  his 
absolutely,  or  at  least  is  subject  to  his  control ;  so  that 
unless  she  has  a  real  estate  of  her  own  (which  is  the 
case  of  but  few,)  she  may  by  his  death  be  destitute  of 
the  necessaries  of  life ;  unless  provided  for  out  of  his 
estate,  either  by  a  jointure,  or  dower.  As  to  the  hus- 
band's personal  estate,  unless  restrained  by  special  cus- 
tom, which  very  rarely  takes  place,  he  may  give  it  all 
away  from  her.  So  that  his  real  estate,  if  he  has  any, 
is  the  only  plank  she  can  lay  hold  of,  to  prevent  her 
sinking  under  her  distress.  Thus  the  wife  is  said  to 
have  'a  moral  right  to  dower." 

7.  Dower  by  custom  is  where  a  widow  becomes  en-  Dower  by  cuf- 
titled  to  a  certain  portion  of  her  husband's  lands,  in     ™' 
consequence  of  some  local  and  peculiar  custom.     And  iin»t.33.b, 
in  cases  of  this  kind  the  widow  cannot  waive  the  pro- 
vision thereby  made  for  her,  and  claim  dower  at  com- 
mon law,  because  all  customs  are  equally  ancient  with 

the  common  law. 

8.  Thus  by  the  custom  of  gavelkind,  the  widow  is  Rbb.  Gar.  159. 
entitled  to  a  moiety  of  all  the  lands  and  tenements  which  c.  16. 

her  husband  held  by  that  tenure.     This  was  formerly 
called  free  bench,  and  is  forfeitable  by  a  second  mar- 
riage^ or  by  the  having  a  bastard  child.     And  it  is  ob-  LuabftrdArch. 
servable,  that  this  species  of  dower  is  exactly  similar  to 
that  which  existed  in  the  time  of  the  Saxons. 

9.  By  tiie  custom  of  some  burroughs,  the  wife  shall  Lit  s.  166. 
have  for  her  dower  all  the  tenements  that  were  her 
busbattd's ;  which  is  also  called  free  bench. 

10.  By  the  custom  of  most  manors  of  which  lands  nu  lo,  cL  3. 
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Robint  V, 
Cnitchley» 
2  WUs.  R.  122. 
Ilderton  v. 
nderton,  2  U. 


sxe^  heW  by  copy  of  court  vo\\,  tbe  widows  of  copy- 
holders are  entitled  to.  a  certain  part,  w^  sometiroea  to 
the  whole,  of  ^heir  husbai^d's  land^,  as  their  ^pwer  or 

free  bench. 

1 1,  l^ittktoja's  deacnptioa  pf  dower  at  common  law 
pointy  put  three  circumstances  as  absolutely  necesgary 
^0  create  a  title  to  dower ;  namply,  marriage,  seisin, 
^nd  deatlji  of  the  husband. 

1^,  With  respect  to  the  marriage,  it  must  be  between 

perspys  capable  of  contracting  together,  and  duly  cele- 

^>rated ;  for  it  U  a  maxim  of  la^,  ubi  nullum  fnairi- 

mo»i^WXL,  ibi  nvUa  dQS ;  and  although  the  marriage  be 

had  Itefore  the  partita  are  of  sufficient  age  to  consent; 

yet  if  the  wife  be  past  the  age  of  nine  year^  tft  the 

time  of  her  husband's  death,  she  shall  be  endowed,  of 

what  age  soever  her  husband  be,  although  he  were  but 

four  years  old.    Wherein  it  is  to  be  observed,  (wys 

XiOrA  Coke,)  that  although  comensus,  mm  concuftt^u^ 

facit  matHmonium,  an4  that  a  woman  cannot  consent 

before  twelve  years,  nor  a  man  before  fourteen ;  yet 

this  inchoate  and  imperfect  marriage,  from  which  either 

of  the  parties  may,  at  the  age  of  consent,  disagree,  shaD 

entitle  the  wife  to  dpwer.    Therefore  it  is  accounted  in 

law,  after  the  death  of  the  husband,  legitimvtm,  nuUri- 

Tfionium  quoad  dotem. 

13.  It  has  been  stated  that  though  a  marriage  be 
voidable,  yet  if  it  be  not  avoided  in  the  lifetime  of  the 
parties,  it  cf^nnot  be  annull[ed  after.  And  if  a  marriage 
d^fActo  be  Y<^i4?^ble  by  divprce,  whereby  the  marriage 
i\ught  have  been  dissolved,  ^nd  the  parties  freed  a 
piviiCulQ  vmtfif^fiii,  yet  if  the  husband  die  befpreany 
diyorce,  thei^,  for  tb^t  it  c|Cfi\9t  afte^  l^e  annulled,  tl^f 
^if?  d^fac^^y})^  Ije  en^B^efl- 

14.  in  actions  f{ff  cvyrt^ajT:  O^  4^YfQFe  the  f^ct  of  viSf- 
W&^^^^^9]iM  ^^  *^X  a  jfflrs,  b(ut.<>n]|3t  iy  (be  bjsbtfp's 
certiftwte,  u^n  tl^e  pje^  of  f  e  ^flq^9f^  qpc(Xbfil4 1»  (^ 
matrimony.  Because  the  ^9^i  iv^^ction  M  4^' 
thfi^  (oncprnine.  4k  ^^SQlfiy  9^  «MIIWg«  belpng^  to 
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the  ecclesiastical  courts;  and  the  sentences  of  those 
coarts^  on  thid  head^  are  in  general  conclusive  to  the 
temporal  coliHs. 

15.  A^  divorce  propter  SiBvitiam  et  naetum  is  no  bAr  16  Effect  of 
dower^  because  it  does  not  dissolve  the  bond  of  ma-  iinstsia. 
triihony ;  but  is  only  k  permission  to  the  parties  to  live 
separate^  in  order  that  the  wife  may  be  secure  from  the 
bnsbahd'^  cruelty. 

16.  Lord  Coke  says^  a  divorce  on  account  of  adultery  idem. 
18  no  bar  to  dower^  because  it  does  not  dissolve  the  mar* 
f^ky  but  only  separates  the  parties  a  fhensA  et  thoro  ; 

and  the  marriage  still  remains  in  force.     In  Roll's  Ab.  jj^fj®^^^' 
M  the  following^  passage :— "  If  the  wife  be  divorced  for 
sldultery^  which  does  not  dissolve  the  bond  of  marriage, 
by  thd  canon  law,  nor  of  our  church  In^  this  realm, 
but  is  only  a  mensi  et  ihoro,  yet  this  shall  bar  her  of 
,  lier  dower."    Lord  Coke's  doctrine  is.  However,  sup-  ^^^^l^^^' 
'  ported  by  d  detenhihatiori  of  tbe  Cbiirt  df  Cohitnon  ^^rios. 
Pleas  iii  S  Jam^d.     There  i^  also'  andfeier  caSe  \i^herfe 
a  woman,  t^hcT  fiad  been  divo^6ed  a  merisA  et  ihbro, 
claimed  her  dower  in  Chancery.     AndfSir  X-  Trevor,  shuter.shutc, 
M.R.  said,  ''As  to  dower,  whether  you  are  entitled  to  [[J^^- ^'^  c»^- 
it,  go  to  law,  there  being  no  impediment,  and  therefore, 
as  to  that,  the  bill  must  be  dismissed."     But  it  does  not 
appear  from  the  report  whether  the  divorce  was  for 
adultery. 

17.  It  has,  however,  been  enacted  by  the  statute  of 
Westm.  2.  c.  34.  that  if  a  woman  elopes  from  her  hus- 
band, and  lives  in  adultery,  she  wiH  thereby  lose  her  in/ra,  c.  5. 

dower. 

18.  A  divorce,  causa pnecontrdctus^.consanguinitatis,  iiiiat.33.a. 

offimtatiB,  bijrigiditatis,  hkH  the  wife  of  dower,  be- 
cause these  dissolve  the  vincHluifri  matrimonii,  aiid  leave 
the  parties  at  liberty  to  marry  again.  litrt  the  marriage 
nmst  be  (fistolved  in  the  lifi^trme  of  th^  husband. 

19.  Thfe  ^^(;cintt  circunistknce  required  to  the  exist-  n.  seUnof  the 
«Jnc<^  ot  dWfe*  i^,  Mt  tire  Hiisband  gh'dtild  Be  seized  '"»'*»^ 
soint'  i^i  Sit^^'iM  cb^eHoVc  of  &tt  estate  m^W 
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Tit  I.  the  wife  is  dowable.     There  is^  however^  no  necessity 

for  a  seisin  in  deed^  as  in  the  case  of  curtesy ;  for  a, 
seisin  in  law  will  be  sufficient^  otherwise  it  would  be  in 
the  husband's  power^  either  by  his  negligence  or  his 
malice,  to  defeat  his  wife  of  that  subsistence  after  his 
Perk.  1. 3R«,     Jeath,  which  the  law  has  provided  for ;  and  she  cannot 

enter  to  gaia  a  seisin  in  her  oVn  right,  as  her  husband 
may  do  in  lands  descended  to  her,  in  order  to  entitle 
himself  to  curtesy. 
iit.t.44S,  go.  Where 'the  ancestor  dies  seised,  and  the  heir 

being  married  dies  without  making  an  actual  entry  on 
the  lands,  his  widow  shall  notwithstanding  be  endow- 
ed ;  for,  by  the  descent  of  the  land  upon  the  heir^  he 
acquired  a  seisin  and  freehold  in  law,  though  not  in 
p]<wrd.  371.      deed.     It  would  be  the  same  if,  soon  after  the  death  of 

the  ancestor^  a  stranger  had  entered  on  the  land  and 

abated ;  for  between  the  death  of  the  ancestor,  and  the 

entry  of  the  abator^  there  was  a  space  of  time  during 

Perk.  367.       which  the  heir  had  a  seisin  in  law.     If,  however,  the 

heir  had  married  after  the  entry  of  the  abator^  and  had 
died  without  making  an  entry^  his  widow  would  not  be 
entitled  to  dower ;  because  the  seisin  in  law  which  he 
had  acquired,  upon  the  death  of  the  ancestor,  was  de- 
vested  by  the  abatement  before  the  marriage  ;  so  tliat 
the  heir  had  neither  a  seisin  in  law,  nor  in  deed,  dur- 
ing the  coverture. 

21 .  Where  lands  are  conveyed  to  a  married  man  by 

a  deed  deriving  its  effect  from  the  statute  of  Uses^  his 

wife  will  be  entitled  to  dower^  though  the  husband  does 

lit.  11.  c.  3.      ^^'  enter ;  because  by  the  operation  of  that  statute  a 

seisin  in  deed  is  transferred. 
1  intt  32.  ft.         23.  If  a  man  makes  a  lease  for  life^  reserving  rent  to 

him  and  his  heirs,  then  marries  and  dies ;  his  wife  shall 
not  be  endowed  of  the  reversion^  because  there  was  no 
seisin  in  deed,  or  in  law,  of  the  freehold ;  nor  of  the 
rent,  because  the  husband  had  but  a  particular  estate 
therein,  and  no  fee  simple.  But  if  a  man  makes  a  lease 
for  years,  reserving  rent,  then  marries,  and  dies,  his 


Titk  yi.  Dofper.  Ch.  \.  s.  22—26;  167 

wife  shall  be  endowed^  because  he  continues  to  be 
seised  of  the  freehold  and  inheritance. 

23.  If  a  person  devises  lands  to  his  executors  for  pay-  i  inst.  4i.a. 
ment  of  debts^  and  after  his  debts  paid  to  his  son  in  tail^  2V^j^^6^ 
and  the  son  marries^  and  dies  before  the  debts  are  paid^ 

his  wife  shall  have  dower ;  because  the  estate  of  the 
executors  is  only  a  chattel  interest,  and  the  freehold 
vested  in  the  son^  on  the  death  of  the  father.  But  the 
wife's  dower  will  not  commence  till  the  debts  are 
paid. 

24.  It  is  laid  down  by  Lord  Coke^  that  of  a  seisin  i  lut.  31.  ^ 
for  an  instant^  a  woman  shall  not  be  endowed.    This 
position  is  thus  explained  by  Sir  W.  Blackstone: — 

''The  seisin  of  the  husband  for  a  transitory  instant  2  Comm.  uii. 

only^  when  the  same  act  which  gives  him  the  estate 

conveys  it  also  out  of  him  again^  (as  where  by  a  fine 

land  is  granted  to  a  man^  and  he  immediately  renders 

it  back  by  the  same  fine  J  such  a  seisin  will  not  entitie 

the  wife  to  dower^  for  the  land  was  merely  in  iransitUj 

and  never  rested  in  the  husband ;  the  grant  and  render 

being  one  continued  act.    But  if  the  land  abides  in  him  Cro.Eiis.8a31 

for  the  interval  of  but  a  single  moment^  it  seems  that 

the  wife  shall  be  endowed  thereof." 

25.  Sir  J.  Jekyll  has  also  said^  that  a  woman  is  not  1  Atk.442. 
•entitled  to  dower  out  of  an  instantaneous  seisin.     The  t!l35. 

cognizee  of  a  fine  is  not  so  seised  as  to  give  his  wife  a 
title  to  dower ;  nor^  in  the  case  of  a  use^  has  the  widow 
of  a  trustee  any  claim  to  dower  from  such  a  momentary 
seisin  in  her  husband. 

26.  Lambard^  in  his  Perambulation  of  Kent^  has  ad-  Seisi&of  garei- 
vanced  an  opinion^  that  a  seisin  in  law  is  not  sufficient 

to  entitie  a  woman  to  dower  of  gavelkind  lands^  because 
the  words  of  the  custom  are^ — ''De  tenements  dont  son 
baron  mourust  vestu  et  eeisi."  which  only  extends  to 
lands  whereof  the  husband  was  actually  seised ;  and 
customs  derogatory  to  the  common  law  ought  to  re- 
ceive a  strict  construction.  But  Mr.  Robinson  has  Gtrclk.ii7. 
controverted  this  opinjon^  and  observed^  that  whatever 
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may  be  the  gtrict  literal  sense  of  the  word  teilu,  it  ean 
scarce  be  sufficient  to  add  so  unreasonable  a  qualifica- 
tion to  the  custom^  as  that  the  neglect  of  the  husband 
in  gaining  an  actual  seisin^  by  entry^  shall  prejudice  his 
wife^  without  a  strong  usage  accordingly. 

27.  The  last  circumstance  required  to  the  existence 
of  an  estate  in  dower  is  the  death  of  the  husband,  by 
which  the  wife's  estate  is  consummate.  It  is  generaUy 
said^  that  nothing  but  the  natural  death  of  the  husband 
will  give  a  title  to  dower ;  though  there  are  some  au- 
thorities to  prove  that  banishment  by  abjuration  of  the 
realm^  or  by  perliam^t^  which  is  a  civil  deatti^  will 
have  the  same  efifect. 

28.  With  respect  to  the  persons  capable  of  being  en- 
dowed, afi  women  who  are  natural  bom  subjects,  and 
have  attained  the  age  of  nine  years,  are  by  the  common 
law  entitled  to  dower ;  although  their  husbanda  should 
be  but  ft>UT  years  old.  And  Lord  Coke  says^  if  a  man 
marries  a  woman  only  seven  years  old,  and  aftenrards 
aliens  his  land,  and  the  wife  attains  the  age  of  nine 
y  ears^  and  then  the  husband  dies,  she  shall  be  endowed ; 
for  though  she  was  not  rtaohitely  dowable  at  the  time 
of  her  marriage,  yet  she  was  conditionally  dowable,  if 
she  attained  the  age  of  mne  years  before  the  death  of 
her  husband.  * 

29.  Notwithstanding  the  favour  which  the  commoo 
law  shews-  to  widows,  yet  there  are  some  cases  in  which 
women  are  disabled  from  having  dower. 

30.  Alien  women  are  not  generally  capable  of  ac- 
quiring dower,  for  the  same  reason  that  an  alien  man 
cannot  be  tenant  by  the  curtesy.  But  by  the  Lex 
Corona,  an  alien  queen  is  entitled  to  dower.  And  in 
consequence  of  a  petition  from  the  Commons^  an  act  of 
parliament  was  made  in  8  Henry  V.  not  printed  among 
the  statutes,  by  which  all  alien  women  who  from 
thenceforth  should  be  married  to  English  men^  by  licence 
from  the  king,  are  enabled  to  have  dower;  after]  their 
busbtmdf^  deaths  in  the  same  raannev  as' English  women. 
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31.  If  an  alien  woman  be  naturalized  by  act  of  par-  iia*t.3i.b. 
liament^  she  then  becomes  entitled  to  dower  out  of  all  13  Rep.  2s. 
the  lands  whereof  her  husband  was  seised  during  the 
coverture.  And  where  an  alien  woman  is  created  a 
denizen^  she  becomes  -entitled  to  dower^  out  of  all  the 
lands  whereof  her  husband  was  seised  at  the  time 
when  she  was  created  a  denizen ;  but  not  out  of  any 
lands  whereof  he  was  seised  before^  and  which  he  had 
aliened. 

33.  If  a  JeWj  bom  in  England^  marries  a  Jewess^  Jewenes. 
also  bom  in  England^  and  the  husband  is  converted  to 
the  Christian  faith^  and  purchases  kmds^  his  wife  shall 
not  be  endowed^  if  she  continued  a  Jewess. 

S3.  By  the  statute  6  Rich.  2.  st.  I.e.  6.  it  is  enacted^  Women  stoim. 
that  whenever  any  woman  is  ravished^  that  is  stolen^  and 
afterwards  consents  to  live  with  such  ravisfaer^  she  shall 
be  ipso  facto  disabled  from  having  dower. 
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Section  L 

A  WOMAN  is  entitled  to  dower  out  of  all  the  lands  where- 
of her  husband  was  seised  in  fee  simple^  at  any  time 
during  the  coverture ;  and  also  of  all  the  profits  arising 
out  of  those  lands^  such  as  mines^  minerals^  &c.  and  in 
a  modem  case^  the  court  of  Common  Pleas  certified  to 
the  Lord  Chancellor^  that  dower  was  due  of  mines  of 
coal  and  lead^  wrought  during  the  coverture ;  whether 
by  the  husband^  or  by  lessees  for  years^  Paying  pecu- 
niary rents^  or  rents  in  kind ;  and  whether  the  mines 
were  under  the  husband's  own  land^  or  had  been  abso- 
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lutely  granted  to  him.  to  take  the  whole  stratum  in  the 
land  of  others.  But  that  dower  was  not  due  of  mines 
or  ttrata  unopened,  whether  under  the  husband's  land 
or  the  soil  of  others. 

3.  A  woman  is  dowable  of  the  profits  of  a  mill,  a  park,  ikit.33.a. 
a  dove-house,  or  fishery.     So  of  the  profits  of  courts, 
fines,  and  heriots;  and  also  of  shares  in  the  navigation  iVtt.Jaa.6S3. 
ofthe  River  Avon. 

3.  A  woman  is  also  entitled  to  dower  out  of  all  estates  EMta  TtU. 
whereof  her  husband  is  seised  in  tail  general  or  spe-  ^''  *■ "' 
cial,  if  her.  issue  be  capable  of  inheriting  them.    And  i  ii«t. «.  ■. 
Lord  Coke  says,  albeit  the  wife  be  a  hundred  years  old, 

or  that  the  husband  at  his  death  was  but  four  or  seven 
years  old,  so  as  she  had  no  possibility  to  have  issue  by 
him ;  yet  seeing  the  law  saith,  that  if  the  vrife  be  above 
the  age  of  nine  years  at  the  death  of  her  husband,  she 
bIibII  he  endowed,  and  that  women  in  ancient  times  have 
had  children  at  that  age,  whereunto  no  woman  doth 
now  attain,  the  law  cannot  judge  that  impossible,  which 
by  nature  was  possible.  And  for  the  husband's  being 
of  such, tender  years,  he  hath  habitum,  though  he  hath 
not  potetUiam  at  that  time ;  and,  therefore,  bis  wife 
shall  be  endowed. 

4.  Dower  is  an  incident  so  inseparably  annexed  to 
an  estate  tail,  that  it  cannot  be  restrained  by  any  pro- 
viso or  condition  whatever.     And  although  the  estate 

tail  should  determine  by  the  death  of  the  husband,  tit  ■.  53. 
without  issue  capable  of  inheriting  it,  yet  the  wife  shall  m.  31!  ■>. 
be  endowed;  because  dower  is  a  condition  tacite  an-  iils.c3. 
nexed  to  the  gift  of  every  estate  tail. 

5.  Where  a  tenant  in  tail  covenanted  to  stand  seised  Biithmaa'B 
to  the  use  of  himself  for  life,  remainder  to  the  use  of  28O.' 

his  eldest  son  in  tail ;  and  afterwards  married  and  died; 
it  was  resolved  that  his  widow  should  be  endowed  ; 
because  when  a  tenant  in  tail  limits  an  estate  for  his  Tit.3 
own  Kfe,  be  has  executed  all  the  power  he  had ;  and 
the  remmnder  is  merely  void ;  so  Uiat  he  continues  te- 
naot  in  tail  as  before. 
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^ifiedor         6.  A  wdtnitfi  U  dowable  of  k  qjufllified  fibe,  u  fong  b 
Tit  1.  it  eontifiU69 ;  therefore^  in  the  case  of  a  limitfltloii  td  A. 

iliid  his  heirs,  teifants  of  the  thdnfor  of  Dfide,  the  widow 

of  A.  would  be  entitled  to  dower.     It  is  the  same  cf  a 

piow4. 557.      base  fee.  so  that  if  ft  tenant  in  tail  conveys  his  estiite  by 

TiL  35  c  .f  J 

fine  to  A.  and  his  heirs,  by  which  he  acquires  an  estate 
to  him  and  his  heirs,  as  long^  as  the  tenant  in  tail  ha^ 
heirs  of  his  body,  the  wife  of  A.  will  be  entiiled  to 
do#er  a^nst  her  husband's  heirs. 
Eitatet  in  CO-  7.  Widows  are  dowable  of  estates  held  fn  copar- 
pjTMWtfy  and  ^^unyy^  ^^  j^  coHimon ;  of  which  an  aecount  wffl  be 

'  given  tinder  those  titles. 
Remidnden         8.  It  has  bceh  Stated  that  a  wotoan  is  not  entitled  to 
Mit^^^S^  dower  out  of  aA  edttfte  in  remdinder  or  reveifsion  ei- 
^"'^•^        pectant  on  art  estate  of  freehold,  because  the  hUsb&nd 

has  no  seisin.     But  a  woman  H  dowable  of  a  reversion 
expectant  oh  a^  term  for  years,  because  the  htisblLiid  is 
Seised  of  the  freehold. 
1  last.  32.  a.         9.  Thus  if  a  man  before  his  marriage  makes  H  l^ase 

fer  years,  resenring  rent,  hlis  wife  will  be  entitled  to  a 
third  of  the  land  for  her  dowdr ;  and  also  to  a  third  of 
the  rent  as  incident  to  the  Reversion.  If  no  rent  be  re- 
served on  the  lease,  then  although  the  #idow  nfay  re- 
cover a  third  of  the  reversion,  yet  the  jtidgment  WiU  be 
with  a  cessat  executio  dufiAg  the  term.  In  d6me  cases 
A  court  of  eqtnty  Wffl  assist  the^dowress  m  removifig  the 
tertn ;  and  irt  others  not ;  of  which  an  accounffe  WiM  be 
given  in  tf  subsequent  Title. 
EanitiM  of  10,  Wheife  lands  are  mortgaged  for  A  teM  of  years 

fome  kind.       Only,  a  womau  will  be  ehtkled  to  dot^ef  Mif  of  the 

equity  of  redemption.     Biit  if  Idnd^   a#cf  Aif6Mgaged 

in  fee  before  the  marrittgeV  the  wife  Wflf  net  be*  en- 

Tit  IS.  e.3.     titled  to  dower,  becaiuse  the  husbaMi  hai^  AWE  itiH  fega^ 

Estate. 
iiMr|bred  II.  A  widOHv  k  doi/^ble  of  ^vttnl^iixtorpdrM  here- 

dfttetoents;  such  agi  «dV6%sbfis,  tMi£<^,  cdnimbns,  eiic<^^ 
frteehifM^  aiftl'ftiMG^;^  M  ^fi  bfe^  A«(m  dnS^f  AMWfe'  A!* 
spective  Titles. 


bcreditaBents. 
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12.  There  are  some  cases  in  which  a  widow  has  a  whcw«  widow 

,  ^         .  has  an  election. 

nght  of  election^  as  to  the  property  out  of  which  she  is 
dowable.  Thus  if  the  husband  exchanges  his  lands  for 
othess^  his  widow  shall  have  her  election  to  be  endowed^ 
either  of  the  lands  given^  or  of  those  taken^  in  ex- 
change ;  because  her  husband  was  seised  of  both  during 
the  coverture.  Anf][  there  are  some  other  cases  where 
the  widow  has  a  right  of  election^  which  will  be  stated 
hereafter. 

13.  Having  enumerated  the  different  kinds  of  pro-  wiut  things 
perty  which  are  liable  to  dower,  I  shall  now  examine  to  dower, 
what  things  are  not  subject  to  this  claim. 

14.  Estates  held  with  other  persons  in  joint-tenanoy  Eiutes  in  joint 

.  tenancy. 

are  not  subject  to  dower,  the  reason  of  which  will  be 
given  under  that  Title. 

15.  An  estate  in  dower  is  a  continuation  of  the  bus-  Esutesnotof 

,       J,  ,    .       _  -  1      .      .  ,  inheritance. 

baaq  s  estate,  and  is  therefore  only  incident  to  estates 

of  inheritance,  not  to  estates  which  the  husband  holds 

foe  his  life.     And  it  is  not  only  necessary  that  the  bus-  Hooker«. 

band  should  have  an  estate  of  inheritance,  to  entitle  mi6.c.6. 

the  wife  to  dower,  but  the  estate  must  also  be  sitmU  ^^zH^* 

ei  semel  in  him. 

16.  A  widow  is  not  dowable  of  a  wroiifffiil  estate,  wrongful 

*  ^  ,  estates. 

8q  that  if  a  tenant  hi  tail  discontinues  in  fee,  afterwards 
nardes,  disseises  the  discontinuee,  and  dies  seised,  his  i  inst.3i.b. 
wife  shaH  not  have  dower :  because  the  issue  is  remitted  Tit  '29!  c'l. 
to  the  ancient  entail ;  and  the  estate  which  the  husband 
had  during  the  coverture  wq^  wrongful. 

11.  So  where  a  man  having  title  to  lands,  enters  and  Hem. 
disseises  the  tenant,  and  dies  seised,  and  his  heir  entecs 
by  which  he  is  remitted  to  the  ancient  rfght>  the  widow 
of  the  (^gseisoF  is  not  entitled  to  dower,  because  hw 
hus^and^s  estate  was  wrongful. 

1&  A  widow  is  not  dowable  o^  lands  assi^ed  to  Lands  assign^ 

t  •        «  mi  •«    1  A        for  dower." 

another  woman  m  dower^     Thus  ff  the  ancestor  of  a  1  inst.  ii.  a. 

married  man  dies,  and  be  endows  the  \i^dow  of  such  4  Rep.  121? 

aacestor-  of  one  third  ol^  the  lands  which  desceiided  to 

him,  aikl  dies  'r  his  widow  vritt  onty  be  entitled-  to  a 
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third  of  the  remaining  two  thirds ;  for  it  is  a  maxim  of 
law^  as  ancient  as  Glanville^  that  dos  de  dote  peti  turn 
debet.  The  reason  of  which  is  that  when  the  heir  en- 
dows the  widow  of  the  ancestor^  that  defeats  the  seisin 
which  he  acquired  by  the  descent  of  the  lands  to  him. 
So  that  the  widow  is  in  of  the  estate  of  her  husband, 
and  the  heir  is  considered  as  having  never  been  seised 
of  that  part. 

19.  In  the  same  manner^  if  a  woman  on. whom  lands 
descend  endows  her  mother^  afterwards  marries^  has 
issue^  and  dies  in  the  lifetime  of  her  mother ;  her  hus- 
band will  not  be  entitled  to  an  estate  by  the  curtesy  in 
those  lands,  whereof  the  mother  was  endowed;  be- 
cause the  daughter's  seisin  was  defeated  by  the  endow- 
ment. 

20.  The  rulie  of  dos  de  dote  is  only  applied  where 
dower  is  actually  assigned ;  for  if  no  dower  be  assigned, 
it  does  not  take  place. 

21.  Lands  subject  to  a  title  to  dower  were  devised 
to  a  person  in  fee ;  he  died,  leaving  a  widow,  who  sued 
for  dower,  and  recovered  a  third  part  of  the  whole ; 
without  any  regard  to  the  title  of  dower  in  the  widow 
of  the  testator,  who  had  not  made  any  claim  to  it. 
The  Court  held,  that  as  the  testator's  widow  had  not 
recovered  dower,  it  was  to  be  laid  out  of  the  case :  so 
that  the  dower  of  the  devisee's  widow  was  not  to  be 
looked  upon  as  dos  de  dote. 

22.  It  appears  from  Magna  Ckarta  that  a  widow  was 
not  dowable  of  a  castle  or  fortress,  nor  even  of  a  capital 
mansion,  where  it  was  caput  comitatua,  or  hartmia. 
But  this  was  only  applicable  to  baronies  by  tenure ;  and 
therefore  the  circumstance  of  a  person's  being,  created 
a  baron,  by  letters  patent,  by  a  title  taken  from  a  prin- 
cipal mansion  house  in  his  possession,  will  not  make  that 
house  the  caput  haronuB,  so  as  to  exclude  tile  widow 
from  claiming  dower  out  of  it. 

23.  A  widow  was  never  allowed  dower. of  a  use; 
nor  is  she  now  entitled  to  dower  out  of  a  trust  estate; 
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and  where  an  estate  is  conveyed .  to  a  man  by  way  of 
mortgage^  it  is  not  subject  to  dower. 

24.  It  has  been  stated  that  in  the  case  of  an  estate  ^vhm  dower 
tail,  the  curtesy  of  the  husband^  and  the  dower  of  the  ^se^^^tha 
wife  continue ;  though  the  estate  tail  be  determined.  "****' 

But  tUere  are  several  cases  where  the  curtesy  and 

dower  cease  upon   the  determination   of  the  estate. 

1.  Where  the  fee  is  evicted  by  a  title  paramount^  both  LitB.393. 

curtesy  and  dower  necessarily  cease.    2.  Where  the 

seisin  of  the  husband  is  wrongful^  and  the  heir  is  re-  Anie,  s.  16. 

mitted ;  by  which  the  wrongful  estate  is  determined ; 

the  right  to  dower  ceases.    3.  Where  the  donor  enters 

for  breach  of  a  condition^  the  right  to  curtesy  and  Tit.  13.  c.  2. 

dower  is  defeated.    4.  Where  a  person  has  a  qualified  10  Aep.  98.  a. 

or  base  fee,  the  right  to  curtesy  and  dower  ceases^ 

when  the  estate  is  determined.     5.  Where  an  estate  in 

fee  simple  is  made  determinable  upon  some  particular  Buckwonhv. 

event,  if  that  event  happens^  curtesy  and  dower  cease  Tit.38.c.  ir. 

with  the  estate. 

25.  The  interest  which  widows  acquired  by  way  of  Nature  of  tui 

estate, 

dower  was  seldom  greater  than  for  their  own  lives^ 
unless  it  was  otherwise  stipulated  at  the  time  of  the 
marriage.  And .  in  England  dower  does  not  appear  to 
hare  ever  consisted  of  more  than  an  estate  for  life. 

86.  Before  the  abolition  of  military  tenures^  the 
dowress  was  attendant  on  the  heir^  or  whoever  else 
was  entitled  to  the  reversion,  for  the  third  part  of  the 
services ;  and  still  she  holds  of  the .  heir  by  fealty. 
The  assignment  of  dower  by  the  heir  being  a  species  Giib.Uie8357. 
of  subinfeudation^  not  prohibited  by  the  statute  Quia  r-. 
^o^UoreSj  because  the  heir  does  not  depart  with  the 
fee. 

27.  At  common  law  a  dowress  could'  not  devise  com  Hie  dowreu 
which  she  had  sown ;  nor  did  it  go  to  her  pergonal  re-  ^biemeota. 
f  resentatives^  but  became  the  property  of  the  rever- 
sioner ;  because  the  widow^  being  entitled  to  an  imme- 
diate assignment  of  dower^  after  the  death  pf  her  hus- 
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Imnd^  if  the  lands  happened  to  be  sown  at  that  time, 
she  had  the  benefit  of  it ;  which  made  her  case  dif- 
ferent from  that  of  other  tenants  for  life^  who  are 
seldom  put  into  possession  of  lands  Uiat  «re  sown.  It 
was  however  provided  by  the  statute  of  Merton  90 
2  init  80.       Hen.  3.  c.  2.  Uiat  a  dowress  might  dispose,  by  will, 

of  the  growing  oMrn ;  otherwise  that  it  should  go  to  her 
executors. 
I^f^i^*!?^  88.  Tenants  in  dower  were  under  the  same  restraints 

tioB-  respecting  alienation  as  other  tenants  for  life.    But 

2  Inst.  309.  *  ° 

where  a  dowress  aliened  by  feoffment^  and  the  feoffee 
died  seised^  whereby  the  entry  of  the  person  in  rever- 
sion was  taken  away^  he  could  have  no  writ  of  entry 
md  €Q»mmnem  legem,  until  after  the  decease  of  the 
tenant  in  dower ;  and  then  the  warranty,  which  at  that 
time  was  usually  inserted  in  all  deeds,  barred  the  rever- 
sioner, if  he  was  heir  to  the  dowress.  To  remedy  thb, 
the  statute  of  Gloucester  6  Edward  1 .  c.  7.  provided, 
that  upon  the  alienation  in  fee^  or  for  life>  of  -a  tenant 
in  dower,  she  shall  forfeit  her  estate;  and  the  heir 
shall  have  a  writ  of  entry  in  casu  proviso,  in  the  life- 
time of  the  dowress. 

Tit  36.  c  10.        s^,  ^  the  statutes   11   Henry  T.   c.  30.   and  32 

Henry  8.  c.  36.  it  is  declared  that  no  feoffment,  fine, 
recovery  or  warranty,  by  tenant  in  dower,  shall  create 
a  discontinuance  of  the  inheritance,  or  take  away  the 
entry  of  the  heir^  or  person  in  reversion ;  but  that 
all  such  acts  shall  operate  ae  a  forfeiture  of  her 
estate. 

mft^  30.  Tenants  in  dower  a^e  prohibited  from  oon^li^ 

ting  any  kind  of  waste.     But  it  was  ktely  h^  by  the 

A»te,  1. 1.       Court  of  Common  Pleas,  that  if  land  assigned  for  dower 

contained  an  open  mine  of'  cod,  or  lead,  the  dowress 
might  work  it  for  her  own  benefit. 

MMt57.i.  3-1  j^  ig  however  somewhat  doubtftd  whether  doif- 
loesses  be  witiM  tlie  statute-  ^  Ann.  req^cling  accr- 
dtentalfire^ 


*     X 
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38.  The  widow  holds  her  dower  dischareed  from  all  Not  «uyect  to 

o  her  husband  8 

incumbrances^  created  by  her  husband  after  the  mar-  incumbrances, 
riage;  because  upon  the  husband's  deaths  the  tide  of  4  Rep.  65.  a. 
the  wife  being  consummate^  has  relation  back  to  the 
time  of  the  marriage^  and  to  the  seisin  which  the  hus- 
band then  had;  both  of  which  precede  such  incum- 
brances.   And  dower  is  even  protected  from  distress^  i  J^^-  ^^  •• 
for  a  debt  contracted  by  the  husband  to  the  crown^ 
during  the  marriage. 


TCI..  I.  N 
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Assignment  of  Dower,  and  Modes  of  Recovering  iL 


Sect.    1.  Necesaiiy  of  an  Assign- 
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3.  Who  may  assign  Dower. 
0.  Haw  it  is  to  be  As- 
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Sect.  20.  Effect  of  an  Assign- 
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Dower* 

24.  May    be    obtained  in 

Chancery* 


Section  I. 

Mwiraiireat.  ^^^^  '^^  death  of  the  husband  the  right  to  dower, 

which  the  wife  acquired  by  the  marriage^  becomes 
consummate:  but  unless  the  precise  portion  of  land 
which  she  is  to  have  is  particularly  specified^  as  was 

icowB.  132.    formerly  sometimes  done^  she  cannot  enter  till  dow^ is 

assigned  to  her ;  for  she  might  in  that  case  choose  what- 
ever part  of  the  lands  she  pleased^  which  would  be  in- 

Gttb.  Ten.  26.  j^nous  to  the  heir.    The  widow  has  therefore  no  estate 

in  the  lands  of  her  husband  till  assignment ;  for  the  law 
casts  the  freehold  on  the  heir^  immediately  upon  the 
death  of  the  ancestor. 

2.  A  widow  could  not  formerly  obtain  an  assignment 
of  her  dower  without  paying  a  fine  to  the  k>rd ;  nor 
could  she  roafry  a  second  husband  without  his  licence. 
It  was  even  usual  for  lords  to  force  widows  to  marry^ 
merely  for  the  purpose  of  obtaining  a  fine.  It  vras 
therefore  provided  by  the  charter  of  King  Henry  1.^ 
and  also  by  Magna  Charta,  that  widows  should  not  be 
forced  to  marry^  or  be  obliged  to  pay  a  fine  for  the 
assignment  of  their  dower. 


3lMtl6. 
Biid.Exeh. 
c  10. 1. 4. 
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3.  With  respect  to  the  persons  whose  duty  it  was  to  ]J^*®J^J^^ 
assign  dower^  the  heir^  in  common  cases,  as  lord  of  the 

manor^  and  who  was  to  create  the  tenure^  assigned 
dower.  If  there  was  any  dispute  as  to  the  quantity  of 
land  assi^ed^  it  was  determined  by  the  pares  eurice, 
in  the  Court  Baron :  but  the  suit  mig^ht  be  removed  to 
the  county  courts  and  also  to  the  king's  court. 

4.  Regularly  no  person  can  assign  dower  who  has  i  Im*-  35. «. 
not  a  freehold  estate  in  the  land.     But  where  a  dis- 
seisor, abator^  or  intruder,  assigns  dower^  it  is  good^  and 

cannot  be  avoided ;  unless  they  are  in  of  such  estates 
hy  fraud  and  covin  of  the  widow^  to  the  intent  that  she 
may  be  endowed  by  them,  or  recover  dower  against 
them ;  for  in  that  case  the  assignment  may  be  avoided 
by  the  entry  of  the  real  owner. 

5.  The  reason  why  such  an  assignment  of  dower  idem, 
shall  be  good  is,  because  the  widow  having  a  right  to 
dower^  she  might  have  compelled  the  disseisor^  abator^ 

or  intruder^   as  terretenants,  to  assign  dower  to  her  ; 

and  was  not  obliged  to  wait  till  the  heir  thought  proper 

to  re-enter,  or  sue  for  the  recovery  of  his  right     But 

where  the  heir  or  other  tenant  of  the  land  refuses  to  i  lost.  34.  b. 

assign  dower,  and  the  widow  is  obliged  to  resort  to  the 

courts  of  law  to  obtain  an  assignment,  it  is  made  by 

the  sheriff. 

6.  With  respect  to  the  manner  in  which  dower  ought  How  u  is  to  be 
to  be  assigned,  the  rule  is  that  where  the  property  is  "**^  ' 
capable  of  being  severed,  it  must  be  by  metes  and  1  inBt.  32.  b. 
bounds;  and  if  the  sheriff  does  not  return  seisin  by 

metes  and  bounds,  it  is  ill.  But  where  no  division  can 
be  made,  the  widow  must  be  endowed  in  a  special  and 
certain  manner.  As  of  a  mill,  a  widow  cannot  be 
endowed  by  metes  and  bounds,  nor  in  common  with 
the  heir :  but  she  may  be  endowed,  either  of  the  third 
toll  dish,  or  of  the  entire  mill,  for  a  certain  time. 

7.  It  was  held  by  the  Court  of  Common  Pleas  in  a  ^ntt^  c.  2.  s.  1. 
hte  case  that  dower  may  be  assigned  of  mines,  either 
collectively  with  other  lands,  or  separately  of  them- 

N  2 
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selves ;  that  it  should  be  assigned  by  metes  and  bounds, 
if  practicable,  otherwise  either  by  a  proportion  of  the 
profits,  or  separate  alternate  enjoyment  of  the  whole, 
for  short  proportionate  periods. 

Giib.  Usci  8.  Dower  was  assigned  by  metes  and  bounds,  be- 

cause it  was  a  tenancy  of  the  heir,  and  like  all  otjier 
lands   in  tenure  ought  to  be  separated  from  the  de- 

kT^^ov-^I^T  incsnes  of  the  manor.  The  right  to  have  an  assignment 

DCi  fcj  J  V  Ills  AD»  ^^  ^ 

256.  of  dower  by  metes  and  bounds  may  however  be  waived 

2Bor&M?'  ''^y  ^^^  widow  ;  and  in  that  case  an  assignment  in  com- 
N.  K.  1.  uiQji  ^m  \yQ  good.  But  an  assignment  by  the  sheriff  must 

be  by  metes  and  bounds,  if  it  can  be  done. 
1  Tnst.  32.  b.         9.  An  assignment  by  metes  and  bouftds  can  only  take 

yVin     Alt    9"*^  O  .^  >f 

place  where  the  husband  is  seised  m  severalty ;  tor 
where  he  is  seised  in  common  with  others,  his  widow 
cannot  be  endowed  by  metes  and  bounds ;  for  she  b^ng 
in  pro  tanto  of  her  husband's  estate,  must  take  it  !n  the 
manner  in  which  he  held  it. 

1  rn»t,  32.  b.         10.  Lord  Coke  says  an  endowment  by  metes  and 

"'^*  bounds,  according  to  common  right,  was  more  bene- 

ficial to  the  widow  than  to  be  endowed  against  common 
right ;  for  there  she  shall  hold  the  land  charged,  in  re- 
spect of  a  charge  made  after  her  title  to  dower. 

Turney  V.  1 1.  The  assignment  of  dower  must  be  of  part  of  the 

bye? 9*1.  lands  whereof  the  widow  is  dowable ;  for  an  assign- 
ment of  lands  whereof  she  is  not  dowable,  ot  of  a  rent 
issuing  out  of  such  l^nds,  is .  no  bar  of  dower ;  because 
a  right  or  title  to  a  freehold  estate  cannot  be  barred  by 

4  Rep.  i.a.       ^  Collateral  satisfaction.     But  a  rent  issuing  out  of  the 

land  whereof  a  woman  is  dowlkible  may  be  asdgned  for 

9  viD.  Ab.  261.  dower.    And  if  a  tenant  in  tail  assigns  a  rent  out  of  the 

land  intailed  for  dower,,  not  exceeding  the  yearly  value 
of  such  dower,:  it  will  Ifind  th^  issue  in  tail. 

Id.  258.  12.  If  an  assignment  and  grtint  of  lands  be.idadeto 

a  woman  for  term  of  years,  in  recompence  of  ;l|er  dow^r, 

this  will  not  bar  her  of  dpwet,  becau9e:she  has  not  such 

an  estate  as  if*  she  had  \yeeri  endowed ;  ncMirtely^  an  ab- 

"^HiJblVik    ®^^^*®  estate  for  life.    It  is  the  sa^netf  shei  apcepte  a 
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rent  for  years  in  aOowance  af  her  dower^  or  for  the 
life  of  him  who  assigns  it.  These  rents  will  not  bar  her 
of  dower^  because  she  has  not  the  same  estate  in  them 
as  in  her  dowei:.   . 

13.  The  assi^nnnient  of  dower  must  also  be  absolute :  i /nBt.34.b. 

i.,,/»  11  1.  .  Wentwrorlh  v, 

and  not  sumett  to  be  defeated  by  any  condition^  nor  Wcmwortb, 

I  J    1.  *     .  X'  T^         xu       Cro.  Eliz.  400. 

lessened  by .  any  exception  or  reservation.  For  the 
widow  comes  to  her  dower  in. the  ^er^  by  her  husband^ 
and  is  m^  in  continuance  of  his  estate^  which  the  heir 
or  terret/enaat  is;  but  a  mini^ter^  or  officer  oi  the  law^  to 
carve  out  to  her.  Therefore  puch  conditions  or  re- 
servations are  totally  void,  and  her  estate  discharged 
from  them  ;  or  else  the  estate  assigned- with  such  con- 
ditions is  no  bar,  to.  her.  recovery  of  dower,  in*  an  ac- 
tion. But  where  the  lands  were  leased  for  years-  before  whcatie y  v. 
the  m^rriage^  tl^e  assignment  of  dower  is  made ,  with  a  £iL'5G4!' 
proviso  .that  the  tenant  for  years  shall  not  be  disturbed.    ' 

14.  Dower  may  be^  and  was  u^ually^  assagaed  by  the  iinsts.a. 
heir,  ,l^y  at'p^rol  declaration  that  the  widow  shall  have  wt,  sty.  276. 
such  particidar  lanjds  for  her  dower;  or  else  that  she 

shall  have  a  third  part  of  all  the  lands  whereof  her  hus- 
band died  seisc^..  ..  ..  ^  ' 

.   15.  In  some  cases  a  woman  shall  have  a  new  assign-  4  Rep.  122.  a. 
meat  of  dawer.     As  where  she  is  evicted  out  of  the 
lands  assigned  to  her,  she  shall  be  endowed  of  a  third 
of  the  remainder. 

16.  Where  the  sheriff  makes  an .  improper  assign-  Remedies 
ment  of  dower,  it  will  be  set  aside '  by  the  Court  of  pS^r  ^^^ 
Common  Pleas,  or  the  Court  of  Chancery ;  and  he  wiU  "^'^ 

be  punbhed. 

17.  Thus  where  the  sheriff  returned  that  he  had  as-  AWngdon's 

CAMS     Cltdl 

signed  to  the  demandant,  for  her  dower  of  a  house,  th^  Paim.  264. 
third  part  of  each  chamber ;  and  had  chalked  it  out  for 
her.    Thi9  was  held  an  idle  and  malicious  assignpient ; 
and  the  sheriff  was  committed  for  it,  as  he  ought  to 
have  tissi^kied  to  her  certain  chambers  or  rooms. 

18.  In' another  case  the  sheriff  was  committed  for  re-  Longrnrsease, 
fusing^  U^  make  an  equcd  allotment  of  dower :  and  for 
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taking*  sixty  pounds  to  execute  the  writ«  An  infonna- 
tion  was  also  ordered  against  him. 

Hobyr.Hoby,       19.  A  bill  was  brought  by  the  heir  to  be  relieved 

against  a  fraudulent  assignment  of  dower  by  the  she- 
riff; because  a  third  part  of  the  lands  was  ass^^ned, 
without  taking  notice  of  a  coal  work  that  was  on  the 
estate ;  the  plaintiff  offering  the  defendant  one  entire 
thirds  both  of  land  and  coal  work^  by  way  of  rent- 
charge  on  the  whole.  The  Court  ordered  that  she 
should  accept  thereof;  or  that  otherwise  a  new  assign- 
ment of  dower  should  be  made. 

ffiiSft"  **■      ^-  The  widow  acquires  an  estate  of  freehold  by  the 

1  htft'35  a.     Msignment,  without  livery  of  seisin;  because  dower  is 

dde  of  common  right ;  and  the  assignment  is  an  act  of 
equal  notoriety. 

i!«^?^^• 21.  As  soon  as  dower  is  assicn^ed^  the  widow  holds 

OUb.  Um8  356,  -  .  T5         -^ 

395.  by  the  institution  of  the  law^  and  is  in  of  the  estate  of 

her  husband ;    so  that  after  assignment  she  is  con- 
sidered as  holding  by  an  infeudation  immediately  firom 
the  death  of  her  husband ;  therefore  the  heir  is  not 
^nie,e,%».\S'  Considered  as  having  ever  been  seised  of  that  part  of 

his  ancestor's  estate^  whereof  the  widow  is  endowed. 

1  Inst.  38.  b.         22.  Where  dower  is  assigned^  there  is  a  warranty  in 

law  implied^  that  if  the  tenant  be  impleaded^  she  shall 

vouch  the  heir ;  and  if  evicted^  shall  recover  in  value  a 

third  of  the  remainder. 

A^ops  for  re-      g3   Where  the  heir  or  terretenant  refuses  to  assign 

dower.  dower  to  the  widow,  the  law  has  provided  her  with  se- 

367.'  *  veral  remedies  for  recovering  it.     The  first  of  these  is 

the  writ  of  dower,  unde  nihil  habet,  which  lies  where 

no  dower  has  been  assigned.     But  if  any  part  of  dower 

has  been  assigned,  the  widow  cannot  say  unde  nikU 

habet,  and  therefore  she  must  have  recourse  to  the  writ 

of  dower ;  •  which  is  a  more  general  remedy^  extending 

either  to  a  part,  or  to  the  whole. 

Miiy  be  ob-         24.  Where  a  woman  was  disabled  from  ^nmg  for  her 

Chancery.        dowcr  at  law,  she  was  always  relieved  in  equity.    And 

iVMt^of  £q.    now  it  is  settled  that  widows  labour  under  so  many  dif- 

B*  1.  c  It  s*  3« 
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ficolties  at  law^  from  the  embarrassment  of  trust  terms^ 
and  other  matters^  thM  they  are  fully  entitled  to  every 
assistance  which  a  court  of  equity  can  give  them^  not 
only  in  paving  the  way  to  establish  their  right  at  law^ 
bat  also  in  giving  them  complete  relief^  when  the  right 
is  ascertained. 

25.  Where  a  mother  was  guardian  to  her  child^  and  HamUton  v. 
received  the  rents  of  the  estate  of  which  she  was  dow-  w^iis.  * 
able,  but  dower  was  never  assigned  to  her ;  the  Court 
of  Chancery  held  that  the  want  of  a  formal  assignment 
of  dower  wa»  nothing  in  equity,  for  still  the  right  in 
conscience  was  the  same.  And  if  the;  heir  brought  a 
bill  against  the  mother  for  an  account  of  the  profits^  it 
was  just  that  a  court  of  equity  should^  in  the  account, 
allow  a  third  of  the  profits  for  the  right  of  dower. 
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What  wiU  operate  as  n  Bar  or  Satisfaction  ofDmer. 


Sect.   %  Attainder  of  the  Hut- 
band. 
4*  Attainder  of  the  Wife. 
5.  Elopement     with     an 

'     Adu^erer. 
\%  Detinue  of  Charters. 

14.  Fine  or  Recovery. 

15.  Bargain  and  Sale  in 

London. 
10.  Joiniure. 


Sbct.  17.  A  Deviie  is  no  Bar  to 
Dower. 
3i.  Unless   so    espretsedj 
when  the  WOom  ka 


27.  Sometimes  heldaSatu- 

faction. 
30.  A  Bequest  ofPertomd 

Estate    no  Bar  to 

Dower. 


Section  L 

The  right  to  dower  attaches  at  the  instant  of  the  mar- 
riag^e ;  nor  can  it  be  defeated  by  the  alienation  of  the 
husband  alone :  but  still  the  wife  may  be  barred  from 
claiming  dower  by  several  acts  subsequent  to  the  mar- 
riage. 
Attainder  of         2-  Formerly^  if  a  man  was  attainted  of  treason  or  fe- 
ffiiJtl'lTrfr     ^o^y>  l^w  wife  was  thereby  barred  of  her  dower  at  common 
Rob.  Gar.  230.  j^^^  ^^j  ]yy  custom ;  except  where  the  lands  were  held 

in  gavelkind.  By  the  statute  1  Edw.  6.  c.  12.  the  rigour 
of  the  common  law  was  abated  in  this  respect^  it  being 
thereby  enacted  that  in  all  cases  where  the  husband 
was  attainted  of  treason  or  felony^  his  wife  should  have 
1  ingt  392. b.    dower.     But  a  subsequent  statute^  5  &  6  Edw.  6.  c.  11. 

revived  this  severity  against  the  widows  of  traitors^  who 
are  now  barred  of  dower.  And  the  words  of  the  act 
being  general^  exclude  the  wife^  as  well  in  cases  of 
petitj  as  of  high  treason. 

3.  In  cases  of  misprision  of  treason^  or  attainder  of 
felony  only,  the  stat.  1  Edw.  6.  is  still  in  force ;  there- 
fore the  widows  of  such  persons  are  entitled  to  dower. 
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And  where  offences  have  been  made  felony  by  modern 
acta  of  parliament^  the  wife's  dower  is^  in  general^  exr 
pressly  saved. 

4.  If  a  woman  be  attainted  of  treason  or  felony^  she  Attdnder  of 
wifl  thereby  lose  her  dower :  but  if  pardoned^  she  may  il^^^ ^. .. 
then  demand  it^  though  her  husband  should  have  aliened  ^^  ^^^'  ^' 
his  land  in  the  mean  time ;  for  when  thi#  impediment  is 

once  removed^  her,  qnpacity  to  be  endowed  is  restored. 

5.  It  has  been  stated  that  a  divorce  on  account  of  Elopement 
adultery  is  no  bar  to  dower.  But  by  the  stat.  Westm.  %.  Imr. 

c.  34.  it  is  enacted^  that  if  a  wife  willingly  leaves  her  ^  '"*^  ^^ 
husband^  and  continues  with  an  adulterer^  she  shall  be 
barred  of  her  action  to  demand  ^ower^  if  she 'be  con- 
victed thereupon ;  f&xcept  her  hi^ban^  willingly^  and 
withQ^t  4:oercion  of ^the.cfaurpl^^  jrecQiicil/^  her>  and 
suffer^  her  to  dwell  v^th  him  ;  in  which  case  she  shall 
be  restored  to  her  action. 

6.  Lord  Coke^  in  his  Qomment  .^n  this  sjtajlute^  ob^  2iii8t.435. 
serrj^  on ^the  wo^rds  si  ^p^nle^reliquerit  vimm  muntj  et 
abierit,  et  maretur  cum^  adtdtero  ;  that  although  the 

words  of  this  branch  be  in  the  conjunctive^  yet  if  the 
woman  be  taken  away^  not  spmte,  but  against  her  will^ 
and  after  consent,  and  remain  with  the  •adulterer^  with- 
out  being  reconciled,  she  shall  lose  her  dower.  For 
the  cause  of  the  bar  of  her  dower  is  not  the  manner  of 
ber  going  away^  but  the  remaining  with  the  adulterer^ 
without  reconciliation.  He  also  observes  upon  the  w«n*36. 
words  moretur  cum  adtdtero,  that  although,  she 
does  not  continually  remain  with  the  adulterer^  yet  if 
she  be  with  him>  and  commits  adultery^  it  is  a  tarrying 
within  the  statute.  Also  if  she.  once  renuuns  with,  the 
adulterer,  and  after  he  keeps  her  against  her  will;  or 
if  the  adulterer  turns  her  away ;  yet  she  shall  be  said 
moTori  cum  adtdtero,  within  the  act. 

7.  He  further  observes,^  that  if  a  woman  who  kas  id.  435. 
eloped  from  her .  husl)an4  with  an  adulterer^  is  after- 
wards reconciled,  and  cohabits  with  \^er  husband,  by 
coercion  of .  the  church,  yet  she  will  be  barred  of  Mer 
dower.    And  if  a  woman  goes  away  with  another  maa^ 
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with  her  hasband's  consent,  and  afterwards  that  man 
commita  adultery  with  her,  and  she  remains  with  him, 
without  being  reconciled  to  her  husband,-  she  shaH  be 
barred  of  her  dower. 
Vol.  1. 146.  8   There  is  a  curioug  case  in  the  Rolls  of  ParCament, 

30  Edward  I.  where  a  man  by  deed  granted  his  wife  to 
another,  with  whom  she  eloped,  and  lived  in  aduhery. 
3  but.  436.      It  was  determined,  ) .  That  it  was  a  void  grant.  2.  That 
it  did  not  amount  to  a  licence,  or  at  least  was  a  void 
licence.  3.  That  after  elopement  there  should  not  be  anj 
averment  quod  non  fait  adulterium,  though  she  mar- 
ried the  adulterer  after  her  first  husband's  death  :  tbere- 
CeMnBertr,  fore  that  she  was  barred  of  dower.    A  sentence  of  pur- 
&  F.  gation  of  adultery  in  the  eccIesiaBtical  court  was  also 

produced,  but  it  was  not  allowed  to  have  any  effect. 
GKca^iur.  9.  Where  the  friends  of  the  husband  removed  him 
Ab.  6S0.  from  his  wife,  published  that  he  was  dead,  and  per- 
suaded the  wife  to  marry  another  man,  though  the 
wife  lived  in  adultery ;  yet  inasmuch  as  non  reiiqmt 
rnrum  aponte,  it  was  held  that  she  did  not  forfeit  her 

doWCT. 

3inM.436.  10.  With  respect  to  the  circumstand'ea  necessary  to 

prove  a  voluntary  reconciliation  by  the  husband.  Lord 
Coke  says,  cohabitation  is  not  sufficient,  without  recon- 
cihation  made  by  the  husband  sponle :  so  that  cohabila- 
fion  only  in  the  same  house  with  the  husband  wiB  not 
avail.  But  in  the  following  case,  cohabitation  as  man 
and  wife  appears  to  have  been  held  a  sufficient  proof  of 
reconciliation. 
Haworib*.  II.  Reconciliation  being  pleaded,  evidence  was  given 

Drcr  vk.  that  the  husband  and  wife  had,  after  tl^e  elopement, 
slept  together  several  nights,  and  in  divers  places,  and 
demeaned  themselves  as  man  and  wife.  It  was  ob- 
jected that  they  never  lived  together  in  one  house,  but 
were  apart ;  and  the  wife  continued  in  adultery  with 
one  or  more,  during  the  life  of  her  husband,  sed  non 
ailocalur;  for  there  might  have  been  divers  elope- 
ments, and  divers  reconciliations :  and  the  defendant 
ought  to  take  issue  on  one  at  his  peril. 
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'   12.  Detinue  of  charters  is  another  cause  of  the  loss  Detinue  of 
of  dower.     For  if  in  a  writ  of  dower  the  tenant  pleads  Bedl^fieid's 
that  the  demandant  detains  the  charters  of  the  estate^  isT^   ^^^ 
and  she  denies  the  fact,  which  is  found  against  her,  she  ^r^>^^-*^ 
shaD  lose  her  dower.    But,  1.  The  charters  ought  to  re- 
late to  the  land  whereof  dower  is  demanded,   2.  He  who 
pleads  this  plea  ought  to  shew  the  certainty  of  the  char- 
ters ;  whereupon  a  certain  issue  may  be  joined,  as  that 
they  are  in  a  chest  or  box,  locked  or  sealed,  which  im- 
ports sufficient  certainty.     3.  No  stranger,  though  he 
be  tenant  to  the  land,  and  has  the  evidences  conveyed 
to  him,  can  plead  this  plea. 

13.  In  several  cases  the  heir  is  in  the  degree  of  a  idem, 
stranger,  and  therefore  shall  not  plead  detinue  of  char- 
ters.    1.  If  the  heir  has  the  land  by  purchase.    2.  If 

he  has  delivered  the  charters  to  the  widow ;  for  then 
she  has  them  by  his  own  act.  3.  If  the  heir  be  not 
immediately  vouched.  4.  If  he  comes  in  as  vouchee. 
5.  If  he  comes  in  as  tenant  by  receipt.  The  reason  is 
manifest,  if  the  true  form  of  pleading  in  that  case  be 
observed :  for  he  who  pleads  detinue  of  charters,  in  bar 
of  dower,  ought  to  plead  that  he  has  been  always  ready,  Bnrdonv.Bv- 
and  yet  is,  to  render  dower,  if  the  demandant  would  de-  ^5.'  *  ^**' 
liver  to  him  his  charters. 

14.  If  a  woman  joins  with  her  husband  in  levying  a  Fine  or  Re- 
fine, or  suffering  a  common  recovery,  of  lands  whereof  ^^*^' 
she  is  dowable,  she  will  thereby  effectually  bar  herself 

from  claiming  dower  out  of  those  lands.     The  princi*  TCit.35,36, 
pies  upon  which  this  doctrine  is  founded  will  be  ex- 
plained hereafter. 

15.  By  the  custom  of  London  a  married  woman  may  Bargun  and 
bar  herself  of  dower,  by  a  deed  of  bargain  and  sale,  S^ho^S^'''"^*** 
acknowledged  before  the  lord-mayor,  or  the  recorder,  ^^-  ^"^ 
and  one  alderman,  and  enrolled  in  the  court  of  hustings ; 

the  wife  being  examined  separately  from  her  husband^ 
as  to  her  consent. 

16.  The  most  usual  mode  of  barring  dower,  in  mo*  Jointure, 
dern  times,  is  by  means  of  a  jointure  settled  on  the 
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vrilb  b^fbve  marriage:  of  which  an  account  XviU  be 
giyeb  in  the  nelDt  Title.  j 

17.  Eveiy  device  or  bequeM  in  a  :wiU  i&iporte  a 
b^iHy  ^  and  thelrefore  teniiOt  in  geneiBlibe  aveiMd  to 
be  given  aa  a  aatbCictian  for  that  to  which  the  devisee 
h,  by  lAW;  entitled.  In  consequence  of  this  principle,  a 
devise  citAnot  be  averred,  even  in  equity^  to  be  ia  sa- 
tisfaction i^f  dOwer,  unless  it  is  so  ^pr^essedin  the  will. 
I.  Beoatise  a  devise  implies  a  consideration  in  itaelf; 
and  cannot  be  averred  to.  be  for  the  ysCiOf  i^y  otiier 
person  than-  the  devisee^  unlejss  it  is  sO  4$xpressed  in  the 
will:  no  more  can  a  devise  b.^^Verred.to  be  in  satisfiic* 
tion  of  dower^  unless  it  ift ao  expressed- .  2-  A^  idl  wilb  of 
land  must  be  in  writing,  im);  averment  respecting  the  in* 
tentipn  of  a  testator  is  admissible,  whi<di  <Aqnot  be  od* 
lected  from  the  words  of  the iwili  itself. ,.  ,^  ;      r 

18k  A  ftersbn  bei^ig  indebted  deviser  p»rt  ^  ^is 
lands  to  his  lyifcybut  did  not  njfentipnU^tq^  b|^  in  )»xM 
dower ;  and  devised  the  residue  to  his  -es^eputors,.  t3t  his 
debts  were  p9id.^  Ther  w^  brought  a^^rit  of  dower, 
and  recovered  her  dower.  The  h^ir  fU^d  a  .biH  in 
Chancery  against  her^  to  be  relieved^  The  couit  siud 
the  devise  was  not  to  be  looked  upon  as  a  recompence 
or  bar  of  dower,  but  as  a  voluntary  gift.  .  ; 

19.  If  a  husband  devises  lands  to  his^^wifet  during  her 
widowhood  only,  or  restraii^  the  devise  in  any  oth& 
manner,  so-  as  to  render  it  lesSv  b^i^ficial  than  dower>  a 
court  of  equity  will  not  interfere;  but  jtbe  wife  wiU  be 
allowed  to  take  both  the  thing  devised,'  and  also  her 
dower. 

20.  W.  Lawrence  devised  landfr  of  th/^.f^impuil  ydue 
of  1902.  to  his  wife,  dumngh^r  widowhoods  After  the  de* 
termination  of  that  estate  he  devised  the  same  |>rcaau^> 
together  with  all  his  other  landsj  to  trustees  Swra  t^m 
of  tw^pty-fdtir  years,  dn  tni^  |br .  the  paym^pt'of  his 
debts  and  legacies.  As  a  farther  proviyjon  for  hifl  wifei 
he  dir/scted  that  after  two  years  :of  the  term  were  ex- 
pired»  his  trustees  shoald  permit  her  to  receive  the  rents 
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and  profits  of  another  form  of  902.  per  ammm,  for  the 
remainder  of  the  said  term  of  twenty-four  years^  so 
long  aft  she  should  continue  a  widow.  The  widp^  enr 
tered  upon  the  lands  devised  to  her^  and  afterwards 
brought  a  writ  of  dower^  to  which  was  pleaded  the  de- 
vise, with  an  averment  that  the  same  was  in  satis&ction 
of  her  dower:  Upon  demurrer  to  this  plea^  judgment 
was  given  for  the  demandant. 

A  bill  Was  ihen  exhibited- itt  Chancery,  to  be  relieved  ^  ]j^J^^ 
from  this  judgnient.     Lt>rd  Somers  decreed  a  perpetual 
injunction  against  the  ^dbw,  to  stay  her  further  pro^ 
cceding  upon  the  judgment  in  dower. 

The  dautfe  was  teheard  by  Lord  Keeper  Wright, 
who  ordered  a  case  to  be  stated.  1 .  Whether  the  der 
fendant  was  barred  of  her  doWer  by  the  devise  in  the 
wiD/or  not.  3.  If  she  was  not  barred  of  her  dowe^ 
by  such  devise,  whether  the' plAititiff  ought  to  be  r^ieved 
in  that  court.     A  case  was  accordingly  stated,  and  in 

1702  the- cause  camle  Qn  upon  the  cas6  so  stated  when 
his  lordship  declared  that  \\t  had  fully  considered  of  the 
matter,  but  coneeiyed  there  was  nothing  in  the  testator's 
will  that  did  intend  Itiat  the  defendant  shouldbe  l}4nred 
of  her  dorwer :  in  '^ase  any  ftuch  thing  did:a|)peajc  j^yithc 
will/ the  same  would  only*  be  a  bar  at  law,  not  in  that 
court;  and  as  the  matter  had  been  already  determined  at 
law,  he  reversed  so  much  of  the  fo'rmer  decree  as 
awarded  a  perpetual  injunction  against  the  defendant's 
proceeding  at  law  upon  her  judgment  in'  dower. 

The  cause  wa^ .  brought  on  agaiA  by  a  remdnder-^ 
man,  beforeLord  Cowperi  ito  1715,  who  dedared  as  to 
the  question  of  dower,  that  it  being  a  point  of  rightj  and 
80  doubtful  >in '  ItH .  nature;  that  thfe  Court  had  been  of 
different  opiniotifi'  about  it^.ai^d  the . determination . in 

1703  having,  remained  s<>  Ipng:  unqUe^tioiied^  hd  4id  not 
think  fit  to  make  any  variation  Ir0in  *wjbat  waer  ,(^^  xte? 
termined.        - 

On  an  appeal  from  this  decree  to  the  Hou9e  of  Loyda,  3  Btq.  Pvu 

•  Cm.  483 

It  wa^  contended  for  the  appellant,. tUftt  it -woidd -be 
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against  the  rules  of  natural  equity  and  justice^  if  tKere^ 
spondent  should  be  permitted  to  enjoy  the  estates  de- 
vised to  her  by  her  husband's  will^  and  at  the  same  time 
disappoint  his  intention^  by  insisting  on  her  dower ;  for 
which  the  lands  devised  were  far  more  than  an  equiva- 
lent. On  the  other  side  it  was  said  to  be  nowhere  ex- 
pressed^ nor  to  be  collected  from  the  words  of  the  will, 
that  the  lands  devised  to  the  respondent  were  for  her 
jointure,  or  in  bar  of  her  dower ;  neither  could  it  be  so 
averred  at  law,  or  in  a  court  of  equity ;  she  having  no 
estate  for  life,  but  for  her  widowhood  only.  The  decree 
YfBA  affirmed. 

21.  A  person  devised  lands  to  his  wife  for  life,  and 
devised  other  lands  to  his  brother  and  his  heirs.  The 
wife  entered  into  the  lands  devised  to  her,  which  were 
of  more  value  than  her  .dower ;  she  afterwards  claimed 
dower  of  the  rest,  and  had  judgment.  The  brother 
brought  his  bill  in  Chancery  to  be  relieved.  The  case 
of  Lawrence  and  Lawrence  was  cited  for  the  defend- 
ant, to  prove  that  the  wife  should  have  dower,  notwith- 
standing a  devise  to  her  for  life  of  lands  by  her  hus- 
band; unless  declared  to  be  in  lieu  and  satisfaction 
of  dower.  Lord  Parker  said  that  this  point  had  been 
determined  in  the  House  of  Lords ;  and  dismissed  the 
bill. 

38.  If  it  belaid  in  the  will  that  the  devise  is  made  in 
lieu  and  satisfection  of  dower ;  or  on  condition  that  the 
wife  shall  not  claim  dower  ;  then  the  wife  cannot  have 
both,  for  that  would  be  repugnant  to  the  intention  of  the 
testator.  The  wife  must^  therefore,  in  such  a  case  make 
her  election. 

S3.  A  man  devised  a  third  part  of  his  lands  to  his 
wife,  in  recompence  of  her  dower.  The  wife  entered 
on  the  lands  devised  to  her ;  it  was  resolved  that  she 
was  thereby  barred  of  dower. 

24.  A  person  devised  his  lands  to  his  wife  till  P.  his 
daughter  attained  the  age  of  nineteen,  afterwards  to  P. 
in  tail^  remainder  over  in  fee.    He  devised  further^  that 
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P.  should  pay^  after  her  age  of  nineteen^  121.  per  annum 
to  his  wife  in  recompence  of  her  dower ;  if  she  failed  of 
payment^  that  his  wife  should  have  the  land  for  her  life. 
The  wife,  before  P.  attained  nineteen,  brought  a  writ  of 
dower,  and  recovered  a  third  part;  after  P.  attained 
nineteen,  the  wife  entered  for  non-payment  of  the  12/. 
The  question  wa^,  whether  her  entry  was  lawfiil. 

It  was  adjudged^  that  the  wife,  having  recovered  a 
third  part  in  dower,  she  should  not  have  the  rent ;-  as  it 
was  against  the  intention  of  the  testator  that  she  should 
have  both  ;  that  the  acceptance  of  one  was  a  waiver  of 
the  other.  And  upon  a  writ  of  error  this  judgment  was 
affirmed. 

25.  A  man  devised  his  personal  estate  to  trustees,  in  Lesquire  v. 
tnist  that  his  widow  should  receive  thereout  lOOZ.  a-year  T^Haii. 
during  her  life,  in  lieu  and  discharge  of  her  dower.     The 

wife  received  this  annuity  for  many  years,  then  brought 
a  writ  of  dower.  Decreed  that  the  wife  was  barred  of 
dower,  as  long  as  the  personal  estate  was  sufficient. 

26.  With  respect  to  the  acts  which  will  amount  to  an 
election,  and  the  time  within  which  they  must  take  place,  nu  38.  c.  2. 
they  will  be  stated  hereafter. 

27.  Notwithstandine:  the  doctrine  established  in  the  Sometimes 
case  of  Lawrence  t7.  Lawrence,  and  the  frequent  re-  tin.*" 
c(^nition  of  it,  devises  have  been  sometimes  deemed  a 
satisfaction  in  equity  for  dower,  on  account  of  strong 

and  special  circumstances.  As  where  allowing  a  widow 
to  take  a  double  provision,  would  be^quite  inconsistent 
with  the  dispositions  of  the  will. 

28.  A  person  devised  to  his  wife  an  annuity  of  2002.  vuiaReaiv. 
a-year,  to  be  issuing  out  of  his  lands,  with  power  of  dis*  1  bi^'r.292. 
tress  and  entry ;  subject  thereto,  he  devised  his  real  "®*«>Amb.683. 
estates  to  his  daughter  in  strict  settlement;  and  directed 

ail  his  personal  estate  to  be  invested  in  land,  and  settled 
to  the  same  uses. 

One  of  the  questions  in  this  case  was,  whether  the 
wife  was  to  take  this  annuity  in  satb&ction  of  her  dower 
or  not. 
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Two  cases  were  cited ;  the  filrst,  Pttts  v.  Snowden, 
where  a  man  devised  to  his  wife  an  annuity  of  501. 
a-year^  payable  out  of  his  freehold  and  copyhold  estates, 
with  a  clauge  of  entry  aind  distress ;  and  subject  thereto 
he  gave  his  freehdd  estates  to'his  three  sisters.  '  Lord 
Hardwicke    decreed  that  the  widow  was  entilkd  to 
dower^  and  also  to  the  annuity.    The  second^  Arnold 
V.  Kemstead;  where  a  testator  gave  soQie  leaseholds  to 
his  wife  for  life^  and  also  102.  a*year  during  her  life^  or 
so  long  as  she  should  eontitiue  a  widow^  out  df  the 
rents  of  his  freehold  estates^  but  without  any  ckuse  of 
entry  or  distress ;  and  devised  all  his  freehold  e^tes  to 
his  son.     Lord  Northington  decreed  that  the  widow 
must  elect  either  her  dower  or  the  annuity^  but  could 
not  take  both. 

hard  Camden  ;-^The  case  now  before  the  court  is 
more  exactly  correjspondent^  in  the  form  of  the  devise, 
to  Pitts  V.  Snowden,  than  tb  ttie  other  ease ;  for  in 
these  two  cases  thet^  is  "ati  express  claiise  of  efttry  mnd 
distress^  whereas  there  is  ttb"^  sndh  power  in  Arnold  v. 
Kemstead ;  and  they  more  pat%ifc(ilarly  resembte  each 
other  in  another  circumstahce ;  lus  the  annuity  in  both 
is  charged  upon  other  funds^  not  subje(;t  to  dower^  as 
well  as  upon  the  dowabie  estatfe ; '^e^ete  in  Arnold 
V.  Kemstead  the  annuity  Is  matde  to  issue  only  out  of  the 
freehold  estate^  subject  to  Aower.    These  two  being 
alike  in  all*  their  drcvfttistances^  I  must  admit  timt  Pitto 
V.  ^owden  is  an  aruthc^rity  in  point  one  way^  Arnold 
V.  Kempstead  the  other.  *  1^  qu^stibn  iipotl  this  <daseis 
this.-^l.  Whether  if  ^  a  rent-charge  is  gfiven  to  the 
widow^  issuing  oiit  of  the  estate  subje^to  4b^i^r;  with 
power  of  distress^  %his  devise  shall  opeiate  as  a  bar,  or 
'satistaetion  of  dower:    I  am  -of  opfffi^ii  tlnit*  jt  irhall; 
because  the  ^^yrt»4#'dtf^!i^i«i^iv>IM6apfp6intB^^'^    will  i 
and,  2.  Is  inconsistent  with  it.   It  is  adniitted'ltnit'eVery 
devise^^ihust  confitoi  the  will  ifn  (Mo;  If  h^'  claims  any 
interest"  liiidet  U ;  «nd  m'u^t  ieottseqtien^y  -  MrMi  di&ch 
interest,  if  he  impeaches  or  interrupts  any  part  of  it.  Itt 
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tb»  cade  the  wiU  \%  doiitradicted  by  the  chim  of  dower. 
] .  Because  it  ptits  the  trustees  out  of  possession ;  for 
they  canilot  hold  the  wbole^  subject  to  the  annuity  and 
distress^  without  being  in  possession  of  the  whole ;  nor 
^n  the  annuitant^  consistent  with  the  will^  take  posses- 
sion of  any  part^  because  her  rig'ht  accrues  upon  de&ult 
6f  payment.     Aiid  thbugh  the  present  case  gives  the 
right  of  entry  upon  the  whole,  or  any  part,  in  more  ex- 
plicit terms  than  Pitts  v.  Snowden ;  yet  the  general  power 
df  entry  and  distress,   in  Pitts  v,  Snowden>  is  tanta-< 
mount  in  this  particular.     The  possession,  therefore,  of 
the  trustees  being  co-extensive  with  the  annuities  and 
the  distress,  it  is  not  possible  in  such  a  case,  to  make 
the  land  subject  to  the  dower  and  the  rent-charge  at 
the  same  time ;  because,  as  annuitant,  the  widow  must 
be  out  of  possession  of  the  whole ;  as  dowress  she  must 
be  possessed  of  a  part.     Hence  it  follows,  that  where 
the  testator  gives  th^  estate,  subject  to  the  annuity,  as  he 
(loth  in  this  case,  he  must  be  intended  to  give,  subject 
to  the  annuity  only  ;  and  the  residue  of  the  rents  andpro^ 
fits  being  given  to  the  devisee,  must  exclude  all  charges; 
except  only  the  annuity.     In  this  Vie\^  of  the  mattel^ 
the  widow,  by  the  claim  of  dower,  disa[^)oints  the  will 
in  the  most  essential  part  of  the  testator's  plan,  by  re* 
ducing  the  interest  of  the  disvisee,  and  loading  the  estate 
vrith  an  additional  burthen.     %,  The  claim  of  dower  i* 
inconsistent  with  the  will  in  another  light,  as  it  will  di- 
minish the  annuity  itself,  which  is  contrary  to  the  very 
words  of  the  will.     The  annuity  is  either  given  over 
and  above  the  dower,  or  in  satisfaction  of  it.  He  intended 
only  one;  or  he  intended  both ;  if  both,  he  intended 
both  should  be  enjoyed  in  their  full  extent ;  the  whole 
annuity  and  the  whole  dower.     Now,  can  the  widow 
enjoy  the  annuity,  as  the  will  has  given  it,  if  she  claims 
her  dower  ?  ft  is  most  clear  that  she  cannot ;  for  if  sh^ 
enters  into  a  third,  in  ri^ht  of  her  dower,  she  must  sink 
so  much  of  her  annuity,  as  that  third  ought  to  bear  iii 
proportion  :  that  is  a  violation  of  the  will.  And  whether 
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Two  cases  were  cited ;  the  filrst,  Pitts  v.  Snowden, 
where  a  man  devised  to  his  wife  an  annuity  of  501. 
a-year^  payable  out  of  his  freehold  and  copyhold  estates, 
with  a  clause  of  eiitry  aind  distress ;  and  subject  thereto 
he  gave  his  freehold  estates  to' his  three  sisters.  '  Lord 
Hardwicke    decreed  that  the  widow  was  entitled  to 
dower^  and  also  to  the  annuity.    The  second^  Arnold 
V.  Kemstead/  where  a  testator  gave  «OQie  leaseholds  to 
his  wife  for  life^  and  also  lOL  a*year  during  her  life,  or 
so  long  as  she  should  contitiue  a  widow,  out  of  the 
rents  of  his  freehold  estates,  but  without  any  dause  of 
entry  or  distress ;  and  devised  all  his  freehold  e^tes  to 
his  son.     Lord  Northington  decreed  that  the  widow 
must  elect  either  hc^r  dower  or  the  annuity^  but  could 
not  take  both. 

Lord  Camden  ;-^The  case  now  before  the  court  is 
more  exactly  correspondent,  in  the  form  of  the  devise, 
to  Piits  V.  Sn'owden,  than  tb  tht  other  case ;  for  in 
these  two  cases  there  is  ^a^  express  eklide  of  Mtlry  ^nd 
distress,  whereas  there  is  Htf  snch  power  in  Arnold  v. 
Kemstead ;  and  fhey  niore  pattitularly  reseinbl^  each 
other  in  another  circumstahce ;  as  the  atinltity  in  both 
is  charged  upon  other  funds,  not  subject  to  dower,  as 
well  as  upon  the  dowabie  tstAtk  ;'^e^ete  in  l^mold 
V.  Kemstead  the  annuity  is  mfide  to  is^ue  only  out  of  the 
freehold  estate,  subject  to  Aower.    These  two  being 
alike  in  all*  their  drciMistitnced,  I  must  admit  Uiat  Pitts 
V.  ^nowden  is  an  duthc^ty  in  point  one  way,  AmoM 
V.  Kempstead  the  other.  *  1^  question  iipdti  this  ^ase  ib 
this  .-^1 .  Whether  ^  iif '  a  i<ent-ihai^  is  giveij  to  the 
widow,  issuing  oiit  of  the  estate  subje^to  ^bwier;  with 
power  of  distressj  ^thift  devise  shall  operate  as  a  bar,  or 
satisfaction  of  dower:     I  am  ^f  opinion  tlmt « It  ullaU; 
because  the  ^^latrti  ^  ^  *dtfwei<3  ^  Iv-Disap^inta  Hite  will ; 
and,  3.  Is  inconsistent  with  it.   It  is  adtititled'tllMt'iBif^ry 
devise^ihust  confihn  the  will  t9ii  (Mo,  if  h^'  claims  any 
interest  liiidet  it ;  «nd  mtiigt  tOtt^qtientfy  -  Mrfielt  such 
interest,  if  he  impeaches  or  interrupts  any  part  of  it.   In 
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tbt9ca8e  the  wiU  is  contradicted  by  the  claim  of  dower. 
I .  Because  it  piitd  the  trustees  out  of  possession ;  for 
they  cannot  hold  the  wbole^  subject  to  the  annuity  and 
distress^  without  being  in  possession  of  the  whole ;  nor 
^n  the  annuitant^  consistent  with  the  will^  take  posses- 
sion of  any  part^  because  her  rig'ht  accrues  upon  de&ult 
(>f  payment.     And  though  the  present  case  gives  the 
rig^ht  of  entry  iipoii  the  whole^  or  any  part^  in  more  ex. 
pBcit  terms  than  Pitts  n.  Snowden ;  yet  the  general  power 
bf  entry  and  distress/ in  Pitts  v.  Snowden^   is  tanta-^ 
mount  in  this  particular.     The  possession^  therefore,  of 
the  trustees  being  co-extensive  with  the  annuities  and 
the  distress^  it  is  not  possible  in  such  a  case^  to  make 
the  land  subject  to  the  dower  and  the  rent-charge  at 
the  same  time ;  because^  as  annuttaht^  the  widow  must 
be  out  of  possesion  of  the  whole ;  as  dowress  she  must 
be  possessed  of  a  part.     Hence  it  foUowsy  that  where 
the  testator  ^ives  th^  estatcy  subject  to  the  annuity^  as  he 
doth  in  this  case^  he  must  be  intended  to  give^  subject 
to  the  annuity  only  ;  and  the  residue  of  the  rents  and  pro* 
fits  being  given  to  the  devisee,  must  exclude  all  charges; 
except  only  the  annuity.     In  this  Vie\^  of  the  matted 
the  widow,  by  the  claim  of  dower,  disaj^oints  the  will 
in  the  most  essentiial  part  of  the  testator's  plan,  by  re- 
ducing the  interest  of  the  db visee,  and  loading  the  estate 
with  an  additional  burthen.     2.  The  claim  of  dower  is 
inconsistent  with  the  will  in  another  light,  as  it  will  di- 
minish the  annuity  itself,  which  is  contrary  to  the  very 
words  of  the  will.     The  annuity  is  either  given  over 
and  above  the  dowcfr,  or  in  satisfaction  of  it.  He  intended 
only  one,  or  he  intended  both ;  if  both,  he  intended 
both  should  be  enjoyed  in  their  full  extent ;  the  whole 
annuity  and  the  whole  dower.     Now,  can  the  widow 
enjoy  the  annuity,  as  the  will  has  given  it,  if  she  claims 
her  dower  ?  It  is  most  clear  that  she  cannot ;  for  if  sh^ 
enters  into  a  third,  in  ri^bt  of  her  dower,  she  must  sink 
so  much  of  her  annuity,  as  that  third  ought  to  bear  iii 
proportion  :  that  is  a  violation  of  the  will.  And  whether 
vol..  I.  o 
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Two  cases  were  cited ;  the  filrst,  Pitts  v.  Snowden, 
where  a  man  devised  to  his  wife  an  annuity  of  501. 
a-year^  payable  out  of  his  freehold  and  copyhold  estates^ 
with  a  clauae  of  entry  and  distress ;  and  subject  thereto 
he  gave  his  freehold  estates  ta'his  three  sisters.  '  Lord 
Hardwicke    decreed  that  the  widow  was  eirtitied  to 

2  Eden  236.      dowcr,  and  also  to  the  annuity.    The  second^  Arnold 

r.  Kemstead/  where  a  testator  gave  soQie  leaseholds  to 
his  wife  for  life^  and  also  lOl.  a*year  during  her  life,  or 
so  long  as  she  should  contitiiie  a  widow^  out  df  the 
rents  of  his  freehold  estates^  but  without  any  dause  of 
entry  or  distress ;  and  devised  all  his  freehold  ^dtaies  to 
his  son.  Lord  Northington  decreed  that  the  widow 
must  elect  either  her  dower  or  the  annuity^  but  could 
not  take  both. 

Lord  Camden  .-^The  case  now  before  the  court  is 
more  exactly  correspondent^  in  the  form  of  the  devise, 
to  Pitts  V.  Sn'owden,   than  tb  die  other  ease ;  for  in 
these  two  cases  there  is  afn  exjprei^s  elande  of  efttiry  ^nd 
disti-ess/ whereas  there  is  ttt^stidh  power  in  Arnold  v. 
Kemstead ;  and  they  more  pattitularly  resemble  each 
other  in  another  circumstahce ;  its  the  annuity  in  both 
is  charged  upon  other  funds^  not  subject  to  dower^  as 
well  as  upon  the  dowabie  ^isttttfe ; '  ^e^ete  in  Arnold 
r.  Kemstead  the  annuity  is  mtfde  to  issue  only  out  of  the 
freehold  estate^  subject  to  ^wer.    These  two  being 
alike  in  all*  their  drcUitistanced^  I  must  admit  HM  iHtto 
V.  Snowden  is  an  siuthdrity  in  point  one  way,  AmcJd 
V.  Kempstead  the  other.*  <  Thfe  question  lipotl  thb  ^ei6 
^   this.^1.  Whether  if  a  itent-tftai^  is  given  to  the 
widow,  issuing  oiit  of  the  estate  subject  to  dbi^r;  with 
power  of  distresSi^his  deviseshall  operate  as  a  bar,  or 
satisfaction  ^  6f  doWe^:    I  anl  ^  opftljdii  thdt  <  It  shall ; 
because  the^tk^rt»4#'dtfw«i«3^ivDiMp^intB^'<he'  will i 
and,  2.  Is  inconsistent  with  it.   It  is  adniit«ed^tlMt^1«ry 

F(iATit.38.     devise*  ihua  confitoi  the  will  in  Mo,  if  h&  ckiiM  any 

imerest  iiitdet  it;  viid  m'u^t  toUdequently '  Mrfidt  8Uch 
interest,  if  he  impeaches  or  interrupts  any  part  of  it.  In 
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TITLE  VII. 

JOINTURE. 


CHAP,  f 


Of  the  Origin  and  Nature  of  Jointures. 

CHAP.  n. 

Where  a  Jointress  is  aided  in  Equity. 


CHAP.  in. 

What  will  operate  as  a   Bar, 

Jointure. 


or    Satisfaction  of  a 


Sect.  1.  Origin  of  Jointures. 

5.  DefinUion  of. 

6.  Circumstances  required. 

7.  Must  commence  on  the 

Death  of  the  Husband. 
9.  And  be  for  the  Life  of 
the  Wife. 

12.  Must  be  Umited  to  the 

Wife  herself. 

13.  This  Rule  not  admitted 

in. Equity. 

17.  It  must  be  in  Satisfac- 

tion    of    her     whole 
Dower. 

18.  And  be  so  expressed  or 

averred. 
'31.  And  made  before  Mar* 
riage. 


Sect. 


22.  Jointures  which  require 
the  acceptance  of  the 
Wife. 

26.  Cases  where  the  Wi- 
dow takes  the  Estate 
and  Dower. 

26.  Who  may  Umit  a  Join- 
tare. 

SO.  Who  may  take  a  Join- 
ture. 

31.  An  Infant  is  barred  by 
a  Jointure. 

35.  Nature  of  this  Estate. 

42.  A  Rcnt'Charge  is  usu^ 

ally  given  as  a  Join- 
ture. 

43.  Effect  of  the  Eviction 

of  a  Jointure. 


Section  1. 


In  consequence  of  two  maxims  of  the  common  law^  Origin  of 
First,  that  no  right  can  be  barred  till  it  accrues  ;  and,  Vcrapn*rcii8c 
secondly,  that  no  right  or  title  to  an  estate  of  freehold  oabjjses  u? 
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Two  cases  were  cited ;  the  ftlrst^  Pitts  v.  Snowden, 
where  a  man  devised  to  his  wife  an  annuity  of  fiOI. 
a-year^  payable  out  of  his  freehold  and  copyhold  estates, 
with  a  clause  of  entry  and  distress ;  and  subject  thereto 
he  gave  his  freehold  estates  to' his  three  sisters.  '  Lord 
Hardwicke    decreed  that  the  widow  was  (entitled  to 
dower^  and  also  to  the  jeinnuity.    The  second^  Arnold 
V.  Kemstead/  where  a  testator  gave  soine  leaseholds  to 
his  wife  for  life^  and  also  lOl.  a^year  during  her  life,  or 
80  long  as  she  should  continue  a  widow^  out  6(  the 
rents  of  his  freehold  estates,  but  without  any  daiise  of 
entry  or  distress ;  and  devised  all  his  freehold  e^tes  to 
his  son.     Lord  Northington  decreed  that  the  widow 
must  elect  either  h^r  dower  or  the  annuity^  bat  could 
not  take  both. 

Lord  Camden  .-^The  case  now  before  the  court  is 
more  exactly  correspondent,  in  the  form  of  the  devise, 
to  Pitts  r.  Sn'owden,  than  to  the  other*  ease ;  for  in 
these  two  cases  there  is  -an  express  clause  of  Mtry  ^nd 
distress,  whereas  there  is  ho'  stieh  pow^lr  in  Arnold  v. 
Kemstead ;  and  fhey  moire  pattitlilarly  res^Mbl^  ciach 
other  in  another  circumstahce ;  tA  the  atintrity  in  both 
is  charged  upon  other  funds;  not  subject  to  dower,  as 
well  as  upon  the  dowabte  estnte ; '  v^ereas  in  lArnold 
V.  Kemstead  the  annuity  is  made  to  issue  only  out  of  the 
freehold  estate,  subject  to  ^wer.    These  two  being 
alike  in  all*  their  ^irciMistanced,  I  must  admit  thut  Pitts 
V.  I^owden  is  an  siuihiHrity  in  point  otie  way^  Arnold 
V.  Kempstead  the  other.'  l%fe  icju^tton  lipotl  ihh  i^eis 
this.— L  Whether ^ ftp' a  ifent-charge  is  gflven  to  the 
widow,  issuing  oiit  of  the  estate  subje^ to  dbvi^r;  with 
power  of  distress;  this  devise  shall  opemte  as  a  bar,  or 
'satisfaction  of  do  wet.    I  'am  ^' opitki^n  that « it  sAall; 
because  the  *^l&iit>^'dtfwei^^L'Disitpq[>6  will  i 

and,  2.  Is  inconsistent  with  it.  It  is  adltfitted'tlMtiES^ry 
devised  ihust  confix  tfie  will  in  tcto;  it\»'chim^  any 
interest  ttIldei^U^«iidl1ll'u«t  tottseqtieiiffy  MrftAt  such 
interest,  if  he  impeaches  or  interrupts  any  part  of  it.   In 
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this  cade  the  will  is  c^oiitradicted  by  the  claim  of  dawer. 
I .  Because  it  ptits  the  trustees  out  of  possession ;  for 
they  cannot  hold  the  wbole^  subject  to  the  annuity  and 
distress^  without  being  in  possession  of  the  whole ;  nor 
tm  the  annuitant^  consistent  with  the  wiU^  take  posses- 
sion of  any  part^  because  her  right  accrues  upon  default 
bfpajrment.     And  though  the  present  case  gives  the 
right  of  entry  upon  the  whole^  or  any  part,  in  more  ex. 
plkit  terms  than  Pitts  v.  Snowden ;  yet  the  general  power 
of  entry  and  distress/ in  Pitts  i?.  Snowden>  is  tanta-^ 
Inount  in  this  particular.     The  possession,  therefore,  of 
the  trustees  being  co-extensive  with  the  annuities  and 
the  distress,  it  is  not  posdble  iii  such  a  case,  to  make 
the  land  subject  to  the  dower  and  the  rent-charge  at 
the  same  time;  because,  as  annuitant,  the  widow  must 
be  out  of  possession  of  the  whole ;  as  dowress  she  must 
be  possessed  of  a  part.     Hence  it  follows,  that  where 
the  testator  gives  the  estate,  subject  to  the  annuity,  as  he 
(loth  in  this  case,  he  must  be  intended  to  give,  subject 
to  the  annuity  only  ;  and  the  residue  of  the  rents  and  pro* 
fits  being  given  to  the  devisee,  must  exclude  all  charges; 
except  only  the  annuity.     In  this  Vie\i  of  the  matlei^ 
the  widow,  by  the  claim  of  dower,  disappoints  the  will 
in  the  most  essential  part  of  the  testator's  plan,  by  re- 
ducing the  interest  of  the  devisee,  and  loading  the  estate 
with  an  additional  burthen.     3.  The  claim  of  dower  iii 
inccmsistent  with  the  will  in  another  light,  as  it  will  di- 
minish the  annuity  itself,  which  is  contrary  to  the  very 
words  of  the  will.     The  annuity  is  either  given  over 
and  above  the  dower,  of  in  satisfaction  of  it.  He  intended 
only  one,  or  he  intended  both ;  if  both,  he  intended- 
both  should  be  enjoyed  in  their  full  extent ;  the  whole 
annuity  and  the  whole  dower.     Now,  can  the  widow 
enjoy  the  annuity,  as  the  will  has  given  it,  if  she  claims 
her  dower  >  It  is  most  clear  that  she  cannot ;  for  if  sh^ 
enters  into  a  third,  in  right  of  her  dower,  she  must  sink 
so  much  of  hef  annuity,  as  that  third  ought  to  bear  iii 
proportion  :  that  is  a  violation  of  the  will.  And  whether 
vol.  I.  o 
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Two  cases  were  cited ;  the  ftirst^  Pitts  i).  SnoMrden, 
where  a  man  devised  to  his  wife  an  annuity  of  5(M. 
a-year^  payable  out  of  his  freehold  and  copyhold  estates, 
with  a  clause  of  entry  and  distress ;  and  subject  thereto 
he  gave  his  freehold  estates  to'his  three  sisters.  '  Lord 
Hardvncke   decreed  that  the  widow  was  entitled  to 

2  Eden  236.      dowcr,  and  also  to  the  annuity.    The  second,  Arnold 

V.  Kemstead/  where  a  testator  gave  soijfie  leaseholds  to 
his  wife  for  life,  and  also  lOl.  a-year  during  her  life,  or 
80  long  as  she  should  <;ontinue  a  widow^  out  of  the 
rents  of  his  freehold  estates,  but  vidtheiit  any  ckiise  of 
entry  or  distress ;  and  devised  all  his  freehold  e^tes  to 
his  son.  Lord  Northington  decreed  that  the  widow 
must  elect  either  her  dower  or  the  annuity^  but  could 
not  take  both. 

Lord  Camden  ;-^The  case  now  before  the  court  is 
more  exactly  correspondent,  in  the  form  of  the  devise, 
to  Pitts  r.  Snowden,  than  tb  the  other  case ;  for  in 
these  two  cases  there  is  ati  express  clause  of  Hdvy  ^nd 
disti-ess,  whereas  there  is  \i6  sti6h  power  in  Arnold  v. 
Kemstead;  and  fhey  niore  pairtitularly  reseMU^  ciach 
other  in  another  circumstahce ;  tA  the  annuity  ifi  both 
is  charged  upon  other  funds,  not  subject  to  dower,  as 
well  as  upon  the  dowabte  estate ;' vrtief^eas  in  Arnold 
V.  Kemstead  the  annuity  fs  made  to  issue  only  out  of  the 
freehold  estate,  subject  to  slower.  These  two  being 
alike  in  all  their  drciMifttanceg,  I  must  admit  tloit  Pitts 
V.  Snowden  is  an  siuihlHrity  in  pcnnt  one  way^  Amoid 
V.  Kempstead  the  other.- •  HPhfe  que^tibn  lipotl  this  ^iase  is 
'  this.— L  Whether -if' a  ifeilt-6ftarg«  is  gflveii  to  the 
widow,  issuing  out  of  the  estate  subje^to  dbvi^  with 
power  of  distress,' ^his  devise  shall  operatic  as  a  bar,  or 
satisfaction  *  df  do  Wet:  I  am  -of'  opifiion  thffit  'it  i^mJI  ; 
becaiise  the ^HMm  ^ 'd6Mt^fs ''  1^  Disapq^^dinta-th^  wiB ; 
and,  2.  Is  inconsistent  with  it.   It  is  adttfitted^tlMttst^ry 

n&Tit.  38.     devise*  ihusl  confix  tihe  will  in  'A)to;  if  h^  ctdifi^  any 

interest  tkikle#Uv«iid*m'u«t  tottse^tieflf^y-MrfeiC  ducb 
interest,  if  he  impeaches  or  interrupts  any  part  of  it.  Ia 
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tbt9  cade  the  will  is  <^ntiradicted  by  the  claim  of  dower. 
}.  Because  it  ptitd  the  trustees  out  of  possession;  for 
they  cannot  hold  the  wbdie^  subject  to  the  annuky  and 
dkress^  without  being  in  possession  of  the  whole ;  nor 
tm  the  annuitant^  consistent  with  the  will^  take  posses- 
sion of  any  part^  because  her  right  accrues  upon  default 
6fpajrinent.     Aiid  though  the  present  case  gives  the 
right  of  entry  upon  the  whole^  or  any  part^  in  more  ex. 
plicit  terms  than  Pitts  v.  Snowden ;  yet  the  general  power 
i)f  entry  and  distress/ in  Pitts  v.  Snowden,  is  tanta-' 
mount  in  this  particular.     The  possession,  therefore,  of 
the  trustees  being  co-extensive  with  the  annuities  and 
the  <listress,  it  is  not  possible  iii  such  a  case,  to  make 
the  land  subject  to  the  dower  and  the  rent-charge  at 
the  same  time;  because,  as  annuitant,  the  widow  must 
be  out  of  possession  of  the  whole ;  as  dowress  she  must 
be  possessed  of  a  part.     Hence  it  follows,  that  where 
the  testator  gives  the  estate,  subject  to  the  annuity,  as  he 
doth  in  this  case,  he  must  be  intended  to  give,  subject 
to  the  annuity  only  ;  and  the  residue  of  the  rents  and  pro^ 
fit«  being  given  to  the  devisee,  must  exclude  all  chErges; 
except  on^ly  the  annuity.     In  this  Vie\i  of  the  mattei^ 
the  widow,  by  the  elaim  of  dower,  disaj^^oints  the  will 
in  the  most  essential  part  of  the  testator's  plan,  by  re* 
ducing  the  interest  of  the  devisee,  and  loading  the  estate 
>nth  an  additional  burthen.    3.  The  claim  of  dower  i^ 
inconsistent  with  the  will  in  another  light,  as  it  will  di- 
minish the  annuity  itself,  which  is  contrary  to  the  very 
words  of  the  will.     The  annuity  is  either  given  over 
and  above  the  dower,  of  in  satisfaction  of  it.  He  intended 
only  one,  or  he  intended  both ;  if  both,  he  intended- 
both  should  be  enjoyed  in  their  full  extent ;  the  whole 
annuity  aiid  the  whole  dower.     Now,  can  the  wldoit 
pnjoy  the  annuity,  as  the  will  has  given  it,  if  she  claims 
her  dower  ?  It  is  most  clear  that  she  cannot ;  for  if  she 
enters  into  a  third,  in  ri^ht  of  her  dower,  she  must  sink 
so  much  of  her  annuity,  as  that  third  ought  to  bear  in 
proportion  :  that  is  a  violation  of  the  will.  And  whether 
vot.  I.  o 
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would  have  been  an  eviction  of  the  fiind  out  of  which 
the  jointure  was  to  arise^  and  consequently  let  the  wife 
into  dower. 

To  another  objection,  that  the  husband  had  not 
bound  himself  to  do  any  act,  but  only  that  his  heirs^ 
executors,  and  administrators,  should  pay,  &c.  he  an- 
swered, that  the  wife  mig^ht,  the  day  after  the  marriage, 
have  brought  a  bill,  by  her  next  friend,  and  compelled 
the  husband  himself  to  settle  the  annuity. 

15.  By  indenture  made  previous  to  a  marriage,  the 
intended  husband  and  wife  assigned  leasehold  estates 
for  years  belonging  to  each  of  them  to  trustees,  in  trust 
to  permit  the  husband  to  receive  the  rents  for  life,  after 
his  decease  to  permit  the  wife  to  receive  the  rents  for 
her  life,  in  full  for  her  jointure,  and  in  bar  of  dower. 
The  Court  of  Chancery  held  this  to  be  a  good  equit- 
able jointure. 

16.  In  the  case  of  Tinney  v.  Tinney,  a  sum  of  money 
secured  by  bond  to  the  intended  wife  before  the  mar- 
riage was  held  to  be  a  bar  to  dower.  And  in  a  case 
published  by  Mr.  Cox,  where  the  intended  husband 
gave  a  bond  to  the  mother  of  the  intended  wife,  con- 
ditioned that  he  or  his  heirs  would  settle  5001.  a-year 
in  land  on  her,  in  satis&ction  of  dower ;  Sir  T.  Clarice, 
M.  R.,  held  it  a  good  jointure.  From  which  it  appears 
that  the  courts  of  equity  now  consider  any  provision 
which  a  woman  accepts  before  marriage,  in  satisfaction 
of  dower,  to  be  a  good  jointure. 

17.  The  fourth  circumstance  is,  that  it  be  made  in 
satisfiEtction  of  the  wife's  whole  dower,  and  not  of  a  part 
of  it  only ;  for  land  conveyed  to  a  woman  in  part  of 
her  jointure,  or  in  satis&ction  of  part  of  her  dower,  is 
no  bar,  on  accouilt  of  the  uncertainty. 

18.  The  fifth  circujmstance  is,  that  the  estate  limited 
to  the  wife  be  expressed,  or  averred  to  be,  in  satisfiu:- 
tion  of  her  whole  dower.  But  since  the  statute  it  ap- 
pears somewhat  doubtful  whether  ai|  averment  can  be 
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admitted  that  the  provision  made  for  a  wife,  previous  ^  ^^'  ^^^• 
to  marriage,  was  intended  as  a  jointure,  and  in  bar  of 
dower. 

19.  On  a  bill  brought  for  dower;  the  defendant,  the  rmneyv. 
heir  at  law,  insisted  that  the  husband  in  his  lifetime  g.  ^'^ 
gave  a  bond  in  the  penalty  of  1000/.  in  trust  to  secure 
to  his  wife  500/.  in  case  she  survived :  that  it  was  in- 
tended at  the  time  in  lieu  of  dower;  that  she  acknow- 
ledged it  to  be  so,  ^nd  o^ered  to  read  evidence  of  her 
acknowledgment. 

liOrd  Hardwicke  was  of  opinion  that  parol  evidence 
could  not  be  allowed  in  this  case,  being  within  the  sta- 
tute of  Frauds ;  and  that  a  general  provision  for  a  wife  Tit.  32.  c.  i9. 
was  not  a  bar  of  dower,  unless  expressed  to  be  so.  That 
in  the  case  of  Vizard  v.  Lbngdale,  5  Geo.  1 .  Sir  Joseph 
Jekyll  held  the  words  in  a  bond,  to  secure  a  sum  of 
money  for  a  woman's  livelihood  and  maintenance,  was 
no  bar  of  dower ;  but  that  Lord  Chancellor  King  Svas  ^^^  "J  y^ 
of  opinion  it  was  a  bar  of  dower,  being  within  the  54. 
equity  of  the  statute  of  Henry  VIII.  of  Jointures,  and  ton%vcs.jun. 
therefore  reversed  the  decree.  ^^' 

80.  It  is  however  observable,  that  there  is  nothing 
in  the  statute  of  Frauds  excluding  averments;  and  it  is 
generally  understood,  that  whatever  averments  might 
have  been  mieide  before  that  statute,  may  be  made  since. 
Now  in  Vernon's  case,  and  an  anonymous  case,  Owen  /f»A«>>-2s. 
33,  it  was  avefred  that  the  estate  limited  to  the  wife 
was  for  her  jointure,  and  in  bar  of  dower;  and  the 
ayerment  was  allowed. 

21.  The  sixth  circumstance  is,  that  it  be  made  before  fo^^^^. 
marriage.     For  it  is  enacted  by  the  ninth  section  of  the  |  ^^'j^;;^*' 
statute,  that  if  any  wife  have  any  manors,  &c.  assured 

to  her  after  marriage,  for  term  of  life  or  otherwise,  in 
jointure ;  except  the  same  be  made  by  act  of  parlia- 
ment ;  the  wife  shall  at  her  liberty,  after  the  death  of 
her  husband,  refuse  the  jointure,  and  demand  her  dower. 

22.  A  iomture,  attended  with  all  the  circumstances  Jwntnres 

V  ^  which  require 

above  stated,  is  binding:  on  the  widow,  and  a  complete  ^^  tcccptancc 

°  *  of  the  widow. 
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bar  to  her  claim  of  dower  ;  or  rather  prevents  her  tide 
to  dower  from  ever  arising.  But  there  ar^  other  estates 
limited  to  a  wife,  which  are  good  jointures  within  the 
^  statute,  provided  she  accepts  of  them  after  the  death  of 
her  husband ;  though  she  is  at  liberty  to  reject  them, 
and  to  claim  her  dower.  Thus  an  estate  settled  on  the 
wife  after  marriage  may^  by  the  express  words  of  th^ 
statute,  be  rejected  by  the  widow  after  her  husband's 
death ;  in  which  case  she  may  claim  her  dower.  But 
if  she  once  accepts  of  such  jointure,  she  is  thereby 
bound: 

23.  An  estate  for  life^  limited  to  a  woman  for  hev 
jointure,  upon  condition  to  perform  her  husband's  will, 
or  which  is  determinable  by  a  second  marriage,  is  a 
jointure  mthin  the  statute ;  provided  the  wife  accepts 
of  it,  after  the  death  of  her  husband. 
Vernon's  case,  ^-  In  a  writ  of  dower  the  tenant  pleaded  that  the 
I^er3i7.ft.      husband  of  the  demandant  was  also  seised  of  lands  in 

the  same  county,  which  he  had  conveyed  to  the  use  of 
himself  for  life,  remainder  to  his  wife  for  life;  and 
averred  that  the  estate  for  life  so  limited  to  the  de^ 
mandant  was  for  her  jointure^  and  in  full  satisfaction 
of  her  dower ;  and*  that  after  the  death  of  her  husband 
die  had  entered  into  the  lands  so  limited  to  her  for  her 
jointure,  and  agreed  to  it.  *  Th^  demandant  repfied, 
and  confessed  the  conveyance  by  which  she  took  an 
estate  for  life ;  but  said  tiiat  the  estate  was  upon  con<^ 
dition  that  she  should  perform  her  husband's  will ;  and 
demanded  judgment  if  the  tenant  should  be  admitted 
to  aver  Chat  this  estate  so  limited  to  the  wife^  upon  the 
said  condition^  was  for  the  jointure  of  the  wife,  and  in 
aatlsfaetion  of  her  dower ;  upon  which  the  tenant  de- 
murred in  law.  It  was  resolved  that  although  the  estate 
limited  to  the  wife  was  upon  condition ;  and  although 
dower,  in  lieu  of  which  the  jointure  was  giveuj  was  an 
absolute  estate  for  life  ;  yet  in  as  much  as  an  estate  for 
life  upon  condition  was  an  estate  for  life,  it  was  within 

the  vwrd^,  aad  intent  of  the  act,  if  the  wlfe>  after  the 

1 


death  of  the  husband^  ai^eepted  it :  th^refojre  she  iviste 
barred  of  her  dower^  It  ivas  ako  gaid^  that  an  estate 
limited  to  a  woman  during  her  widowhood  for  hei- 
joiHture  was  good  within  Uie  statute^  if  she  accepted  it. 

25.  It  appears  from  the  preceding  cases  that  there  Cases  where 
are  two  sorts  of  jointures  within  the  statute.     One  takes  the  es- 
wkich  preTents  the  title  to  dower  firom  ever  arising ;  dowe'^? 
another  which^  when  accepted^    but  not  before,  be- 
comes: a  bar  to  dower.     Thus  in  Veinon's  case  it  was  ^  ^^  ^  ^- 
laid,  ikat  if  the  estate  there  limited  to  the  wifb  was  not 

within  the  statute,  then  it  was  no  bar  to  dower ;  but 

the  demandant  should  haTe  bolb.     And  LoM  Coke  Host.  36.  b. 

saysj  that  where  the  estate  limited  to  thci  wife  dods  not 

take  effeet  immediately  upon  the  death  of  the  husband  ; 

in  which  case  it  is  not  witbfin  the  statute ;  the  Widow 

AaD  take  sucb  estate,  and  dower  ahlo. 

26.  It  is  not  necessary  that  the  estate  limited  as  a  who  may  limit 
jointure  should  proceed  immediately  from  the  husband;  *  ^""^^^"^^ 
for  if  it  comes  through  the  medium  of  trti8(ees>  or  of  the 
demandant  in  a  common  recovery,  it  will  be  good. 

27.  A.  bargained  and  sold  lands  to  I.  S.  and  I.  N.  ^"n^' 
to  make  them  tcanants  to  the  praecipe,  for  the  purpose 

of  suffering  a  common  recovery,  which  was  duly  had, 
to  the  use  of  A.  and  his  wife,  for  her  jointure.  Re- 
sol?ed,  that  this  was  an  assurance  by  A.  himself,  fw  the 
advancement  of  his  wife. 

%.  If  the  estate  proceeds  from  the  father  of  the  hus- 
band, it  will  be  good. 

S9.  The  father  of  the  husband,  in  pursuance  of  arti-  Asbton's  case» 
cles,  enfeoffed  trustees,  before  tjie  marriage,  to  the  use     ^ 
of  the  intended  wife  for  life ;  the  question  was,  whether 
thk  was  a  good  jointure,  it  not  being  made  by  the 
husband,  nw  of  his  lands.     Held  a  good  jointure. 

30.  As  a  iointure  is  an  estate  limited  to  a  woman  in  who  may  uke 
lieu  and  satisfection  of  dower,  it  follows  that  all  those 

who  are  capable  oS  being  endowed  may  take  a  jointure. 

31.  It  was  formerly  much  doubted  whether  a  loin-  Aniofantis 

•    *.  1     i*  •  barred  by  a 

ture^-  settled  oi>  an  infant  befora  maxnage,  tvas  a  bar  jointure. 
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to  dower.  But  it  has  been  solemnly  determined  io 
the  following  case^  by  the  House  of  Lonb,  with  the 
concurrence  of  a  majority  of  the  judges^  that  such  a 
jointure  is  good ;  and  that  the  in&nt  canned  waive  it 
after  her  husband's  deaths  and  claim  dower. 
Eui  of  Backs  32.  Sir  Thomas  Drury^  previous  to  hb  marriage 
3Bn>.  ParL  with  Martha  Tyrrell^  who  was  then  an  infent^  by  in- 
denture made  between  the  said  Sir  Thomas  Dniry  of 
.  the  first  part^  the  said  Martha  Tyrrell  of  the  second 
part,  and  two  trustees  of  the  third  part,  agreed  that  the 
said  Martha  Tyrrell,  in  case  the  marriage  took  place, 
and  she  survived  her  intended  husband,  should  have 
and  enjoy  an  annuity  of  €00i.  during  her  life,  for  and 
in  the  name .  of  her  jointure :  and  that  the  same  should 
be  accepted  and  taken  by  her  in  full  satisfacticHi  and 
bar  of  her  dowejr :  and  Sir  Thomas  Drury  cov^santed 
with  the  trustees  to  pay  the  said  annuity  of  GOOl.  This 
deed  was  executed  by  Sir  Thomas  Drury  and  Miss 
Tyrrell,  in  the  presence  of  her  guardian,  who  was  a 
subscribing  witness  to  it ;  and  the  marriage  was  soon 
after  solemnized,  with  the  privity  and  consent  of  the 
guardian.     Miss  Tyrrell  was  only  entitled  to  a  portion 

of  aoo(M. 

Sir  Thomas  Drury  died  intestate,  being  seised*  ih  fee 
of  a  considerable  real  estate,  leaving  two  daughters. 
Lady  Drury,  upon  the  death  of  her  husband,  insisted, 
that  as  she  was  an  infant  at  the  time  of  executing  the 
aforesaid  indenture,  and  at  the  time  of  the  solemniza- 
tion of  her  marriage,  she  was  not  bound  .to  i^ccept  of 
the  provision  thereby  made  for  her,  but  was  entitled  to 
dower.  The  two  daughters  of  Sir  Thomas  Drury  filed 
a  bill  in  Chancery  against  Lady  Drury,  praying :  that 
she  might  be  restrained  from  claiming  dower. 

The  cause  was  heard  before  Lord  Chancellor  Henley, 
who  decreed  that  Lady  Drury  was  entitled  to  dower. 

On  an  appeal  to  the  House  of  Lords,  it  was  con- 
tended by  the  appellants,  that,  by  the  statute  27  Hen.  8., 
no  woman  having  a  jointure  settled  on  her  before  mar- 
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riage,  should  claim  or  have  tide  to  dower ;  so  that^  in 
aD  cases  where  jointures  are  made^  the  subsequent  mar- 
riage^ which  at  common  law  gave  a  title  to  dower^  after 
ting  act^  g&ve  no  such  title ;  and  the  jointure  is  made  a 
statutable  provision  for  her^  in  lieu  of  the  provision  at 
the  common  law. .   It  does  not^  therefore^  depend  on 
the  consent  of  the  wife^  that  the  jointure  takes  away 
the  right  of  dower,  but,  having  the  jointure,  she  never 
gains  any  title  to  dower.     That  this  act  gives  no  colour 
to  the  constructive  exception  of  infants  insisted  on  by 
the  respondent.     The  words  are  general : — '^  J&oery 
tDoman  married,  having  jointure  made,  ehaU  not  claim, 
nor  have  title  to  any  dower."     This  includes  infants, 
aB  well  as  adults ;  and,  if  the  parliament  had  meant  to 
distiDguisb  between  the  two  cases,  it  would  have  been 
necessary  to  except  in&nts,  in  express  terms,  and  not 
to  have  left  it  to  construction  only ;  for  at  the  time  of 
making  this  law,  there  must  have  been  numerous  in- 
stances of  jointured  in&nts ;   and  the  single  case  in 
which  it  was  proba.ble  that  the  wife  might  be  injured 
by  the  influence  and  power  of  her  husband,  to  bar  her 
of  dovi:er  by  a  jointure,  was  that  of  a  jointure  after 
marriage ;  which  case  is  expressly  provided  for  by  the 
act,  that  the  wife,  after  the  death  of  her  husband,  may 
elect  between  the  two  rights.     But  if  infants  were  not 
bound  by  their  jointures,  no  especial  provision  being 
inserted  in  the  statute,  to  compel  them  to  an  election, 
when  the  husband  was  seised  of  the  legal  estate  in  the 
land,  they  would  take  not  only  their  dower,  but  their 
jointure  also,  which  is  contrary  to  the  whole  spirit  of 
the  act.     It  was  never  meant  that  any  woman  should 
have  jointure  and  dower  both.     If  infants  had  been 
excepted,  that  exception  would  have  been  to  their  dis- 
advantage, by  preventing  their  marriage.    At  that  time, 
most  ladies  of  fortune,  particularly  landed  fortunes,  were 
married  before  they  were  of  age,  by  reason  of  the  ad- 
vantage which  accrued  from  their  marriage  to  the  lords 
under  whom  the  tenure  was  derived;  and,  in  fact. 
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women  are- most  frequently  manied  under  age..  But 
if  they  could  not  bar  themselves^  during  their  infkney, 
from  claiming  dower^  by  accepting  jointures,  such  mar* 
tiages  could  not  prudently  be  had  in  fotfiiHes  of  weitlth 
and  rank.     Dower,  though  a  just  and  honourable  pro- 
Yision  for  the  wife^  is  a  right  inconvenient  to  the  heir, 
preventive  of  the  free  use  and  improvement  of  his 
lands ;  and^  in  great  estates^  a  far  more  ample  provision 
than  can  be  in  reason  demanded  or  expected.    The 
Legidoture^  therefore,  intended^  that  all  women  capable 
of  contracting  marriage^  should  be  bound  by  jointures 
.made  before  marriage,  v^hich  are  presumed  to  be  set- 
tled by  the  advice  of  parents^  guardians^  and  friends ; 
or,  if  made  only  with  th^ir  own  consent,  by  the  hus- 
band feirly  without  fraud :  still  if  was  thought  reason^ 
ablcj  that  she,  whom  the  law  allowed  to  bind  herself 
by  the  marrfagej  which  is  the  principal  contract,  shouM 
be  bound  by  a  proviilon  which  is  accessary  to  that  con- 
tract, and  a  condition  of  it  t  thaty  according  to  this  con- 
struction^ the  opinion  of  the  lawyers  had  been  uniform, 
that  a  jointure  made  before  marriage  upon  an  in&nt 
ia  a  bar  of  dower ;  and>  on  this,  presumjliiony  settle- 
ments had  been  made  upon  in&nts  \n  many  families  of 
this  kingdom.     In  the  various  instances  of  jointures 
made  befiohre  marriage  upon  infents^  none   could  be 
founds  either  in  authority  or  experience j,  where  it  has 
been  adjudged^  or  insisted^  or  yielded  in  fact^  that  a 
widow  might  waive  a  jointure  before  marriage,  on  ac- 
count of  infancy,  and  claim  her  dower.     That  the  lonjy 
unvaried  practice  of  the  Court  of  Chancei'y  gives  a  full 
'   sanction  to  this  construction  of  the  statute,  by  direct- 
ing, on  every  application  for  the  marriage  of  an  infant 
female  ward  of  the  Court,  that  a  master  should  see  a 
proper  settlement  made  on  such  in&nt  by.  wa^y  of  joint- 
ure :  whence,  it  may  be  presumed,  that  the  Court  al- 
ways understood    that    such   settlement  and  jointure 
would  be  effectual  and  btnfding  in  law  on  both  the  par- 
ties; intending,  at  the  same  time,  to  lend  it»  aid  and 
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judgment  to  the  infant  ward^  as  her  best  guardian  and 
protector. 

On  the  bther  side^  it  was  contended,  that,  before  the 
statute  27  Hen.  8.  c.  10.,  no  jointure  made  on  a  woman, 
though  of  the  age  of  twenty -one  yearis,  was  binding  or 
conclusive  on  her,  but  she  might  waive  such  jointure, 
and  claim  title  to  a  third  part  of  the  real  estate  which 
her  husband  was  seised  of  or  entitled  to,  in  fee,  or  in 
tail,  at  the  time  of  her  marriage,  and  at  any  time  dur- 
ing the  coverture:  but,  since  that  act,  a  jointure  made 
upon  a  woman  of  full  age,  previous  to  her  marriage,  is 
conclusive  upon  her,  in  case  such  jointure  be  made  of 
lands  and  tenements  to  take  effect  in   possession  or 
profit  pr^ently  after  the  decease  of  her  husband,  and 
be  for  the  term  of  her  own  life,  or  a  greslter  estate ;  or 
otherwise  she  has  it  in  her  election  to  take  the  jointure 
or  dower;  and  so,  likewise,  if  the  jointure  is  made  after 
marriage.     That  it  was  not  to  be  conceived  to  have 
been  the  intention  of  this  act,  that  a  jointure  made 
before  marriage  on  a  woman  under  age,   should  be 
binding  and  conclusive  oli  her ;  as  the  law  was  then, 
and  has  ever  since,  continued  to  be  clear  aiid  undoubt- 
ed, that  no  conveyance  or  acceptance  of  any  real  estate, 
whether  by  or  under  a  fine,  recovery,  or  other  deed 
could,   or  now  can,  bind  art  infant,  cfither  male  or 
female ;  and  if  the  Legislature  had  intended  that  an 
infant  female  should  be  bound  by  such  a  jointure  made 
upon  her  before  marriage,  care  would  have  been  taken 
that  so  remarkable  an  alteration  of  the  known  law  of 
the  land  should  be  clearly  so  expressed,  especially  as  it 
must  be   agreed  that  this  act  is  not  binding  on  the  hus- 
band of  an  infant  making  such  jointure,  but  is  absolutely 
void  ;  and,  when  he  comes  of  age,  he  may  totally  dis- 
avow the  same.     And  there  seems  to  be  as  much  rea- 
son to  suppose  that  the  makers  of  this  act  intended,  if 
any  infants  were  to  be  bound  at  all,  that  both  males 
and  females  should  be  equally  so ;  and  the  Legislature 
would  probably  have  made  some  provision,  that  joints 
VOL.  I.  F 
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tires^  made  by  or  upon  infants^  should  have  been  exe^ 
cuted  with  such  solemnities^  and  under  such  guards 
and  cautions^  as  might  have  effectually  prevented  any 
fraud  or  imposition^  or  been  otherwise  injurious  to  in- 
fants executing  the  same.  That^  if  the  doctrine  of  a 
female  being  in  all  events  bound  by  that  statute^  though 
an  infant  of  the  age  of  twelve  years  perhaps^  should 
once  clearly  be  established^  it  might  give  occasion  to 
the  practice  of  great  frauds^  and  be  productive  of  the 
greatest  mischiefs  and  inconveniences;  for^  in  sucb  a 
case^  a  man  of  a  great  real  estate  might  engage  an  in- 
fant of  twelve  years  old  to  marry  him,  and,  by  his  set- 
tling of  any  small  part  of  his  real  estate  on  ber,  by  way 
of  jointure,  might  bar  her  out  of  his  estate,  at  the  same 
time  that  he,  in  right  of  such  marriage,  acquired  an 
^      absolute  property  in  all  her  personal  estate. 

After  hearing  counsel  on  this  appeal^  the  Tollowing 
question  was  put  to  the  judges  : — "  Whether  a  woman 
married  under  the  age  of  twenty-one  years,  having 
before  such  marriage  a  jointure  made  to  her,  in  bar 
of  her  dower,  is  thereby  bound,  and  barred  of  dower 
within  the  statute  27  Hen.  8.  c.  10.  ?" 
rveSirE.wu«  Mr.  .Barou  Gould,  Lord  Chief  Baron  Parker,  and 
177.  Loi'd  Chief  Justice  Pratt,  delivered  their  opinions  in 

the  negative.  But  the  rest  of  the  judges,  namely,  Mr. 
Justice  Wilmot,  Mr.  Justice  Bathurst,  Mr.  Baron 
Adams,  and  Mr.  Baron  Smythe,  delivered  tlieir  opi- 
nions in  the  affirmative.  Lord  Hardwicke  and  Lord 
Mansfield  also  delivered  their  opinions  in  the  affirm- 
ative, whereupon  the  decree  was  reversed. 

S3.  The  principle  upon  which  this  case  was  deter- 
mined is,  that  a  jointure  being  a  provisione  viri,  and 
not  ex  conlraclUj  the  consent  of  the  intended  wife  i$ 
not  a  circumstance  required  by  the  statute,  to  render 
4Bro.ae^      a  jointure  valid.      Lord  Mansfield,  in  delivering  lii* 
2  Eden  60.       opiniou  in  the  House  of  Lords  on  this  case,  said  that 

a  jointure  was  not  a  contract  for  a  provision,  but  a 
provision  made  by  the  husband^  as  defined  by  Lord 
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Coke ;  so  the  consequences  drawn  from  the  infant's 
incapacity  of  contracting*  were  ill-founded.  It  is  there- 
fore now  held  that  the  intended  wife  need  not  be  a 
party  to  the  deed  by  which  the  jointure  is  limited. 
And  in  an  opinion  of  the  late  Mr.  Pearne's,  he  says,  Jordan  v. 
''1  discover  nothing  in  the  statute  37  Hen.  8.  of  joint-  2Ab.£q.ioi. 
ureSj  that  requires  the  wife  being  a  party  to  the  deed 
which  secures  her  jointure;  and  some  of  the  cases  said 
to  be  within  that  statute  seem  rather  against  such  a 
conclusion.'' 

34.  It  is  however  necessary^  I  conceive^  that  the  in-  Esicourt  p. 
tended  wif^^  or^  where  she  is  under  age^   that  her  icox.r!20. 
gvardians^  should  have  notice  of  the  jointure  limited  to 

her ;  for  otherwise  she  may  be  defrauded  by  the  set- 
tlement of  a  jointure  inadequate  to  her  rank  and  for- 
tune ;  in  which  case  there  can  be  no  doubt  but  that  she  3  Atk.  612. 
would  be  relieved  in  equity. 

35.  We  have  seen  that  an  estate  in  fee,  in  tail,  or  Nntoreoftiiis 

^  '  estate, 

for  life^  may  be  limited  to  a  woman  for  her  jointure. 
In  case  of  a  limitation  in  fee^  I  conceive  that  a  joint- 
ress would  have  full  power  to  dispose  of  it  as  she  pleased. 
But  where  an  estate  tail  is  limited  to  a  woman  for  her 
jointure,  she  is  prohibited  by  the  statutes  11  Hen.  7.  Tit.36.c.  10. 
c.  20.,  and  32  Hen.  8.  c.  36.  from  alienating  or  creat- 
ing a  discontinuance  of  it  by  feoffment^  fine^  or  re- 
covery. 

36.  Where  lands  are  limited  to  a  woman  for  her  life,  Bassett  v.  Has- 
by  way  of  jointure,  she  is  not  allowed  to  commit  waste  ;  189.' 

and  will  be  restrained  from  it  by  the  Court  of  Chancery, 
in  the  same  manner  as  other  tenants  for  life. 

37.  On  a  motion  to  stay  a  jointress,  tenant  in  tail  ^^^^1*'*^*^ 
after  possibility,  &c.  from  committing  waste ;  the  Court  221.' 

held,  that  as  she  was  a  jointress  within  th6  statute 
11  Hen.  7.  she  ought  to  be  restrained,  being  part  of 
the  inheritance,  which  by  the  statute  she  is  prevented 
from  alienating;  and  therefore  granted  an  injunction 
against  wilful  waste. 

38.  Where  there  is  a  covenant  that  a  jointure  shall  1  YJ^^^^r' 

p  2 
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be  of  a  certain  yearly  value^  though  the  estate  be  nol 
limited  without  impeachment  of  waste^  yet  the  Court 
of  Chancery  ivill  not  restrain  Uie  jointress  from  com- 
mitting waste^  80  fiEir  as  to  make  up  the  defect  of  the 
jointure. 
can«ntcr».  39  Where  the  jointress  and  the  issue  daim  under 
I  Vera.  440.     the  Same  settlement^  they  shall  contribute  proportion* 

ably  in  the  dischiu'ge  of  any  prior  incumbrance  on  the 
estate. 
Fisher  v.  40.  A  ioiutress  is  not  entitled  to  the  crops  sown  at 

Forbes 

9  Via.  Ab.  373.  the  time  of  her  husband's  death ;  because  a  jointure  is 

not  a  continuance  of  the  estate  of  the  husband^  like 

dower. 
Pa.  226.  41.  It  appears  from  a  passage  iii  Jenkins  that  an 

estate  limited  to  a  woman  by  way  of  jointure  is  not 

Hable  to  debts  due  to  the  crown. 
A  rent  charge       43,  The  inconvcniences  attending:  a  limitation  of 

18  usually  giren  ^  o  , 

as  a  joiiiture.    land  by  way  of  jointure  are  so  numerous^  that  it  has 

long  become  a  general  practice  to  Ikntt  a  rent  charge 
to  the  intended  wife^  for  her  life^  as  a  jointure^  to  com* 
mence  on  the  death  of  the  husband^  with  powers  of 
distress  and  entry^  and  a  term  for  years,  for  further 
securing  the  payment  of  it^  which  has  heea  found  by 
experience  to  be  much  more  convenient  both  to  the 
widow  and  to  the  heir ;  as  a  more  certain  income  is 
thereby  provided  for  the  former,  and  the  latter  con* 
Unues  in  the  possession  and  management  of  the  whole 
estate. 

EiTcctoftbe      .43.  There  is  a  proviso  in  the  statute  27  Hen.  8. 

eviction  of  a  ^  i/\         rr  r¥ii_        ^ 

joiAture.         c.  lU.  s.  7.  ^  1  hat  if  any  such  woman  be  lawfaHy  ex^ 

pulsed  or  evicted  from  her  said  jointure^  or  from  any 
part  thereof,  without  any  fraud  or  covin,  by  lawfiil 
entry,  or  by  discontinuance  of  her  husband;  then 
every  such  woman  shall  be  endowed  of  as  much  of 
the  residue  of  her  husband's  tenements  or  heredita- 
ments, whereof  ^he  was  before  dowable,  as  the  same 
lands  and  tenements  so  evicted  and  expuked  shall 
amount  or  extend  unto.'*  ^ 
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I 

44.  A  person^  in  consideration  of  a  marriage  before  Gervoyc'scaw, 
had,  covenanted  to  stand  seised  to  the  use  of  himself 

and  wife^  during  their  natural  lives^  and  the  life  of  the 
longest  liver.  The  lands  were  evicted  during  the  life 
of  the  husband ;  it  was  held^  that  the  eviction  during 
the  coverture  was  sufficient  to  entitle  the  wife  to  a  re- 
compence^  though  she  had  accepted  the  residue  of  the 
jointure  after  the  death  of  her  husband. 

45.  A  jointure  was  settled  before  marriage :   the  Maansfieid's 
husband^  during  .the  coverture^  purchased  other  lands^,  33  a!  n.  s. 
sold  them  again^  and  died.     The  jointure  lands  were 
evicted;  heldj  that  the  wife  should  have  dower  of  the 

lands  which  were  purchased^  and  aliened  by  her  hus- 
band^ at  the  time  when  ske  was  barred  of  her  action 
for  dower. 
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CHAP.  II. 


Where  a  Jointress  is  aided  in  Equitjf. 


Sect.    1.  A  Jointress  is  deemed  o 
Purchaser* 
4.  Though  the  Settlement 
be  unequal. 

7.  ReUeved  against  a  oo- 

luntary  Conveyance, 

8.  And  against  a  satisfied 

Term, 


Sect*    9.  Not  bound  by  neglect 
during  the  Coverture. 
12.  Nor  to   deliver  Tltk 
Deeds. 

15.  Sometimes  allowed  In^ 

terestjor  Arreart, 

16.  Effect  of  a  Covenant 

that  the  Lands  are  of 
a  certain  Value, 


A  Jointress  if 
deemed  s  poT" 
chaser. 


Hayner  v. 
Hayner, 
1  Vent.  343. 


Section  I. 

A  Jointress  is  considered  in  equity  as  a  purchaser  for 
valuable  consideration^  even  though  she  brought  her 
husband  no  fortune ;  marriage  alone  being  deemed  a 
valuable  consideration^  from  which  it  follows  that  a 
jointress  is  entitled  to  the  aid  and  assistance  of  a  court 
of  equity ;  so  that  wherever  there  appears  to  have  been 
an  agreement  to  settle  a  jointure^  a  specific  perform- 
ance of  it  will  be  decreed. 

d.  A  man  agreed^  by  articles^  to  settle  certain  lands 
before  marriage^  on  his  intended  wife^  for  her  jointure. 
The  marriage  took  effect^  but  the  husband  died  before 
any  settlement  was  made ;  the  wife  brought  her  biU  for 
an  execution  of  the  articles.  It  was  contended,  that  as 
the  agreement  was  to  make  a  settlement  before  mar- 
riage^ and  as  the  plaintiff  married  without  requiring 
such  settlement,  it  amounted  to  a  waiver  of  the  articles, 
and  a  release  in  law ;  an  execution  of  them  was  how- 
ever  decreed. 
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3.  Lord  Hardwicke  ha9  said^  that  in  marriage  con-  i  Atk.  440. 
tracts,  where  the  fortune  of  the  wife  is  paid  to  the 

fether,  or  to  clear  incumbmnces,  or  to  the  son  ;  and  the 
father  and  son  are  parties  to  the  marriage  contract; 
the  Wife  has  a  lien  upon  both  the  estate  of  the  father^ 
and  that  of  the  son. 

4.  Although  a  settlement  be  very  unequal,  and  much  Though  the 

A^    ,  .^  i»  •  -11  settlement  be 

in  favour  of  the  wife,  yet  a  court  of  equity  will  not  uneqoai. 
relieve  against  it;  because  it  cannot  put  the  wife  into 
her  former  situation. 

5.  A.,  upon  a  treaty  of  marriage  with  M.  the  daugh-  whuficw  p. 
ter  of  B.,  was  to  settle  500/.  a-year  upon  her,  and  to  shlwJpnti. 
have  5,C00/.  portion.     But  B.  insisting  that  if  A.  should  ^^^^' 
die  without  issue,  his  daugliter  should  have  the  inherit- 
ance of  the  jointure,  that  was  refused.     Afterwards  A. 
renewed  tlie  treaty  himself,  accepted  of  articles  for  pay- 
ment of  5,000/.,  and  settled  a  jointure  of  500/.  a-year. 

He  likewise  made  another  deed  in  the  nature  of  a  mort- 
gage of  all  his  estate,  as  well  the  reversion  of  the  joint- 
ure, as  the  rest,  for  securing  the  payment  of  5,000/.  to 
her,  in  case  A.  died  without  issue.  A.  died  in  a  fort- 
night after  the  marriage,  without  issue.  M.  by  bill 
prayed  a  foreclosure  of  the  mortgage.  The  defend- 
ants, though  they  exhibited  their  bill  for  relief  against 
this  as  a  fraud,  were,  decreed  to  pay  the  5000/.  without 
interest. 

Upon  an  appeal  to  the  House  of  Lords,  it  was  argued 
that  A.  was  a  sickly  and  weak  man,  that  the  agreement 
was  unreasonable,  that  A.  on  his  deathbed  declared  he 
had  ma(fe  no  such  agreement,  and  that  M .,  being  pre- 
sent, did  not  contradict  it.  To  which  it  was  answered^ 
that  all  bargains  were  not  to  be  set  aside,  because  not 
such  as  the  wisest  people  would  make :  but  there  must 
be  fraud  to  make  their  acts  void.  That  the  marriage 
ivas  of  itself  a  good  consideration  for  a  jointure ;  and 
reasonable  or  unreasonable  was  not  always  the  question 
in  equity,  if  each  party  was  acquainted  with  the  whole, 
and  meant  what  they  did :  much  less  was  it  sufficient  to 
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say  that  it  was  unreasonable,  as  it  happened  in  event. 
For  if  at  the  time  it  was  a  tolerable  bargain ;  nay,  if  at 
the  time,  the  bargain  was  the  meaning  of  the  parties, 
and  each  knew  what  was  done,  and  there  was  no  deceit 
upon  either,  it  must  stand.     The  decree  was  affirmed. 

6.  A  person  brought  a  bill  to  be  relieved  against 
a  jointure,  mad^  previous  to,  aqd  in  consideratioof 
marriage,  by  a  tenant  for  life,  in  pursuance  of  a  power, 
he  being  then  upon  his  death-bed,.     Lord  Parker,  as- 
sisted by  Lord  Chief  Justice  Pratt  and  the  Master  of 

the  Rolls,  denied  relief. 

7.  A  jointress  will  be  relieved  in  equity,  as  also  at 
law,  against  a  prior  voluntary  conveyance ;  because,  as 
has  been  already  stated,  she  is  considered  as  a  purchaser 
for  a  valuable  consideration.  A-ad  by  a  statute  which 
will  be  stated  in  a  subsequent  Title,  all  voluntary  con- 
veyances are  declared  fraudulent  and  void  as  against 
such  purchasers. 

8.  A  court  of  equity  yt^iU  also  set  aside  a  satisfied  term 
for  years  in  favour  of  a  jointress,  though  it.  will  not  do 
so  in  favour  of  a  dowress,  the  re^on  of  which  will  be 
s^ted  iji  a  subsequent  Title. 

9.  The  neglect  of  a  married  woman  during  cover- 
ture will  not  affect  her  rights;  and  a  court  of  equity 
will  notwithstanding  assist  her,  in  case  her  jointure 
proves  deficient. 

10.  The  plaintiff's  husband  afler  marriage  entered 
into  a  voluntary  bond  to  settle  a  jointure;  and  accord- 
ingly settled  lands,  upon  which  the  bond  was  delivered 
up.  The  husband  died,  apd  the  jointress  was  'evicted. 
It  was  resolved  that  the  jointure  should  be.m^de  good 
out  of  the  personal  estate,  unless  the  plaintiff  recovered 
dower;  for  this,  agreement,  though  voluntary^  ought  to 
be  decreed  by  the  Court.  And  the  delivery  up  of  the 
b|ond  by  a  feme  covert  could  no  way  bind  her  interest. 

IL  A  person  made  a  settlement  on  his  son  for  life, 
remainder  to  his  first  and  other  sons  in  tail,  witti  power 
to  appoint  any  of  the  lands,  not  exceeding  100/.  a-year, 


Title  \U.   Jointure,  Ch.  II.  a.  11-^14  ^IT 

to  any  wife  he  should  marry,  for  a  joiuture.  The 
father  dij^d^  th^  soa  married,  and  after  marpag^,  ap- 
pointed certain  lands  to  trustees,  in  trust  fw  hk  wife^ 
for  a.  jointure ;  aud  covenanted^  tha,t  if  they  were-  not 
of  the  value  of  100/.  a-year,  he  would,  upon  request 
made  to  him  any  time  during  his  life,  make  th^m  up. 
out  of  the  other  lauds.  The  husband  liyed  seveiBA 
}ears ;  no  coH^plaint  was  mad^  that  the  lajsds  were  np^ 
of  that  value,  nor  any  request  to  make  it  i|p.  On  a, 
bill  brought  by  the  widow  to  have  the  jointure  made  up 
100/.,  tiord  Keeper  Wright  said^  that  a  pi:ovi0ion  for  a 
wife,  or  children^,  was  upt  to  be  considered  as  a  volun* 
tary  cQvenant ;  and  therefore  decreed  thib  deficiency  ta. 
be  made  up^  notwithstanding  the  wife's  neglect  in  not- 
requesting  it  during  the  coverture;  for  the  laches  of  a, 
feme  covert  could  not  be  imputed  to  her. 

12.  If  a  bill  is  brought  by  an  heir  at  law,  or  any  NortodeUrw 
other  person,  agaiust  a  jointress,  whereby  the  party  tSwot^**^ 
would  avoid  the  jointure,  under  pretence  that  his  au-  ?v©ml4r9. 
cestor,  had  not  a  sufficient  tide  to  midke  it;  and  seeks  a. 
discovery  of  deeds  and  writings^  whereby  he.  would; 
avoid  the  title  of  the  jointress;  he  will  not  be  ajlpwed, 
to  have  such  discovery^  though  the  jointure  \>e  made 
after  m^riage^  unless,  he  by  his  bill  submits  to  oon^rm 
the  title  of  the  jointress ;  and  then  he  shall. 

13^.  On  a  motion  that  all  dfseds,  leases,  and  writings.  Lomaxt^ — « 
relating  to  the  inheritance^  should  be  deliver^  up,  on*  cha.4^"^ 
confirming  a  jointure;  it  was  opposed  as  to  the  lea^es,^ 
because  without  them  the  jointreps  could  not.  recover 
the  re.its;  and  though  the  leases  should  be  expired,. 
there  might  be  arrears  of  rent;  and  covenants.  The 
Court  ordered  all  deeds  and  writings,  and . expired  leases, . 
^  be  delivered  up;  unless  particular  refisons  were. 
shewn  to  the  contrary. 

14.  The  Court  of  Chancery  will,  not  obUge  a  widow,  Lecchr. 
to  produce  the  deed  under  which  she  claijoia  her  joint*  2Ve8!662. 
u  re,  on  the  bare  offer  of  confirming  it ;  but  it  must  be 
absolutely  confirmed. 
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15.  Interest  is  not  in  general  allowed  for  arrears  of 
a  jointure :  but  the  Court  will  expect  a  special  case  to  be 
made  for  that  purpose. 

16.  If  a  husband  covenants  that  the  lands  limited  in 
jointure  are  of  a  certain  yearly  value,  and  they  after- 
wards prove  deficient,  the  covenant  will  be  decreed  to 
be  performed  in  specie.  And  although  such  a  covenant 
be  inserted  in  articles  only,  and  not  in  the  settlement 
made  in  pursuance  of  them^  yet  it  will  be  considered  as 
subsisting  in  equity. 

17.  A  jointress  brought  her  bill  to  have  an  account 
of  the  real  and  personal  estate  of  her  late  husband ; 
and  to  have  satisfaction  for  a  defect  of  value  of  her 
jointure  lands;  which  he  had  covenanted  to  be,  and  {q, 
continue,  of  a  certain  yearly  value.  The  defendant  in- 
sisted that  this  was  a  covenant  which  sounded  only  in 
damages,  and  was  therefore  properly  determinable  at 
law.  Though  it  was  admitted  that  a  court  of  equity 
cannot  regularly  assess  damages,  yet  it  was  determined 
that  in  this  case  a  Master  might  properly  inquire  into 
the  amount  of  the  defect,  and  repgrt  it  to  the  Court, 
which  might  send  it  to  be  tried  at  law,  upon  a  quantum 
damrdficaV. 

18.  Where  lands  settled  for  a  jointure  are  cove- 
nanted to  be  of  a  certain  clear  yearly  value,  and  after 
the  death  of  the  husband  they  prove  deficient,  the  join- 
tress is  entitled  to  have  the  deficiency  made  good,  out  of 
the  other  lands ;  and  to  come  in  as  a  specialty  creditor, 
upon  the  husband's  estate,  for  the  arrears  of  the  defi- 
ciency, with  interest. 

19.  Where,  in  marriage  articles,  the  lands  agreed 
to  be  limited  in  jointure  are  expressed,  but  not  cove- 
nanted, to  be  of  a  certain  yearly  value,  and  afterwards 
prove  deficient;  this  amounts  to  an  agreement  that  they 
were  of  that  value ;  and  is  a  sufficient  foundation  for 
making  up  the  deficiency. 


•  ..>..  •.  ^i 
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CHAP.  HI. 


Whai  wUl  operate  as  a  Bar  or  Satisfaction  of  a  Jointure. 


Sect,    1.  Fine  or  Recovery  by 
the  Wife. 

3.  Not  barred  by  Attain- 

der of  the  Husband. 

4,  Nor  by  Elopement  of 

the  Wife. 


Sect.  7.  A  Devise  is  no  Bar  to 
Jointure. 
13.  Unless  so  expressed^ 
when  the  Widow  has 
an  Election. 
15.  A  Devise  sometimes 
held  a  Satisfaction. 


Section  I. 

Where  a  jointure  is  settled  on  a  woman  before  mar-  Fineorreco- 
riage,  pursuant  to  the  statute^  it  so  far  resembles  dower^  wife. 
that  it  cannot  be  defeated  by  the  alienation  of  the  hus- 
band alone^  or  be   charged  with  any  incumbrances 
created  by  him^  after  the  marriage.     But  if  a  wife  joins 
with  her  husband  in  levying  a  fine^  or  suffering  a  com- 
mon recovery,  of  the  lands  settled  on  her  as  a  jointure^ 
or  out  of  which  the  jointure  is  to  issue,  she  will  be 
thereby  barred  of  such  jointure  upon  the  same  principle 
as  that  by  which  a  fine  or  recovery  will  bar  her  of  Tit.  6.  e.  4. 
dower. 

2.  If  the  jointure  whereof  the  wife  levies  a  fine  or  i  instsra. 
suffers  a  recovery  be  made  before  marriage,  the  wife  ^^' 
will  then  be  barred,  not  only  of  the  jointure,  but  also  of 
her  claim  to  dower.  But  if  the  jointure  be  made  after 
marriage,  a  fine  or  recovery  by  the  husband  and  wife, 
of  such  jointure,  will  not  bar  the  wife  of  her  right  to 
do%yer.  For  in  the  first  case,  the  jointure  having  been 
made  before  marriage  was.  not  waivaible ;  whereas  in  ^nte,  c.  i. 
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the  second  case  it  was  waivable^  and  the  time  of  her 

election  came  not  till  after  the  death  of  her  husband; 

so  that  she  may  claim  her  dower  in  the  rest  of  his 

lands. 
Not  barred  by       3.  A  jointure  is  in  sevenJ  cases  more  favoured  in 
tb^h^i^bud.     law  than  dower;  for  although  the  husband  commit 
1  iMt  37  a.      treason  or  felony,  yet  his  widow  will  be  entitled  to  her 

jointure.     But  if  the.  widow  be  attainted  of  either  of 

these  crimes,  she  will  lose  her  jointure. 
Nor  by  elope-       4.  A  jointuxe  is  uot  barred  or  £or£eited  by  the  elope- 
mrat  of  the      jp^^^i  Qf  the  ^fe  from  her  husband,  and  her  living  in 

adultery,  nor  will  these  acts  even  preclude,  her  from 
obtaining  relief  in  equity. 
Sidney «.  &.  A  woBian  brought  a  bill  against  her  husband,  for 

3  p."\?iis.  269.  a  specific  performance  of  her  marriage  articles,  whereby 

he  had  agreed  that  a  jointure  should  be  settled  on  hec. 
The  defendant  answered,  that  the  plaintiff  had  with- 
drawn herself  from  him,  lived  separately,  and  very 
much  misbehaved  herself.  It  was  proved  that  the 
plraitiff  did  el^pe  fi^em  hes  husband,  and  went  with 
a»othev  man^  (q  a  cottage  about  three  mil^  from  her 
huabaAd'a  h^oufie ;  since  wlwh  there  had  been  no  pre* 
Tit.  6.  c.  5.  tenceref  %  recencilialian.  So  that  this^  wat  a  bar  of 
dbwer  at  conwon  law ;  therefore  equity  ought  not  to 
mmt  sueb  a  woman. 

Lord  Talbot  observed,  that  the  fiict  of  adultery  was 
not  put  in  issue,  the  accusation  being  only  general, 
and  uoeertaia.  But  the  articles  being  that  the  hus- 
baiftdi  sbc^Id  settle  such  and  such  lands  in  certainty 
upon  his  wife,  for  her  jointure,  this  was  pretty  much 
in  the  nature  of  au  actual  and  vested  jointure;  as 
what  wa»  covenanted  for  a  good  consideration  to  be 
done,  was  in  most  respects  considered  in  equity  as 
actually  4ou^ ;  Geufi€(quentiy  this  was  a  jointure,  and 
not  forfeil^ble,  either  for  aduUery  or  elopement.  The 
vew^n  why  a  wife  forfoited  hw?  dow^r  hy  an  ebpement 
with  an  aduUdrer ;  and  yet  the  hmbaad  did  not,  by 
leaving  Wa  wife,  and  living  with  another  woman,  forfeit 
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his  estate  by  the  curtesy ;  was,  because  the  statute  of 
Westminster  2.  does  by  express  words  create  a  for- 
feiture in  the  one  case,  and  not  in  the  other.  Decreed 
that  the  husband  should  perform  the  articles., 

6.  In  a  modem  case,  where  a  bill  was  fifed  by  trus*«  Bioimt  v. 
tees,  praying*  a  performance  of  marriage  articles,  the  3RWma.27;, 
husband  resisted,  so  far  as  the  articles  made  a  provisron 

for  the  wife ;  alleging  and  proving  that  she  Kved  sepa* 
rate  from  him,  in  adultery. 

Lord  Thurlow  was  of  opinion  that  this  was  not  a 
reason  for  non-performance  of  the  articles,  as  to  the 
wife.     Decreed  accordingly. 

7.  The  principles  laid  down  in  the  preceding  title  as  a  derine  \m  w 
to  the  effect  of  devises  in  barring  dower  hare  been  w.  ^^^^^ 
adopted  with  respect  to  jointures.     So  that  a  general 

devise  of  other  lands,  or  of  personal  property,  by  a  hus- 
band to  his  wife,  will  not  operate  as  a  bar  to  jointure^ 
settled  on  the  wife  ;  either  before  or  after  marriage. 

8.  Upon  the  proposal  of  a  marriage  between   Sir  Grorev.Hook/ 
Hele  Hook,  who  was  then  only  seventeen  years  of  age,  ca.  m" 
and  Esther  the  daughter  of  Edward  Underhill,  Esq. 

certain  articles  were  entered  into  by  Mr.  Underbill, 
and  Mr.  Thompson,  who  was  Sir  Hele's  guardian,  and 
one  of  his  fether's  executors,  whereby  Underbill  cove- 
nanted to  pay  10002.  on  the  day  of  marriage ;  and  if  Sir 
Hele  should,  within  six  months  after  he  attained  hi^ 
age  of  21,  settle  lands  of  inheritance  of  500Z.  per  annwrfi 
in  Warwickshire,  to  the  use  of  himself  for  life,  remain^ 
der  to  the  said  Esther  his  intended  wife  for  her  Kfe,  in 
lieu  of  dower,  remainder  to  their  first  and  other  sons  in 
tafl  male,  remainder  to  the  right  heirs  of  Sir  Hele,  that 
then  Underhill  would  pay  Sir  Hele  the  further  sum  of 
8000?.,  and  would  also  convey  a  farm  in  Worcester- 
shire, and  several  houses  in  London,  of  the  yearly 
value  of  2202.,  to  certain  uses  therein  mentioned. 

The  marriage  was  soon  afterwards  had ;  and  when 
Sir  Hele  came  of  age,  he,  by  indentures  of  lease  and 
rdease  dated  in  }687,  conveyed  aD  the  said  manors 


2S2  Title  VIL  Jomtute.  Ck.  III.  «.  8. 

and  lands  in  Norfolk^  Warwick^  and  Gloucester,  to 
trustees,  to  the  following^  uses ;  viz.  As  to  Shelford  and 
other  particular  parts  of  the  premises,  to  the  usevof  him- 
self for  life,  remainder  to  dame  Esther  for  life,  for  her 
jointure,  and  in  bar  of  dower;  remainder  to  their  first 
and  other  sons  in  tail  male ;  remainder  to  Sir  Hele  in 
fee.  Mr.  Underbill  at  the  same  time  executed  a  con- 
yeyance  of  the  Worcestershire  estate  and  houses  in 
London  to  the  uses  of  the  articles ;  and  also  paid  Sir 
Hele  the*  9000Z.  in  performance  of  the  covenant.  The 
yearly  value  of  the  lands  so  settled  on  dame  Esther  for 
her  jointure  was  783/.,  which  was  considerably  more 
than  what  was  stipulated  for  by  the  articles.  Some 
years  after.  Sir  Hele,  looking  over  his  father's  settle- 
ments and  will,  discovered  that  the  demesnes  of  Shel- 
ford, part  of  his  lady's  jointure,  were  settled  upon  his 
mother,  who  was  then  living.  He  was  also  advised 
that  in  case  of  his  death  without  issue,  the  whole  of  his 
lady's  jointure  might  become  void ;  and  therefore  he, 
by  a  deed  poll  dated  1705,  in  pursuance  of  a  power 
reserved  to  him  in  a  settlement  made  by  his  father, 
appointed  certain  lands  of  about  240/.  per  annum,  to 
the  use  of  dame  Esther  for  life,  as  an  additional  join- 
ture ;  but  expressly  declared  the  same  to  be  in  recom- 
pence  of  all  deficiencies  either  in  title  or  value^  of  any 
estate  on  her  before  settled,  or  agreed  to  be  settled,  in 
consideration  of  their  marriage. 

In  1709  Sir  Hele  made  his  will,  and  thereby  gave 
his  wife  a  legacy  of  4000/.  and  all  his  money,  plate, 
jewels,  household  stuffy  and  other  goods  and  furniture ; 
he  also  devised  to  her  several  houses  and  lands  of  the 
yearly  value  of  200/.  and  upwards  for  her  life;  and 
appointed  her  and  one  Grove  executors,  and  residuary 
legatees. 

In  1712  Sir  Hele  died  without  issue;  and  not  having 
suffered  a  recovery  of  the  estates  comprised  in  the 
settlement  of  1687,  his  sisters  became  entitled  thereto, 
under  a  settlement  made  by  their  father ;  so  that  dame 
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Eslher  was  defeated  of  her  jointure.  Whereupon  she 
exhibited  her  bill  in  Chancery  against  Sir  Hele's  sisters 
and  executor,  in  order  to  compel  them  either  to  confirm 
her  jointure,  or  to  assign  h^r  dower  by  way  of  recom- 
pence  out  of  all  the  lands  whereof  Sir  Hele  was  seised 
in  fee  simple,  or  fee  tail,  during  the  coverture ;  accord- 
ing to  the  proviso  of  the  statute  27  Henry  8.  c  10. 

The  defendants,  by  their  answer,  insisted  upon  their 
tide  to  the  premises  by  virtue  of  a  settlement  made 
by  their  father,  and.  also  insisted  that  the  additional 
jointure  limited  to  her,  and  the  other  lands  and  lega- 
cies given  her  by  Sir  Hele's  will,  which  were  above 
double  the  value  of  her  jointure,  were  intended  and 
ought,  in  a  court  of  equity,  to  be  deemed  a  full  recom- 
pence  for  her  jointure.  The  defendants  also  exhibited 
a  cross  bill  against  dame  Esther,  for  a  discovery  of  the 
setdements  and  wills  in  her  custody ;  of  the  value  of  the 
lands  settled  on  her  by  the  second  jointure ;  and  of  the 
several  estates  and  legacies  given  her  by  Sir  Hele's 
will ;  to  which  she,  by  lier  answer,  admitted,  that  the 
value  of  the  lands  comprised  in  her  second  jointure, 
was  2331.  per  annum,  besides  the  woods ;  and  that  the 
pecuniary  and  specific  legacies  given  her  by  Uie  will 
amounted  to  6,400Z.  and  upwards ;  but  insisted,  that  in 
case  the  original  jointure  should'  be  defective,  she  was 
entided  to  dower,  under  the  statute  27  Hen.  8. 

Both  these  causes  were  heard  before  Lord  Harcourt 
in  1713,  who  declared  tbat  the  settlement  made  by  Sir 
Hele  Hook  upon  dame  Esther  in  1687,  becoming  void 
by  the  death  of  Sir  Hele  without  issue,  she  ought  to 
have  a  jointure  made  good  to  her,  according  to  the 
articles  made  on  her  marriage.  And  therefore  decreed, 
that  the  defendants,  the  heirs  at  law  of  Sir  Hele,  should 
convey  to  dame  Esther  for  her  jointure,  during  her  life, 
out  of  the  estate  whereof  Sir  Hele  was  seised  in  fee  or 
fee  tail,  lands  of  the  value  of  5C0/.  per  annum  ;  which 
lands  so  to  be  settled  were  to  be  above  and  besides  the 
premises  limited  and  appointed  to  her  by  the.  deed  of 
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i7t)5;  the  premises  devide^  to  her  by  Sif  Hele'g  will; 
and  those  particular  premises  which  she  claimed  by 
virtue  of  her  marriage  articles,  and  the  conveyances 
«  made  by  her  father  in  pursuance  thereof. 

Prom  this  decree  the  defendants  appealed  to  the 
House  of  Lords,  insisting^  that  the  respondent  was  not 
entitled  to  a  specific  execution  of  her  marriiige  articles ; 
nor  to  have  her  jointure  of  5O0L  per  annufn  made  good 
to  her,  by  the  aid  of  a  court  of  equity :  for  she  had 
received  a  very  ample  recompence  and  satisfaction  for 
the  same,  by  the  lands  limited  to  her  by  the  deed  of 
1705,  which  were  expressly  declared  to  bd  in  recom- 
pence of  all  deficiendes,  either  iii  title  or  value,  of  any 
of  the  lands  before  settled  or  agreed  to  be  settled  upon 
her,  in  consideration  of  thb  marriage ;  and  also  by  the 
other  lands,  estates,  and  mcMiey  legacies  given  by  Sir 
Hele's  win.  And  if  the  500Z.  per  annum  should  like- 
wise be  made  good  to  her,  she  would  have,  in  land  and 
houses,  double  the  value  of  her  intendi^d  jointure,  be- 
sides the  4000/.  in  money,  and  the  specific  legacies. 
That  if  the  respondent  ought  to  be  considered  as  a 
creditor  in  a  court  of  equity,  because  of  the  breach  of 
Irovenant  in  the  marriage  articles ;  and  if  the  estate  of 
the  appellants  ought  to  be  subjected  in  equity  to  make 
good  such  breach ;  yet  she  ought  not  to  take  what  was 
settled  upon  her  by  the  deed  of  1705,  and  what  was 
given  her  by  her  husband's  will,  merely  as  a  gift  or 
bounty  ;  and  at  the  same  time  insist  upon  a  satis^eiction 
for  breach  of  the  covenant;  for  a  Voluntary  gift  or 
legacy  which  surmounts  the  value  of  a  debt,  ought  to  be 
taken  as  a  satisfaction  of  such  debt,  unless  where  there 
is  an  express  declaration  to  the  contrary. 

On  the  other  side,  it  was  argued,  that  the  re8pon(f-> 
ent's  marriage  portion,  agreed  upon  by  the  articles, 
amounted  in  mon^y  and  lands  to  60002.,  for  which  it 
was  thereby  agreed  she  should  have  5002*  per  arlnum 
for  her  jointure.  And  though,  in  respect  of  her  father's 
bounty  and  kindness  after  the  marriage.  Sir  Hele  was 
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pleased,  when  he  came  of  age^  to  settle  an  estatd  for 
her  jointure  which  amounted  to  7832.  per  dnnumy  yet 
the  decree  had  given  recompence  for  no  more  than 
500/.  per  annum.    That  Sir  Hele  never  apprehended 
or  imag^ined  that  there  was  any  defect  of  title^  by  reason 
of  the  want  of  a  common  recovery ;  for  if  he  had,  he 
could  easily  have  supplied  that  defect :  but  it  was  plain 
be  thought  a  fine  sufficient;  which  fine  was  accordingly 
levied  at  the  time  of  his  making  the  second  jointure  ; 
and  neither  the  respondent  or  her  father,  or  those  con^ 
cerned  for  her,  had  ever  any  notice  of  the  title  of  the 
appellants  in  the  lifetime  of  Sir  liele.     That  besides 
the  respondent's  marriage  portion  of  6OOO/.3  Sir  Hele 
received  by  the  death  of  her  father  and  mother  to  the 
vahie  of  10002.  more.    Besides  which^  the  respondent 
had  freely  given  him  the  inheritance  of  her  father's  real 
estate,  which  she  was  solely  entitled  to ;  and  also  the 
remainder  of  his  leasehold  estate  :  and  therefore  it  was 
but  reasonable  that  she  should  have  the  benefit  of  the 
law  respecting  her  additional  jointure  of  233/.  per 
aimtim;.  especially  since  Sir  Hele  intended  her  upon  the 
first  settlement  783/.  per  annum,  which  by  the  decree 
was  reduced  to  500/.  per  annum.     That  the  legacies 
and  bequests  in  his  will  were  intended  by  him  as  a 
bounty^  and  not  in  satisfisiction  for  the  defect  of  her 
jointure^  which   he  knew  nothing  of;   and  therefore 
considering  he  had  so  great  a  fortune  with  the  respond- 
ent^ it  was  hoped,  that  what  he  had  so  left  her  would 
be  thought  no  unreasonable  bounty ;  especially  since 
he  had  left  the  appellants  and  their  issue  the  reversion 
of  all  his  estate  of  inheritance  after  the  respondent's 
deaths  part  of  which  came  to  him  by  the  respondent; 
And  as   the  whole  of  the  jointure  settled  upon   her 
would  by  virtue  of  the  fine  have  been  good,  in  case  he 
had  not  died  without  issue,  there  could  be  no  reason 
why  a  less  jointure  should  not  be  made  good  against 
collateral  heirs.     The  decree  was  affirmed. 
9.  A  man  on  his  marriage  gave  a  bond  to  a  trustee  E?«t^oo<!  v. 
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in  the  penalty  of  4,0Q0L,  conditaoiwd  Ibit  if  he.  M  my 
time  wkhin  Ibur  niondis^  stiottM  letlle  ftnd  aisure  on 
hifl  MTife  freehold  lands  of  the  yearly  value  of  KXX., 
then  the  bond  to  be  void.  The  hiudiaQd  000a  i^t 
the  mariiage  made  hlai  wiU^  devisifli^  thereby  freehold 
and  copyhold  lands^  lying  istermixed  la  Norfolk^  to 
his  loving  wife  and  her  heirs ;  and  died  within  fiMir 
months  after  her  marriage. 

Master  of  the  Rolis-~^'  As  money  and  landir  ace 
things  of  a  different  nature^  the  one  shaU  not  be  taken 
ki  satisfaction  of  the  other.     Whatever  is  ^ren  by  a 
wiU  is  primA  facie  to  be  intended  a  bounty  and  benevo* 
lence ;  and  it  is  remarkable  that  in  the  present  case  tiie 
devise  is  to  his  loving  wife,  which  is  a  terra  of  affioction. 
The  devise  of  such  of  the  kuid  as  is  copyhold  cannot 
possibly  be  towards  satisfaction  of  the  \QOl.  permmumj 
which  was  to  be  freehold :  nay,  sufsposing  the  whde 
68f .  per  armmn  were  freehold,  at  would  not  go  towiinb 
satisfaction  of  the  KXM.  per  annum;  not  being  se  ex- 
pressed.    And  supposing  there  wece  assets  l«  pay  al 
(he  bond  debts,  and  likewise  the  charges  lai4  by  the  tvil 
en  the  land>  in  such  case  the  £(B/.  j^ar  ^mntfui  ^ooU 
be  enjoyed  us  a  bounty  and  benevofence/' 
AforgBiiMid         1®-  A  father  and  son,  u|ion  the  oMirriage  af  the  lon^ 
fhS^m.      covenanted  that  the  lands  settled  on  the  son's  wifc,  &r 
her  jointure,  were  worth  3002.  per  annum.     The  sm. 
gave  by  his  wiH  a  legacy  of  1,0002.  to  his  wife.    On  a 
biH  brought  by  the  wife  to  have  a  deicieney  in  her 
jointure  suppKed  out  of  the  assets  of  her  husband  and 
of  his  fiither,  and  ake  for  the  l^;acy  of  1,000/.,  Lord 
Hardwicke  held  that  the  legacy  of  1^0002.  gvven  by  ike 
win  ought  net  to  be  considered  in  this  case  as  a  s^w^ 
faction  for  the  deficiency  of  her  jointure,  because  tkat 
did  not  arise  till  after  his  death,  and  tsberefooe  4qM 
not  at  the  time  be  in  his  consideration ;  and  as  the 
j<4ntupe  lands  were  covenanted  by  tiie  maidage  settle* 
ment  to  be  worth  so  much,  clear  of  all  repriMs,  Ae 
testator  phiinly  intended  the  l.OOOf .  a»  a  bounty  for  tier. 
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11.  John  fihcppani  having  by  his  marriage  flrtiefefi  ^"^•.*' 
corenanted  that  the  lands  setiled  on  his  wife  were  of  2Ve8.409. 
the  annual  Talue  of  1;600/.  above  all  incumbrances^ 
made  his  will  in  these  words :  ^^  I  do  hereby  ratify  and 
amfimi  my  marriage  articles ;  and  I  do  also  ^ve  to  my 
wife  the  lands  ia  A.  B.  for  life/'  The  wife  and  her 
second  husband  brought  a  bJU  to  ha¥6  a  deficiency  in 
her  jointure  lands  supplied^  which  was  not  diluted  i 
hut  it  was  insisted  that  the  lands  devised  should  he 
taken  instead  thereof. 

Lord  Hardwicke  said — '^  If  a  husband  upon  his  mar* 

riage^  in  considemtion  of  a  disparity  of  years^  or  any 

other  personal  consideration,  will  make  a  very  large 

settlement ;  the  parties  claiming  under  it^  whether  wife 

or  children^  are  entitled  to  have  it  carried  into  execu^ 

tion^  acconling  to  the  intent.    The  defendants  do  not 

dispute  Init  that,  notwithstanding  the  largeness  of  the 

settlement,  the  plaintiffs  are  entitled  to  have  any  defi*- 

dency  of  jointure,  on  the  foot  of  the  covenant,  supplied 

and  made  good ;  but  insist  that  the  Court  ought  to  con*^ 

sider,  and  according  to  the  rules  established^  to  aUow 

the  lands  devised  to  be  either  a  satisfoction  or  perform^ 

ance^  or  at  least  a  part  performance  of  this  contract ; 

and  to  go  so  far  as  they  may,  in  point  of  value,  to  make 

up  the  deficiency.     If  the  Court  can  in  any  case  do 

that^  they  ought  in  this.     But  I  am  of  opinion,  that  if 

aUowred  in  this  case,  I  should  make  a  precedent  not 

agreeable  to  the  rules  established,  and  which  might  be 

of  ill  consequence  and  inconvenience  in  other  cases ; 

the  same  rule  of  justice  must  therefore  prevail  in  this 

as  in  others.    The  husband  was  bound  by  his  contract 

to  make  the  jointure  then  settled  to  the  vdue  of  1,600/. 

a-year :  this  was  therefore  what  she  had  a  right  to  as 

a  purchaa^r ;  and  whatever  arose  from  thence  was  her 

own  estate,  which  she  was  entitled  to  as  a  debt  from 

her  husliand  to  her.     Then  to  consider  what  he  has 

done  by  his  will.    In  tiie  very  first  clause  he  seems 

anjiioua  for^  and  to  take  care  of  her ;  therefore  it  can** 
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not  be  imagined  that  he  intended  to  prejudice  Ken 
The  husband's  covenant  that  these  lands  are  of  such 
an  annual  value  does  amount  to  a  covenant  on  his  part 
to  settle  and  make  good  to  that  extent^  in  case  of  defi- 
ciency^  for  she  might  have  damages ;  therefore  it  has 
been  argued^  that  when  the  husband  by  his  will  has 
given  lands  of  the  same,  or  in  part  of  the  value,  that  is 
60  for  a  performance  of  his  covenant ;  for  that  he  has, 
by  that  act,  so  far  made  it  up.  It  is  compared  to  cases 
where  a  husband  covenants  to  settle  on  the  eldest  son 
of  the  marriage,  and  lets  lands  descend  to  him  in  fee, 
which  is  a  performance  so  fiir ;  and  where  a  husband 
covenants,  and  dies  intestate ;  w*hich  was  held  a  leaving 
to  his  wife  so  much,  because  whether  left  by  will,  or  to 
go  by  the  rules  of  law,  it  was  the  same^  and  a  perform- 
ance, and  indeed  a  strict  performance.  So  where  lands 
descended  to  an  heir  at  law,  who  claimed^  in  place  of 
his  ancestor,  a  sum  of  money  to  be  laid  out  in  hnd. 
But  I  am  of  opinion  that  this  differs  from  all  the  cases 
that  have  been  of  that  kind.  It  has  been  considered 
whether  this  is  to  be  taken  as  a  question  of  satisfaction 
or  of  performance^  and  possibly  it  may  be  more  pro- 
perly considered  as  a  question  of  performance,  or  part 
performance :  but  in  my  opinion  this  is  not  stricUy  any 
of  those  cases.  It  is  a  question  of  construction  of  a 
will,  and  intent  of  the  husband  therein.  All  the  above 
mentioned  cases  have  been  of  implied  satisfaction,  or 
presumed  performance,  where  the  husband  or  fieither 
has  done  nothing ;  as  in  suffering  the  lands  to  descend, 
without  any  declaration  what  way  he  intended  they 
should  go.  The  Court  was  there  to  consider  from  cir- 
cumstances, whether  there  was  ground  to  imply  or  infer 
a  part  performance,  the  person  having  said  nothing : 
but  here  is  a  will  made,  and  therefore  the  question  is 
upon  the  construction  of  that  will,  and  the  intent  to  be 
put  upon  that  construction ;  and  he  could  not  intend  to 
give  these  lands  thereby  as  a  satisfaction,  foe  what  she 
vras  in  strictness  of  law  entitled  to.  under  the  articles; 
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but  clearly  as  an  accumulated  bounty^  over  and  above. 
It  is  the  same  as  if  he  had  repeated  every  iota  in  these 
articles^  and  said^  I  also  give  her  such  lands.  An  in- 
quiry must  therefore  be  directed  of  the  deficiency  of 
the  jointure ;  and  w^hatever  it  is^  must  be  made  good, 
out  of  the  estate  of  John  Sheppard." 

12.  Sir  B.  Broughton,  by  articles  previous  to  and  Brongbtomr. 
in  consideration  of  his  marria£:e  with  Miss  Hill,  cove-  '/  Bro.  Pari, 
nanted  that  in  consideration  of  the  said  marriage^  and 
of  10,000/.^  her  marriage  portion^  he  would  convey  cer- . 
tain  lands  in  the  county  of  Chester  to  trustees^  to  the 
use  of  himself  for  life/  and  to  secure  an  annuity  of 
1,000/.  to  Miss  Hill  for  her  jointure,  and  in  bar  of 
dower ;  remainder  to  his  first  and  other  sons  in  tail  ; 
remainder  to  his  own  right  heirs.     The  marriage  took 
effect,  and  Sir  B.  Broughton  received  the   10,000/., 
portion :  but  no  settlement  was  ever  executed  pursuant 
to  the  articles.     Sir  B.  Broughton  having  sold  a  large 
estate  in  Lincolnshire  fon  27,000/.   and  having  con- 
tracted for  the  purchase  of  several  considerable  estates 
in  Hampshire,  by  his  will  gave  to  Lady  Broughton  a 
leasehold  house  in  London,  in  which  be  resided,  with' 
all  the  furniture  thereof;  and  also  devised  to  her  and 
her  heirs  all  the  estates  in  Hampshire  for  the  purchase 
of  which  he  had  contracted,  or  in  lieu   thereof  the 
whole  money  arising  from  the  sale  of  his  estates  in 
Lincolnshire.     He  then  devised  his  estates  in  Cheshire^ 
which  were  liable  to  the  jointure,  to  trustees,  to  the. 
intent  that  C.  Shrimpton  should  receive  thereout  an 
annuity  of  20/.,  and  subject  thereto,  to  the  use  of  Sir 
Thomas  Broughton,  his  heir  at  law,  for  life,  remainder 
to  his  first  and  other  sons  in  tail  male,  remainder  over. 

Upon  the  death  of  Sir  B.  Broughton,  Lady  Brough* 
ton  entered  on  the  estates  thus  devised  to  her ;  and  the 
heir  at  law  having  refused  to  pay  her  jointure,  she  filed 
a  bill,  praying  a  specific  execution  of  her  marriage 
articles,  so  far  as  related  to  her  jointure  ;  to  which  the 
heir  at  law  put  in  his  answer,  insisting  that  what  wm 
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given  by  the  will  to  Lady  Brongbton,  #a9  In  Mttirfa^- 
tion  for  what  she  w&»  entitled  to  under  the  artides ;  and 
that  she  could  not  hav^  both  provisbas. 

The  cause  was  heard  before  Lord  Batbafst^  who 
decreed  that  Lady  Broug^hton  was  entitle  to  hate  her 
jointure^  agreeable  to  the  articles. 

From  this  decree  an  appeal  was  brought  in  the 
House  of  Lords  by  Sir  Thomas  jBroughton ;  aiid  on 
behalf  of  the  appellant  it  waa  argued^  that  though  a 
devisOj  when  considered  by  itself,  may  carry  with  if 
the  presumption  of  an  intended  bounty,  yet  wbeil  a 
testator  has  covenanted  by  articles  to  make  a  provision 
tot  hia  wife  and  children,  such  a  presumptioii  is  ttable 
to  be  dontrdled  by  a  still  stronger  presumption,  that  be 
intended  the  deVi6e  as  a  satisfiictioii  for  the  performance 
of  those  articles ;  and  especially  where  the  devise  Wa^ 
so  great  in  value,  As  to  include  both  a  satisfeetidn  Md 
a  bounty.  This  general  presumption,  that  where  twd 
provisions  were  made  for  a  wife  or  a  child,  the  tei^tetor 
intended  the  bne  to  be  a  satis&ction  for  the  otbe^ 
(which  general  presumption  was  grounded  on  tbe 
known  custom  of  the  realm,  to  give  the  bulk  of  the 
fiimily  esCftte  to  the  eldest  son  or  hdr  at  lawy  with 
competent  provisions  for  the  wife  and  younger  ehSd- 
ren)^  was  peculiarly  strong  tn  this  case,  where^  from 
the  heavy  charges  already  laid  on  the  family  estate,  the 
only  brother  tfnd  heir  would  be  unable  to  maintAili  thA 
l^ncient  credit  and  figure  of  the  family.  That  the  hrndt 
alone  devised  by  the^  wiH  Were  of  much  greater  vahM 
than  the  rent-charge  cbinfed  under  the  articiea;  and 
thereby  all  objections  were  obviated  which  might  have 
arisen  from  the  provision  Under  the  will  fiot  beiftg  of 
the  same  nature  with  that  under  the  articles^  That 
front  the  testator'^  having  omitted  any  mentioft  of  the 
articles,  although  they  must  have  been  present  U>  his 
memory,  while  be  was  securing  another  rent-chai^e  W 
C.  Shrimpton,  and  from  the  manner  in  which  he  de^ 

vised  those  estates  to  the  appeUtint^  subject  to  the  rent- 
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chdt;g^e^  a  strong  presumption  arose,  that  he  considered 

the  devise  and  bequests  to  his  widow,  as  an  ampule 

iftfis&etion  for  the  articles.     Lastly,  that  the  devise  of 

Vitt  estate  to  Sir  Thomas  for  life,  was  inconsistent  y^ith 

the  claim  of  the  rent-charge  under  the  articles ;  inasr 

tntieh  as  Sir  Thomas,  from  the  nature  of  his  interest, 

was  incapable  of  making  any  legal  conveyance  of  the  ^ 

rent-'Charge  so  claimed. 

On  the  other  side  k  was  contended,  that  evefy  devise 
Of  bequest  in  a  will,  prinia  facie  imports  a  bounty ;  and 
therefore,  in  order  to  induce  a  court  of  equity  to  con- 
sider the  bequests  in  this  wiU  in  ikvour  of  the  Lady,  as 
a  dfttisiacfioH  for  her  jointure  of  1,000^  per  amvmn,  of 
as  a  performartcc  of  the  marriage  articles  entered  into 
by  Sir  Bryan,  it  was  incumbent  on  the  appellants  to  ^ 
shew  (hat  it  was  the  testator's  intention,  when  he  made 
bis  tnD,  to  give  her  a  srftbfaction  by  that  will  for  or  in 
fieaof  her  jointure;  or  to  perform  the  marriage  articles 
on  bis  part.  And  such  intention  must  appear,  either 
from  the  express  words  of  the  wiB^  or  the  clear  and 
manifest  intention  of  the  testator,  appearing  upon  the 
face  of  it ;  or  be  drawn  by  necessary  impKcation  there- 
from :  but  no  such  intention  appeared  in  any  part  of 
Sir  Bryan's  will ;  rather  the  contrary.  In  order  to  make 
a  devise  or  bequest  a  satisfaction  for  a  colfoteral  de« 
mand,  or  performance  of  a  prior  contract,  it  must  be 
cjusdem  generis,  and  not  land  for  money,  or  money  for 
land ;  or  must  at  least  be  of  such  certain  and  known 
value  and  esUmation,  and  so  far  of  the  same  nature 
with  the  thing  to  be  satisfied  therewith,  as  to  appear 
indisputably  to  bq  equivalent  or  superior,  not  only  in 
gross  value,  but  in  annual  income,  to  the,  debt  or  de- 
mand, or  thing  to  be  performed :  but  none  of  these 
circumstances  attended  the  devises  or  bequests  which 
in  the  present  case  were  contended  to  be  a  satisfection 
for  the  respondent's  jointure,  or  a  performance  of  Si^ 
Bryant's  marriage  articles.  That  the  annuity  of  I,G0O/. 
ttttended  to  be  settled  on  her  by  those  articles,  was 
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intended  to  be  a  jointure  for  her^  and  declared  to  b^ 
in  bar  or  satisfaction  of  dower^  and  therefore  ought> 
in  a  court  of  equity^  as  well  as  law^  to  be  considered 
as  coming  in  the  place  of  dower^  and  having  the  same 
privileges^  force,  and  effect  as  a  right  of  deviser ;  and 
neither  courts  of  law  or  equity  admitted  an  averment 
of  a  collateral  satisfaction  for  dower.  That  Sir  Bryan 
not  having  obtained  any  conveyance  of  the  Hampshire 
estates^  or  paid  the  purchase  money  for  them  at  the 
time  of  making  his  will,  could  not  devise  to  the  respond- 
ent the  legal  interest  therein ;  and  therefore  the  devbe 
to  her  was  in  fact  a  devise  of  the  right  to  complete  the 
purchase,  and  a  gift  of  mere  personal  estate,  or  so  much 
money  as  he  had  agreed  to  give  for  the  purchase  of  the 
Hampshire  estate,  and  appeared  to  be  so  considered  by 
him  from  the  penning  of  his  will:  but  a  bequest  of 
personal  estate  could  not  be«averred  to  be^  or  con-^ 
sidered  as,  a  satisfaction  for  a  jointure  in  lands^  or  a 
rent-charge  upon  a  real  estate.  That  in  order  to  make 
Sir  Bryan's  will  a  performance  of  his  marriage  articles, 
it  must  appear  upon  the  face  of  it,  and  at  all  events,  a 
complete  and  fiill  performance  thereof,  and  to  have 
been  so  intended  by  him:  but  the  very  reverse  ap- 
peared ;  for  the  devise  of  the  Cheshire  estate  in  his  will 
must  have  been  considered  by  him  as  subject  to  the 
articles^  or  springing  out  of  the  ultimate  remainder  in 
fee  reserved  to  him  by  those  articles.  And  if  he  had  bad 
any  son  by'liis  lady,  such  son^  as  well  as  the  mother, 
would  have  been  entitled  to  call  for  a  specific  perform- 
ance of  the  articles ;  and  the  will  could  not  be  set  up  as 
a  satisfaction  thereof  against  the  son,  nor  could  such 
son  have  insisted  that  the  devises  and  bequests  in  thp 
will  to  his  mother  were  a  performance  of  the  articles, 
so  far  as  related  to  her;  nor,  if  a  conveyance  and 
settlement  of  the  estate  had  been  actually  made  and 
executed,  pursuant  to  the  articles,  could  any  person 
entitled  under  that  settlement  have  set  up  such  devises 
^d  bequests  to  the  resppndent^  ip  Sir  Bry{Ln*s  Y^i}lj  48 


Title  Vll.  Joiniute.  Ch.  III.  «.  18—14:  «SS 

ft  discharge  or  satisfaction  of  her  incumbrance  or  rent- 

charg^e  upon  his  estate.     That  if  Sir  Bryan  had  in* 

tended  to  devise  his  Cheshire  estate  to  his  -brother^  and 

the  other  devisees  in  remainder^  discharged  from  bis 

lady's  jointure^  he  would  most  probably  have  expressly 

declared  such  intention  by  his  will ;  as  it  appeared  from  '  ' 

many  circumstances^  that  at  the  time  of  making  his  will 

he  had  not  forgot^  but  well  remembered^  that  he  had 

before  settled  such  a  jointure  on  her;  and  his  be* 

quealhing  her  his  house  in  Brook-street^  and  his  plate^ 

furaiture^  horses^  and  carriages^  proved  his  intention 

that  she  should^  after  his  deaths  live  in  a  manner^  and 

at  an  expence^  suitable  to  her  rank  as  his  widow ;  and^ 

tiverefore^  he  must  have   intended^  by  the  devise  in 

question^  to  increase  her  jointure^  in  order  to  ansvirer 

that  purpose.     The  decree  \iras  affirmed. 

13.  But  where  a  freehold  estate  is  devised  to  a  woman  unieu  so 
expressly  for  her  jointure,  and  in  bar  and  satisfaction  of  ^hcnS^idow 
a  jointure  settled  on  her,  either  before  or  after  mar-  !>«•«»  eicctiwu 
riage ;  in  such  caae  the  widow  cannot  have  both,  for 

that  would  contradict  the  will ;  but  she. must  make  her 
election. 

14.  Robert  Pitt,  by  articles  in  consideration  of  mar-  GnmdSwm  «. 
riagc,  agreed  to  lay  out  10,000/.  in  the  purchase  of  3^;  ^^*''^' 
land,  to  be  settled  to  the  use  of  the  plaintiff  Harriet,  his 
intended  wife,  for  her  life,  for  her  jointure.     The  mar- 
riage took  place ;  afterwards,  the  father  of  R.  Pitt  gave 

him  an  estate  for  life,  with  power  to  grant  a  rent- 
charge  of  400L  a-year  to  any  woman  he  should  marry^ 
for  her  jointure. '  In  pursuance  of  this  power,  Robert 
Pitt  gcanted  a  rent-charge  of  400Z.  a-year  to  his  wife> 
to  commence  after  his  decease,  in  satisfaction  of  part  of 
her  jointure.  Three  days  after'  he  conveyed  a  lease* 
hold  estate  of  200/.  a-year  in  trust  for  his  wife ;  and 
by  hia  will  he  confirmed  the  grant  of  the  rent^charge, 
and  the  conveyanc.e  of  the  leasehold  settied  on  his  wife, 
by  way  of  addition  oraugnientation,  and  in  full  compeq^ 
^tjon  of  her  jpfntMre. 
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ptDvkkd  by  the  utlidie§y  fictordhif  to  the  intentioir  of 
tiob^t  Pitt;  tliai  di4  (daintiff  »ho«ld  make  h^t  dec^ 
tlMy  wbetfrer  to  tetre  the  f ent-didi^e  of  4KK)2.  and  &^ 
kttMliold,  dr  the  lO/XX)/.  laid  out  in  land^ 
Ad^some-  ij,  Attfac^te  4  devfae  be  not  ^tessly  mentioned 
Mti'fiu^n.     to  btf  ill  iMH^  of  a  jctatiJre,  yet  if  k  ihould  appaatf,  firmn 

ftny  dt^Uiiigtaik^  in  fh«  «r3^  to  b4v6  been  the  intent 

tidli  l^tbe  testfttor  that  utieh  devhe  woi  ttteant  at  a  sa^ 

tMMtioii  tot  the  joiMQfe ;  a  cOtnK  of  equity  would,  I 

nt.  6.  c.  4.      jpredume^  i^easoti  by  analogy  ffoiti  the  eage&r  in  which  fl 

Mtise  hA»  becM  held  a  satifllkctHm  fof  dower^  aod  com' 
I]iel  the  jointi'efl^  to  make  bei^  election. 

1&.  TheM  is  ovie  ca^e  where  there  was  a  deficiency 
if»  a  J^fttore,  i£nd  the  bMband  having  devised  kmdg  to 
the  jointress  for  Krer  lifb,  end  also  a  sum  of  money,  sucb 
dtetfM  aiAd  beqfOesC  were  held  to  be  a  Sdtii&ctlon  for  the 
defielency  of  the  jointure. 
ibntti^it.  17.  Lord  Montague,  dtt  the  rtarriage  ^  his  soa 
4  biTpLi.  PrtindA,  ^fled  esteles  to  the  Me  of  the  ^dy  for  hei 
2Ab.^.43i.  Kto.  foi'  h^  jointure;  the  lands  so  settled  were  cove- 
nanted to  be  of  the  yearly  value  of  1,000/.  After  the 
dettlh  Of  Lord  Montague,  the  ht)nor  and  estate  de- 
deeilded  to  Francin,  who  devised  other  lands  of  about 
BOO/,  a-'year  to  his  wife  for  her  life,  together  with  a  le- 
gMy  of  SOO/.,  and  part  of  his  household  goods ;  after- 
MratAi  ^raffcis  Lord  M.  being  minded  to  make  some 
fafttler  provision  for  hii^  lady^  revoked  the  uses  of  some 
pan  of  his  estates,  and  limited  the  same  to  trustees,  itf 
Ircrst  to  raise  10,000/.  for  her.  By  a  codicirJbe  devised 
to  her  an  annuity  of  500/.  a-year  during  her  life, 
trpoft  his  death  his  widow  brought  her  bill  in  Chancery, 
ttk  have  a  deficieticy  in  her  jointure  made  up.  Lord 
Cowper  declared  thai  the  legacies,  which  were  ad- 
ittitted  to  be  of  greater  v^e  than  the  deficiency  in  the 
jointure,  ought  t<y  be  taken  in  satisfaction  of  the  breach 
of  covenant. 
jinte,  3,11.  18.  It  is  observable  that  this  case  was  prior  to  that 
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of  Prime  9.  Stebbing^  and  i»  not  reconcileable  to  it 
The  decree  appears  to  have  been  made  upon  the 
ground  that  Francis  Lord  M.  was'  a  rery  weak  man^ 
and  under  the  influence  of  his  wife.  For  upon  an 
appeal  to  the  House  of  hbt^,  it  was^'ordered  that  the 
Court  of  Cliancery  should  direct  an  issue  to  try  whether 
Lord  M.  was  satre  at  the  time  Of  the  etecution  of  the 
codicil;  and  a  verdict  wa»  fetind  that  he  was  not  of 
sound  mind  then. 
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Section  I. 

Hating  treated  of  the  different  freehold  estates,  we 
now  come  to  consider  of  those  estates  or  interests  in 
land  that  are  less  than  freehold ;  of  which  there  are 
four  sorts  :-^l.  Estates  for  years.  2.  Estates  at  will. 
3.  Tenancies  from  year  to  year.  4.  Estates  at  suf- 
ferance. 
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S.  It  has  been  stated  that^  after  the  Conquest^  the  m^o  of 
demesnes  of  the  lords  of  manors  were  generally  culti-  ^^'  ^' 
rated  by  their  villeins,  to  whom  small  portions  of  lands  l^Jsi  53^ 
were  allotted  for  their  support  and  maintenance,  to  be 
held  at  the  mere  will  of  the  lord.     But  as  to  those  per- 
sons whose  condition  was  free,  it  became  customary  to 
grant  them  lands  for  a  certain '  number  of  years,  to  be 
held  in  consideration  of  a  return  of  com,  hay,  or  other 
portion  of  their  crops  ;  by  which  they  acquired  a  cer- 
tain interest  in  their  lands,  though  much  inferior  to  an 
estate  of  freehold.    Thus  Bracton  says, — Potent  enim  27. «. 
quis  terram  alicui  cancedere  ad  terminum  annorum,  et 
ilk  eandem  infra  terminum  iUum  aUeri  dare.    And  a 
tenant  for  years  was  called  Firmarius. 

3.  This  estate  is  thus  described  by  Littleton, — ^*  Te-  Descriptioooi: 
nant  for  term  of  years  is,  where  a  man  letteth  lands  or 
tenements  to  another  for  term  of  certain  years,  after  the 

number  of  years  that  is  accorded  between  the  lessor 
and  the  lessee,  and  the  lessee  entereth  by  force  of  the 
lease,  then  is  he  tenant  for  years.''  And  if  an  agree- 
ment be  made  for  the  possession  of  lands  but  for  half  id.n.fi7, 
a  year,  or  a  quarter,  or  any  less  time,  the  lessee  is  con- 
sidered as  tenant  for  years,  and  is  so  stiled  in  all  legal 
proceedings  ;  a  year  being  the  shortest  period  of  which 
the  law  will  in  this  case  take  notice. 

4.  Where  an  estate  is  limited  to  a  person  for  twenty-  i  inst  45.  b. 
one  years,  if  J.  S.  shall  so  long  live,  it  is  an  estate  for 

years  only ;  not  an  estate  for  the  life  of  J.  S.,  because 
there  is  a  fixed  period  beyond  which  it  cannot  last. 

5.  Where  a  person  devises  lands  to  his  executors  for  1  lost  42.  a. 
payment  of  his  debts,  or  until  his  debts  are  paid ;  the  Corbet's  cue, 
executors  only  take  an  estate  for  so  many  years  as  are  }  pf^v^Jij. 
necessary  to  raise  the  sum  required.     It  is  the  same  ^^^- 

where  an  estate  is  devised  till  such  time  as  a  particular 
sum  shall  be  raised  out  of  the  rents  and  profits  thereof. 

6.  Lord  Coke  says,  an  estate  for  years  is  frequently  1  lost  45.  i». 
called  a  term,  termintis,  which  signifies  not  only  the  pe- 
riod of  time  for  which  it  is  to  continue,  but  also  the  estate 
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Tit  Si. «.  9.     ftn4  iiitefQftt  ^t  ^8M  for  Hwt  peiiatt.  And  every  estate 

or  torn  for  5'^ra  fiiiiBt  liwire  a  eeitein  beginning,  and  a 
eerlain  eiid^  ^riifich  imwt1>e  ascertained  at  the  time  when 
Ae  astate  ie  created^  either  }»y  tlie  eKpress  fimitation  of 
thepartiee^  or  by  a  reference  toeene  eoHateialact^  wfaich 
inay^  wUh  equal  eeiteinty^  meMure  its  continuanee. 

lat  8. 133.  7.  Ttiere  ie  a  tenure  between  tiie  lesacNr  and  his 

leseee  for  y%BM,  lo  which  fealty  ii  incident ;  and  akoa 
privity  of  eetate  between  tiieii. 

oiib.Tta.34.       8.  Notwithstanding  tike  permanent  interest  of  tenaato 

fiNryears^  yet  tbeif  possession  was  esteemed  of  so  Uttle 
eonseqnenee  that  they  were  ratliw  con^ered  as  the 
baffifs  orserrantsof  the  lord^  than  as  havings  any  estate 

1  Iiiit46.a.     in  the  land.     Th^  intwests  nil^ght  1>e  defeated  by  a 

veeovery  in  a  real  iK^tion ;  beea«se  the  reeoveror  was 
fitnpposed  to  eone  in  by  a  title  paramount^  therefore 

Tit  36.  c  11.    fiot  bound  by  the  oonlraets  of  the  prior  possessor.  This 

was  altered  by  the  statute  of  Gloaeester^  1  E>iw.  1.  and 
tfie  statutes}  Hon.  %.  by  whieh  tenants  for  years  are 
emdrfed  to  fiilsify  recoveries  had  by  edllnsion. 

intiodnetittiiof      0*.  WMo  ostatos  foT  yoars  might  be  defeated  by  a 

i^£t45rb.    recovery^  it  is  no  wonder  that  (il^y  were  usudly  very 

ih^  {  and  Lord  Coke^  upon  Che  autfaori^  of  the  Mir^ 
wt,  says^  that  hy  the  ancient  law  no  lease  was  aflowed 
for  more  than  forty  years  {  beeausea  longer  possession, 
especially  when  given  vrithout  livery^  dedaring  the  na- 
ture and  duration  of  the  estate  created^  might  tend  to 

2ComiiLU8.   defeat  the  inheritance.     But  Sir  W.  Bkckstone  ob* 

serves,  that  this  law^  if  it  ever  existed,  was  soon  aati* 
quated ;  for^  in  Madox^s  cdlection  of  ancient  charters, 
there  fu^e  some  leases  for  years  of  an  early  date,  which 
eonsideraMy  exceed  that  period.  That  terms  for  three 
hundred  and  a  thousand  years  were  certainly  in  use  in- 
the  time  of  Edw.  III.  and  probably  in  that  of  Edw.  I. 
And  it  appeared  certain,  that  aftw  the  statutes  by  which 

4fNir,«.a       terms  for  years  were  protected  from  the  operation  of 

feigned  recoveries,  loRg  terms  were  frequently  created 
for  the  puipose  of  4elcaudhig  the  lord'e  right  of  ward* 


diip«  Teluef>  wA  other  feudal  iaciden^s.  An4  in  ii»o4er9 
imes  they  have  been  sltiU  more  eiLtensivdy  hlt^pciw^ed 
jn  morlg^agea  aod  femily  settlements. 

10.  A  tenant  for  years  is  not  said  to  be  seisad  of  tb^  Tenant  for 
hndh  the  pomemw  WNt  h&^kg  g^iven  to  bim  by  thip  ce-  ^SL  '  °^ 
remooy  <of  tiv^  of  9e)pi«.   Nof  does  tbe  mere  d^U^^ry  I'hiltmb. 
of  a  lea^e  for  yeary  yes<;  •ny  estate  \jx  th.e  )ess^e^  ^ 

oniy  gives  Um  a  right  of  isntry  oa  tbe  land ;  when  he 
iias  acbiaHy  entered^  th^  satate  becomes  vested  in  jmmbo^ 
and  be  is  tiben  possessed,  not  i^operiy  of  the  bnd  bfi^ 
of  the  term  for  years ;  the  seisia  of  the  freehold  nff^  ri^r 
maioiflgia  the  \e^9^.  And  H  has  been  stated  that  Abe  nt.  i. 
possession  of  a  lessee  for  yea^  i^  considered  as  ^  po/»«' 
seasion  of  tbe  persw  entiUed  to  <M  fi^ehold. 

11.  The  distinction   between  the  possession   of  f^ 

temnt  for  years«  and  the  seisin  of  the  fir#(ehold^  was  [^'  ^*  «^  V. 
fiiSy  esliiblished  in  Bracton's  tinie^  wbQ  say^^  that  if  »      ' 
peiEsan  first  creates  a  .term  of  yeai's^  ^d  afterwards  ear 
feoffs  another  of  Ibe  ^tfl^e  teni^iieii.t#  wi^  Ijveiy  of 
mkx,  botb  .ostites  sbaH  stand,    ^h  b^me  eese  i¥mip4tr 

^werm  causis,  mcwt  ^rqiiiM»  ad  fimmm^  et  tp(»^iQ  m 

12.  No  estate  {bar  yeim  cnn  b«  /created  by  a  lease^  Of  Butmnstmake 
other  comHMXi  law  codoiveyaiice^  Wthout  %p  a^etual  enftpy  UMtlSe.  b. 
made  by  the  person  to  whom  tbe  IpmI  h  grunted ;  loir»  bka^^'  *" 
slthoiigh  the  grantor  has^one  every  tfaing  necessary  on  ^^•^MU 
Us  pwt  ta  ooHi^ete  the  .eontm^t^  so  tbat  be  can  nev^r 
sfierwaids  avoid  it ;  yet  t81  there  is  a  tiUBamutatHNi  i9f 
tke{M>ssesaioB>  by  tbe  actuid  mUty  of  tk^  giwi(ee>  i|t 

wants  the  chief  mark  and  indif^tion  of  bis  coafis^iiM^ 
irithout  which  it  «igbt  be  u^^wiarcant^ble  to  adjadge 
him  in  actual  poasessioAj  to  all  ija<teats  and  pwpeses ; 
and  for  this  reason  the  law  does  noA  east  tihe  imnMB»di9A|B 
and  actual  fMissession  on  biia  liU  he  imters ;  neith^  lm$ 
the  grantor  a  reversion  to  grmt  tin  such  entry. 

13.  Upofi  the  executam  of  la  lease^  tb^iesaee  acqwivM  ^  i>»^  <^-  ^' 
aaiatoreat^  cafled  vx^eresBC  iermim,  whifih  h§  §m9 


240  title  Vni.'  Estate  for  Years,  Ch,  I.  s.  13—18. 

at  any  time  reduce  into  possession  by  an  actual  entry. 
This  may  be  made  not  only  by  the  lessee  himself; 
but^  in  case  of  his  deaths  by  his  executors  or  admi- 
nistrators. 

Tit  1  I.e. 4.  14  jt  fihould/howevc^r,  be  observed  that^  in  conse- 
quence of  the  operation  of- the  Statute  of  Uses,  an 
estate  for  years  may  now  be  created  without  an  entry. 

An  entry  before       15.  If  the  Icsscc  cutcrs  before  the  time  when  the 

the  lease  be-  _  .  ......  , 

ginsita^du-     estatc  Tor  ycars  is  to  commence,  it  is  a  disseisin  ;  and 


■eifin. 


no  continuance  of  possession^  after  the  commenceme.)! 
of  the  term,  will  purge  it,  or  alter  the  estate  of  the 
-  lessee.  But  such  entry  of  the  lessee,  before  the  com- 
mencement of  the  term^  will  not  divest  or  turn  such 
term  to  a  right ;  so  that  the  lessee  of  the  term  may  as- 
Big*n  it  over. 
HtfMmioga  V.        16.  A.  mad6  a  lease  to  B.  Ofn  the  23d  of  September, 

Brabazony  ^ 

1  LeT.45.        to  hold  to  him  for  twenty-one  years  from  Michaelmas 

following.  The  lessee  entered  before  Michaelmas,  and 
continued  in  possession  for  some  year» ;  then  the  lessor 

Bridg.Rcp.  1.    re-entered  :  the  lessee  being  out  of  possession^  assigned 

over  the  term  to  the  plaintiff's  lessor^  who^  brought  an 
ejectment.  -  Judgment  was  given  for.  the  plaintiff; 
and  the  Court  held^  That  the  term  not  being  to  begin 
till  Michaelmas^  this  was  till  then  a  future  interest ;  that 
the  lessee's  entry  before  was  a  disseisin^not  a  posses- 
sion by  virtue  of  the  lease. 

Watfer  t.  17.  Where  the  commencement    of  an    estate  for 

Campian, 

cro.  Eita.  906.  vears  is  limited  from  a  time  past,  and  the  lessee  was  in 

9  Vin.  Ab  992 

'  possession  jmor  to  that  period^  it  shall  be  intended  that 
he  entered  and  occupied  before^  by  agreement;  there- 
fore it  is  not  a  disseisin. 
Estates  for  18.  An  estatc  for  years  may  be  created  to  coitamence 

cOTwiencc  in    in  futwro,  though  an  estate  of  freehold  canned ;   for 
/uiwo.  where  an  estate  for  years  is  created  to  commence  in 

.    fuAwrOy  the  freehold  is  not  thereby  put  in  abeyance,  but 
Tit  1. 1.32.      still  continues  in  the  lessor^  so  that  he  is  capable  of  an- 
swering the  pracipes  of  strangers^  which  may  be  brought 
against   him.     And   before,  the  abolition  of  military 
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tenures^  he  wm  liable  to  perform  the  servioes  that  were 
dae  for  the  feud. 

19.  Where  an  estate  for  years  is  gpramted  to  com-  And  be  asaiga- 
mence  infutura,  it  cannot  of  course  be  executed  by  an  tor!^^^"  ^^' 
immediate  entry^  as  that  would  be  a  disseisin ;   it  is 
therefore  only  an  interesse  termini:  but  still  the  lessee 
may  assign  it  over ;  and  even  if  a  stranger  enters  by 
wrongs  yet  such  grant  will  transfer  the  lessee's  power 
of  entry^  and  right  of  reducing  the  estate  into  posses- 
iion.    For  till  the  entry  of  the  lessee  the  estate  is  not 
executed^  but  remains  in  the  same  plight  as  it  was 
when  the  lease  was  made ;  so  that  no  intermediate  actj  Bac.  Ab. 
either  of  the  lessor^  or  of  a  stranger^  can  divest  or  dis-     *^* 
turb  it ;  because  whoever  comes  to  the  possession^  whe<t 
iher  by  right  or  by  wrongs  takes  it  subject  to  such 
future  charge,  which  the  lessee  may  execute  whenever 
he  thinks  fit^  as  by  a  title  prior  and  paramount  to  all 
such  intermediate  violations  of  the  possession. 

30.  A  person  made  a  lease  for  years,  to  commence  ^^^^*' 
at  a  future  period ;  after  the  expiration  of  that  time,  good,  cro. 
but  before  any  entry  by  the  lessee,  the  lessor  being  i  uon.  iig. 
still  in  possession,  the  lessee  granted  over  his  term  and 
interest     Resolved,  that  the  grant  was  good ;  because  snffin's  case, 
the  interesse  termini  of  the  lessee  was  not  divested  or  ' 

turned  to  a  right,  but  continued  in  him  in  the  same 
Qianner  as  when  it  was  first  granted ;  and  was  so  trans- 
ferred over  to  another,  who  by  his  entry  might  reduce 
it  into  possessicm  whenever  he  pleased. 

21.  If,  however,  a  person  entitled  to  an  estate  for  CroEiiz.  is. 
years,  to  commence  injnturo,  once  enters,  and  is  put  ^  Rep.  124,  a. 
out  of  possession,  he  cannot  afterwards  grant  over  his 
term  to  a  stranger :  for  by  his  entry  the  estate  for  years 
was  actually  executed  ;  and,  being  after  that  defeated 
by  the  entry  of  a  stranger,  the  lessee  has  only  a  right 
of  entry  left  in  him  ;  which  the  policy  of  the  law  will 
not  soffer  luin  to  transfer  over  to  a  stranger,  no  more 
than  a  rig^t  of  action ;  lest  such  transfer  should  en- 
cMnige  iiMuqteiiaiice. 

VOL.  I.  '  R 
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32.  Though  an  estate  of  freehold  cannot  be  majde  to 
cease  by  the  direction  of  the  parties^  but  must,  except 
in  the  case  of  uses,  be  taken  from  the  person  in  whom 
it  is  vested,  by  means  somewhat  similar  to  those  by 
which  it  was  given  to  him  ;  yet  it  is  otherwise  in  the 
case  of  an  estate  for  years :  as  that  may  be  made  to 
cease  by  a  proviso  in  Uie  conveyance  itself,  upon  the 
performance  of  any  particular  act.  The  practice  in 
conveyancing  has  therefore  long  been,  where  long 
terms  for  years  are  created,  to  insert  a  proviso^  that 
when  the  trusts  of  the  term  are  satisfied,  the  term  it- 
self shall  cease  and  determine. 

•23.  Estates  for  years  are  considered  in  law  as'  chat- 
tels real,  being  an  interest  in  real  property,  of  which 
they  have  one  quality,  immobility,  which  denominates 
them  real:  but  want  the  other,  namely,  a  sufficient  legal 
indeterminate  duration  ;  the  utmost  period  for  which 
they  can  last  being  fixed  and  determined. 

Catalla  dicuntur  omnia  bona  mobilia,  et  immobHia, 
qu4B  necfeuda  sunt  nee  libera  tenementa. 

24i.  In  consequence  of  this  principle,  estates  for 
years  do  not  descend  to  the  heir  of  the  person  who 
dies  possessed  of  them  :  but  vest  in  his  executors  or 
administrators,  like  any  other  chattel.  And  although 
lands  are  now  frequently  demised  for  five  hundred  or 
a  thousand  years,  yet  the  succession  continues  the  same. 

25.  If  a  lease  for  years  be  made  to  a  bishop,  parson, 
or  other  sole  corporation,  and  his  successors,  yet  it  will 
go.  to  the  executors  of  the  lessee  ;  because  a  term  for 
years  being  a  chattel,  the  law  allows  none  but  the  per- 
sonal representatives  to  succeed  thereto ;  nor  can  this 
mode  of  succession  to  a  chattel  be  altered  or^controUed 
by  any  limitation  of  the  party.  The  king,  however,  by 
his  prerogative^  may  transmit  a  chattel  to  his  successors. 
.  26.  Estates  for  years  pass  from  executor  to  executor 
in  infiniium :  but  whenever  the  course  of  represent- 
ation from  executor  to  executor  is  interrupteiL  by  one 
administration,  it  then  becomes  necessary  for  the  or* 
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dinary  to  commit  admitiigtration  afresh  of  the  ^oods  of 
the  person  who  was  last  possessed  of  the  term^  in  his, 
own  rights  not  administered  by  the  former  executor. 
A  limited  or  special  administration  only  may  also>  be 
gfraiited,  namely^  of  certain  specific  eflRects ;  and  it  is 
a  common  practice  to  obtain  a  special  administration  of 
a  term  for  years.  ' 

27.  Where  there  are  several  executors^  who  all  prove  py^j  23-  b. 

^  '^  1  Ab.  Eq.  319. 

the  willj  they  have  a  joint  and  several  interest  in  all  the  i  Atk.46o. 
goods  and  chattels  of  the  testator ;  therefore  a  disposi* 
tion '  by  one  of  them  only  of  a  term  for  years  is  good. 
But  one  administrator  cannot  convey  an  interest  so  as 
to  bind  the  other. 

28.  Where  a  person  appoints  two  or  more  executors.  Cases  and  opi- 

•i»      1  i»    1  1  •»    1         1  .n  1  njon^.  Vol.  I. 

It  only  one  of  them  proves  the  will,  he  alone  wul  become  399. 
entitled  to  any  terms  for  years  whereof  the  testator  died 
possessed,  and  may  assign  them  accordingly.   • 

29.  An  executor  may  assign  a  term  for  years  before  Went1r.Ex.34. 
he  has  proved  the  will :  but  the  will  must  be  afterwards 

proved  in  the  ecclesiastical  -  court  having  jurisdiction 
over  the  place  where  the  lands  lie,  otherwise  it  will 
have  DO  effect  as  to  the  term. 

30.  Where  a  term  for  years  is  specifically  devised,  w«™  226. 
the  assent  of  the  executor  is  necessary.     But  if  the 
legatee  disposes  of  the  term  at  any  future  period,  the 
assent  of  the  .executor  will  be  presumed. 

3L  A  purchaser  of  a  term  for  years  from  an  exe-  Ewenr-Cor- 

*  ^  belt,  2  P.Wma. 

cutor  is  not  bound  to  see  to  the  application  of  the  pur-  us. 
chase  money ;  even  though  the  term  be  charged  with  - 
the  payment  of  a  particular  debt,  or  specifically  be- 
queathed ;  because  terms  for  years  are  subject  to  the 
payment  of  all  debts,  in  the  first  instance. 

32.  By  the  statute  of  Frauds,  29Cha.  3.  c.  3.  s.  25.  t  ^"t-^si.a. 
a  husband  may  administer  to  his  deceased  wife ;  and  is 
entitled  for  his  own  benefit  to  all  her  chattels  reid^ 
whether  actually  vested  in  her,  and  reduced  into  pos« 
session^  or  contingent,  or  recoverable  only  by  action  or 
suit.     And  it  is  now  settled  that  the  representative  of 

b2 


1M4 


ISquib  tr.  Wyn, 
lP.Wns.378. 


Anon.  9  Mod. 

43. 

14. 104. 

Tiip5.e.l.t. 
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A  frvefaoU 
CBimot  be  de- 
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tcm. 

Butt's  case» 
7  Rep.  23.  a. 
25.  a. 
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the  husband  is  entitled  as  much  to  this  qpecies  of  his 
wife's  property^  as  to  any  other  {  and  that  the  right  of 
administration  follows  the  right  of  the  estate^  and  ought 
in  ease  of  the  husband's  death>  after  the  wife^  to  be 
granted  to  the  next  of  kin  of  the  husband.  And  if  ad* 
ministration  de  bonis  non  of  the  wife  is  obtained  by  an  j 
third  person^  he  is  a  trustee  for  the  representatives  of 
the  husband. 

S3.  The  husband  of  a  woman  possessed  of  a  chattd 
real  is  also  entitled  to  dispose  of  it  by  assignment,  but 
not  by  will.  If^  however^  he  does  not  execute  hU 
power^  and  his  wife  survives  him^  it  will  belong  to  her. 
But  if  the  husband  be  an  alien^  he  will  not  acquire  anj 
right  to  a  term  of  years  belonging  to  his  wife. 

34.  An  estate  of  freehold  cannot  be  derived  from  a 
term  for  years.  Thus  where  a  rent  was  granted  for 
life^  out  of  a  long  term  for  years,  it  was  resolved  to  be 
a  good  chaise  as  long  as  the  term  lasted :  but  that  it 
was  only  a  chattel^  and  not  a  freehold  estate;  for  it 
was  repugnant  to  have  a  freehold  out  of  a  term  for 
years. 

35.  Estates  from  year  to  year  will  be  treated  of  ia 
the  next  Title. 


345* 
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Of  the  Incidents  to  Estates  for  Years. 


Sect.    1.  Tenants  for  Years  cn- 
tUted  to  Estovefs, 
i.  But     cannot    Commit 

\%  Chu9€%  mthout  Im-> 
peachmeni  of  Waste. 

\  6.  Accidents  by  Fire. 

18.  When  Entitled  to  Em- 
htemtnis. 

10.  Esiaiesjbr  Years  sub* 
jfi9t  i9  Debtn. 

20.  0/ Crown  Debts. 


Sect.  23.  Majf   be  Limited  for 

Lifcy  wiih  a  Remain^ 

der  over. 
24.  But  nqt  ElUaihd. 
27.  Merged   by   a   Union 

with  the  Freehold. 
4 1 .  And  also  by  Surrender^ 
4^.  Equity  Relieves  againit 

Merger* 
45.  Alienable. 
46#  UomForfeUed. 


Section  I. 

Evert  tenant  for  years  has  incident  to  and  inseparable 
from  his  estate^  unless*  restrained  by  special  ag^reement^ 
the  same  estovers  to  which  tenants  for  Kfe  are  entitled. 

3.  But  a  tenant  for  years  having  an  interest  much 
inferior  to  an  estate  for  life^  has  only  a  right  to  the  tem- 
porary and  annual  profits  of  the  land ;  and  is  therefore 
restrained^  as  well  as  tenants  for  life^  from  cutting  down 
timber  trees,  or  committing  any  other  kind  of  waste. 

3.  Tenant  for  years  is  also  punishable  for  permissive 
waste ;  and  is  therefore  bound  to  keep  all  houses,  and 
other  buildings  upon  the  land,  in  proper  and  tenantable 
repair,  by  preserving  the  roof  in  such  a  state  as  to  pre- 
sent the  rain  from  falling  on  the  timbers.  But  if  a 
bouse  be  ruinoos  at  the  time  when  the  lease  is  made, 
and  the  lessee  suffers  it  to  fall  down,  he  is  not  punish- 
able^ ibr  in  that  case  he  is  not  bound  to  repair  it ;  yet 


Tenants  for 
yean  entitled 
to  eitOTera. 
Host.  41.  b. 
Tit.3.  C.I.8. 
16. 

But  cannot 
commit  waste. 


TiU  3.  c.  2. 


Lit  s.  71. 
1  Inst  57. 


Idem  54.  b. 
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if  he  cuts  down  timber  on  the  bnd^  and  employs  it  in 
repairing  the  houae^  he  may  well  justify. 

1  init.  53.  a.        4.  Lord  Coke  says^  if  a  tenant  for  years  builds  a  new 

house^  it  is  waste  ;  and  if  he  suffers  it  to  be  wasted,  it 
is  a  new  waste.  The  first  of  these  propositions  has 
been  frequently  contradicted.     And  Roll  lays  it  down, 

22Vin.Ab.439,  that  if  a  Icsseo  for  years  builds  a  new  house  upon  the 

landj  where  there  was  not  any  before,  it  is  not  waste, 
being  for  the  benefit  of  the  lessor. 

Tit 3.  c.  2. 1.26.      5,  Xhe  Statutes  of  Marlbridge  and  Gloucester,  which 

have  been  already  stated,  extend  to  tenants  for  years; 

Attenoi  V.       80  that  they  are  liable  to  the  same  actions,  and  the  same 

fTl^ti83.     penalties  for  waste  committed,  as  tenants  for  life. 

6.  If  a  woman  possessed  of  a  term  for  years  takes 
husband,  who  commits  waste,  and  the  wife  dies,  the  bus- 

1  Inst  54.  a.     band  shall  be  charged  in  an  action  of  waste ;  because 

by  the  marriage  he  became  entitled  to  the  term. 

7.  It  is  enacted  by  the  statute  11  Hen.  6.  c.  5.  that 
where  a  tenant  for  years  assigns  over  his  estate,  and 
continues  in  the  receipt  of  the  profits,  an  action  of 
waste  shall  lie  against  him.     In  a  case  upon  this  statute 

Booth's  case,    lu  36  Eliz.,  it  was  resolved,  1.  That  every  assignee  of 
5  Rep.  77.        the  first  lessee,  mediate  or  immediate,  was  within  the 

act.     For  the  statute  was  made  to  suppress  fraud  and 

deceit,  therefore  should  be  taken  beneficially.     2.  That 

the  person  in  remainder  was  within  the  act,  as  well  as 

the  person  in  reversion  ;  because  in  equal  mischief 

MoHineux ».         8.  Where  there  is  tenant  for  years,  remainder  for 

3Twms.267  ^^^®'  remainder  in  fee^  and  the  tenant  for  years  commits 

7iti.c.2.8.33!  waste;  though  the  remainder-man  for  life  cannot  bring 

an  action  of  waste,  as  not  having  the  inheritance,  yet 
he  is  entitled  in  equity  to  an  injunction.  If  the  waste 
be  of  a  trivial  nature,  and  a  fortiori  if  it  be  meliorating 
~  waste,  as  by  building  on  the  premises,  the  Court  will 
not  injoin ;  nor  if  the  reversioner  or  remainder-man 
in  fee  be  not  made  a  party,  who  possibly  may  approve 
of  the  waste. 

9.  The  Court  of  Chancery  will  not  entertaia  a  bill 
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against  a  tenant  for  years^  after  he  has  assigned  his 
term>  with  the  consent  of  the  lessor^  for  an  account 
of  timber  cut  down  by  him^  and  without  praying  an 
injunction. 
10.  A  bill  was  brought  for  an  account  of  timber  cut  Jesus  CoIL  «. 

Rlnnm 

down  by  the  defendant^  and  of  the  profit  of  some  stones  3  Atk.  W 
carried  off  the  premises  by  him  also^  while  tenant ;  he 
having  afterwards  assigned  his  term^  with  the  con- 
sent of  the  plaintiffs^  his  lessors^  to  a  third  person : 
and  consequently  no  prayer  for  an  injunction  to  stay 
waste. 

Lord  Hardwicke. — ''  The  question  is^  whether  a  bill 
can  be  brought  here  against  a  tenant^  after  the  estate  is 
gone  out  of  him^  for  an  account  of  waste  committed^ 
where  there  is  no  prayer  of  an  injunction.  I  am  of 
opinion  that  such  a  bill  is  improper^  nor  has  any  autho- 
rity been  cited  to  support  it.  Waste  is  a  tort^  and  pu- 
nishable as  such ;  and  the  party  has  also  a  remedy  for 
the  trees  cut  down,  by  an  action  of  trover.  The  stay- 
ing waste  is  a  specific  remedy ;  and  while  the  lessee 
continues  tenant,  it  is  to  prevent  a  mischief  for  which^ 
when  done^  an  adequate  satisfaction  by  way  of  damages 
cannot  in  many  instances  be  given.  This  is  the  ground 
of  the  jurisdiction  of  this  Court  in  such  cases  ;  and  the 
Court  having  such  ground,  will,  in  order  to  prevent  a 
double  suit,  and  as  incident  to  the  other  relief,  decree 
an  account  of  the  timber  felled,  or  the  waste  done. 
This  is  a  general  principle  to  prevent  suits;  and  as 
some  decree  must  be  made,  the  Court  will  make  a  com- 
plete one.  But  without  such  a  foundation  there  is  no 
precedent  of  the  Court's  decreeing  damages ;  and  I 
think  it  would  be  very  improper  to  do  it,  as  it  would 
tend  to  great  vexation  and  oppression  of  tenants  :  and 
I  am  glad  no  such  precedent  is  to  be  found,  for  the 
cases  cited  do  not  come  up  to  the  present.  In  2  ^^L^ms 
P.  Wms.  240.  it  is  not  clear  that  no  injunction  was  ^^-^.i*!;. 
piayed.  If  there  viras,  then  it  is  but  a  i:ommon  case ; 
if  there  was  not,  the  plaintiff  was  entitled  to  a  moiety  of 
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the  timber  ag^ainst  the  defendant^  and  dierefore  proper 
matter  of  account  only  between  them.  As  to  1  P. 
Wms.  406.^  the  bill  was  against  an  executor  for  an 
account  of  assets  ;  and  in  a  case  of  a  mine^  which  dif- 
fers from  timber  or  other  waste^  it  being  a  sort  of 
trade^  and  proper  for  an  account^  not  trover :  and  the 
Court  has  decreed  accounts  in  cases  of  mines^  wiuch 
they  would  not  do  in  any  other  for  that  very  reason ; 
aild  because  a  better  remedy  can  be  given  here  than  at 
law^  by  decreeing  inspections  under  ground^  &c.  And 
here^  if  the  plaintiffs  have  a  rights  they  may  have  their 
action  of  trover." 
3  but  302.  11.  If  a  lessee  for  years  commits  vmste  and  dite^  no 

action  of  waste  will  lie  against  his  executors  or  admi- 
nistrators. But  the  executors  or  administrators  <tf  a 
tenant  for  years  are  punishable  for  waste  done  while 
they  are  in  possession. 
ci«nfe,witb-  12.  Where  the  clause^  without  impeachment  of 
mentonwte.  vvastc,  is  inserted  in  a  lease  for  years,  it  will  have  the 

Same  effect  as  where  it  is  inserted  in  the  conveyance  of 
lit.  3.  €.2.       an  estate  for  life.     And  the  Court  of  Chancery  wfllin 

general  restrain  the  import  of  it,  in  the  same  manner. 
Thus  a  tenant  for  years,  though  without  impeachment 
of  waste,  will  not  be  allowed  to  dig,  and  carry  away  the 
soil  for  the  purpose  of  making  bricks. 
£p.  London  13.  The  BishoD  of  London  made  a  Ions:  lease  of 

IP. Wms. 527.  some  lands  at  Ealing  in  Middlesex,  without  impeach* 

ment  of  waste;  of  which  there  were  about  twenty 
years  unexpired.  The  lessee  agreed  with  some  brick- 
makers,  that  they  might  dig  and  carry  away  the  soil. 
The  bishop  applied  to  the  Court  of  Chancery  for  an  in- 
junction, which  was  granted. 

14.  The  Court  of  Chancery  will  not  permit  a  tenaht 

for  years,  though  without  impeachment  of  waste,  to  feD 

timber  just  before  the  expiration  of  the  lease. 

AVmimtn  V.  15,  A  Icase.  was  made  by  a  bishop  for  twenty-one 

63.  years,  Without  impeachment  of  waste,  of  lands  upon 

which  there  were  several  timber  trees.    The  tenant 

1 
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had  not  cut  down  rniy  of  thetn^  till  about  half  a  year 
before  the  expiration  of  hk  term  ;  but  then  began  to 
leD  them.  Upon  an  appficafion  to  the  Court  of  Chan- 
cery^ an  iiijlinction  wafei  granted  againM  hkn.  For  al-" 
though  he  might  have  felled  trees  every  year^  ftota  the 
beginning  of  the  term^  and  then  thtj  would  have  been 
growing  up  graduiAy :  yet  it  was  unreasonable  that  he 
should  let  them  grow  t9  near  the  end  of  his  term^  and 
tten  cut  them  aH  down. 

16.  Tenants  for  years  are  exempted  by  th«  Mat.  Acddenuby 
6  Ann.  which  has  been  ah-eady  stated,  from  all  actions  iu.'3.c2. 
for  damages  on  account  of  accidental  fir4^. 

17.  In  a  modem  case,  where  there  was  a  Covetiattt  po^^^ftt'* 

in  a  lease  for  years  of  a  house,  to  rebuiM,  without  ahy  ^Tem  it  e&o. 
exception;  and  the    house  was  burnt  down  by  ac- 
cident ;  It  was  held  that  the  lessee  was  bound  to  re«- 
build  it. 


16.  Where  the  detemrfhatimi  of  an  estate  ^  years  wbenentuied 
18  certain,  as  where  lands  are  let  for  twenty^one  years, 
or  any  other  number,  the  tenant  is  not  entitled  to  em-  nt.  2.  c.  1. 
Uements ;  because  it  was  his  own  folly  to  sow,  when  *  '°»^  **•  ^' 
he  knew  he  could  not  reap.     But  when  the  determina- 
tion of  an  estate  for  years  depends  on  an  uncertain 
event;    as  where  a  tenant  for  life  lets  the  lands  *for 
years,  or  where  a  term  of  years  is  made  determinable  on 
the  death  of  a  particular  person ;  there  the  tenant  will 
be  entitled  to  emblements,  in  the  same  manner  as  a  te- 
nant  for  life.     If,  however,  an  estate  for  years  deter- 
mines by  the  voluntary  act  of  the  tenant  himself,  as  if 
he  commits  a  forfeiture,  he  will  not  be  entitled  to  em- 
blements. 

19.  Estates  for  years  beinf   chattel  interests,  and  Mates  for 
vesting  in  executor^  or  administrators,  are  subject  tothe  to  debu/^ 
payment  of  simple  contract  debts  ;  and  are  also  liable 
to  be  sold  by  execution  for  the  payment  of  debts  due  by 
judgment.    But  If  a  term  for  years  be  assigtted  to  a 
6mi^/!tf&pun!liader,  without  <ttotice^befofre  execufidit  is  TitM.«.66. 
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actually  sued  out  and  delivered  to  the  sheriff^  it  cannot 
afterwards  be  taken  by  a  creditor, 
ofcrowndcbtf.      20.  Estates  for  years  are  also  subject  to  the  payment 

of  all  debts  due  to  the  crown,  while  such  estates  con- 
tinue  in  the  possession  of  the  debtor.  But  it  has  been 
lon^  settled  that  a  bona  Jide  assignment  of  a  term  for  y  ears^ 
before  any  execution  awarded  by  the  crown,  is  good. 
neetwood's  ^ '  •  ^^^  ^'  Pleetwdod  being  possessed  of  a  house  for 
^>  a  term  of  years^  was  appointed  receiver-general  of  the 

court  of  wards^  and  entered  into  bonds  to  the  crown  to 
render,  a  yearly  account.  Having  become  indebted  by 
reason  of  his  ofl&ce;  he  afterwards  sold  the  house^  The 
question  was^  whether  this  house  was  extendible  for 
the  debt  ?  It  was  resolved  tiiat  the  sale  should  bind  the 
crowjij  because  it  was  but  a  chattel^  and  there  was  no 
covin  in  the  case.  That  a  sale  bond  Jide  of  chattds 
was  good  after  judgment^  but  not  after  execution 
awarded.  And  Lord  Coke  said^  that  a  receiver  or  other 
accountant  shall  not  be  in  a  worse  case  than  a  felon  or 
traitor,  who  may^  after  felony  or  treason,  and  before 
conviction,  sell  boni  fide  for  liis  sustenance,  hb  chattds^ 
be  they  real  or  personal. 

s  Rtp.  171.  a.        ^-  I^  ^^^^^  resolved  in  an  old  case^  where  the  king's 

debtor  took  a  lease^  to  him  and  his  wife  for  years^  and 
before  execution  the  husband  died^  that  execution 
might  be  sued  against  the  wife.  For  it  was  the  act  of 
the  husband^  who  had  power  over  the  term  at  the  time 
nde  2  Ron  ^^  ^^^  death.  And  his  wife  came  into  it  wkhout  va- 
Ab.  157.  luable  consideration  ;  and  qtwdammoda  continued  in  of 

the  interest  of  her  husband. 


Mmy  be  limited      23.  By  the  old  law,  a  gift  of  a  term  for  years, 

for  life,  with  a  •'  i  i   ^  .i^    \.    i 

remainderover.  that  01  any  Other  chattel^  for  an  hour^  was  a  gift  of  the 
Dyer  74. 18.  wholo  estate  and  interest ;  therefore  there  could  be  no 
^subsequent  limitation  of  a  term  for  years,  after  an  estate 
was  carried  out  of  it.  But  this  was  soon  altered:  and  it 
^has  been  long  settled  that  a  term  for  years  may  be 
limited  to  a  person  for  life,  with  a  limitaticm  over  to  any 
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number  of  persons  for  life^  provided  they  are  all  in  ex-  TU.38.ci9* 
istehce  at  the  time. 

24.  Terms  for  years  cannot^  however^  be  entailed*  But  not  en- 
1.  Because  they  are  not  within  the  statute  i>e  DaniSs  Dy^'7.a.8. 
not  being  estates  of  inheritance.    2.  Because  if  a  quasi  tiv  2.  c.  1. 
intail  of  a  term  for  years  were  allowed  it  would  be  un- 
alienable^ as  no  fine  or  recovery  can  be  had  of  a  term ; 

80  that  the  disposition  of  a  term  for  years  to  a  person  ^J^  ^  ^^ 
and  the  heirs  of  his  body^  is  a  disposition  of  the  entire  Sy^^^^^'rj 
interest  in  the  term. 

25.  A  distinction  has  been  made  by  Lord  Coke  be*  siup.sr.a. 
tween  a  limitation  of  a  term  in  g^oss^  or  subsisting 

tenn^  to  a  man  and  the  heirs  of  his  body^  and  a  similar 
limitation  of  a  term  de  novo.     In  the  first  case  the  re-  Lejenthorpe 
sidue  of  the  term  will  vest  in  the  executors  of  the  per-  iRoU.Ab.83i. 
son  to  whom  it  is  so  limited.     But  in  the  latter  case  he 
was  of  opinion  that  the  term  would  only  continue  as 
long  as  the  person  to  whom  it  was  limited  had  heirs  of  his 
body,  and  that  upon  fSulure  of  such  heirs  the  term  would  {^^cise 
cease.     This  distinction  has  been  long  since  exploded ;  ^®  ^p-  ^^* 
and  it  is  now  settled,  that  where  a  term  for  years  is  li- 
mited to  a  person  and  the  heirs  of  his  body,  it  will  con- 
tinue, though  the  person  to  whom  it  is  so  limited  should   > 
die  without  issue. 

26.  A.  Pile  by  indenture  demised  lands  to  a  trustee,  uavterv.  Rod, 
his  executors  and  administrators,  for  ninety-nine  years,  ^  ^'  ^™*'  ^^* 
in  trust  for  himself  and  his  wife  for  their  lives,  and  the 

life  of  the  survivor ;  and  after  the  death  of  the  survivor, 
in  trust  for  the  heirs  of  their  two  bodies ;  and  in  default 
of  such  issue^  then  in  trust  for  the  heirs  of  the  survivor. 
They  had  issue  one  son.  The  husband  died ;  after- 
wards the  son  died,  an  infant ;  the  mother  administered 
to  her  husband  and  son,  and  assigned  the  term  to  the 
defendant  Rod.  The  question  was.  Who  was  entitled 
to  the  trust  of  this  term  ?  whether  it  belonged  to  the 
plaintiff,  who  was  the  heir  at  law  of  A.  Pile,  or  to  the 
defendant  Rod  as  assignee  of  the  wife  ?  It  was  decreed 
that  it  belonged  to  Rod,  and  had  not  ceased. 
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S7.  Where  %  tei^m  for  years  beeoiMs  veiled  in  the 
person  who  is  seised  of  the  freehold^  by  which  there  i» 
ft  imioii  of  the  two  ittterestg  in  OAe  flerson,  at  the  same 
time^  the  term  metres  in  th^  freehold^  and  becomes 
extioct 

88.  Tetiant  jiotir  dMlftf  «ie  made  a  lease  for  years^ 
afid  died^  living  the  ce9tui  que  mer ;  it  was  agreed  that 
by  this  the  lessee  for  years^  having  the  possession^  be- 
eame  occupant;  and  the  accession  of  the  freehold 
merged  his  estate  for  years.  But  if  is  that  case  the 
lessee  for  years  had  made  a  lease  at  wHi^  and  then  the 
tenant  pour  mUre  trfe  had  died^  the  tenant  at  wil  would 
have  been  the  occupant;  consequently  the  term  for 
yearsj  being  in  another  person^  would  not  be  merged ; 
tiiere  being  no  union  of  the  term  and  the  freehold  in  one 
person. 

99.  A.  seised  in  fise^  demised  to  B.  for  one  hundred 
years^  to  begin  at  a  future  time ;  and  bef<Mre  that  time, 
made  a  lease  to  0.  for  twenty-one  years,  to  begin  pre^ 
sently.  B.,  before  (he  commencement  of  his  term,  as- 
signed it  back  to  A.,  who  afterwards  granted  a  rent- 
charge,  for  which  the  grantee  distrained  C.  The 
question  was,  whether  the  future  term  was  meiged  in 
the  inheritance,  or  if  it  had  any  existence  in  A.,  so  that 
be  might  thereout  grant  the  rent ;  for  then  it  would 
avoid  the  second  lease,  being  prior  to  it,  and  by  conse- 
quence be  liable  to  the  payment  of  the  rent-charge.  It 
was  resolved  that  the  first  term  was  merged. 

90.  Lord  Coke  has  laid  it  down  as  a  general  rule,  that 
a  man  cannot  have  a  term  for  years  in  his  own  rights 
and  a  freehold  in  outer  droit,  to  consist  together.  As 
if  a  man,  lessee  for  years,  takes  the  feme  lessor  to  wife, 
the  term  is  merged.  This  case  appears  to  have  been 
denied ;  for  in  21  Jac.  1 .  it  was  held  that  if  a  person  irss 
lessee  fo^  years,  the  reversion  for  life  to  A.,  a  feme  co* 
V6rt,  and  the  lessee  granted  his  tetate  to  the  husband^ 
Md  after  the  feme  died,  the  Ictm  was  not  extinct,  be- 
cause the  biron  had  Ibe  estates  in  ^dveitti  rights ;  for 


th^  freehold  wm  in  the  wifej  aiid  Uie  bhi'mi  only  sehed 
in  her  right. 

^1.  Where  the  union  of  the  two  estates  is  occasioned 
by  an  act  in  lawj  and  not  by  the  aot  of  the  teitoor^  there 
will  be  no  merger  of  the  terni< 

32;  A  man  possessed  of  a  term  for  yearsj  married ;  q^J'J^^' 
afterwards  the  inheritanee  descended  on  his  wife.  It 
was  held^  that  the  term  for  years  of  the  husband  was 
Bot  meiged ;  because  the  descent  waa  an  hbi  of  law 
which  the  husband  could  not  prevent;  therefore  nt 
should  not  turn  to  his  prejudice. 

S3.  It  was  said  in  the  preceding  ease^  that  if  the  hiis<^  i  Babt.  us, 
band  had  issue  by  his  wife^  after  the  inheritance  de>- 
scended  to  her>  so  as  thereby  he  became  tenant  by  the 
curtesy^  and  acquired  a  freehold  in  his  own  rights  the 
(emoi  would  be  metged. 

34i.  It  is  laid  down  by  RoU^  that  if  a  person  having  a  i  RoD.  Ab. 
terra  for  years  as  exeQutor^  purchaees  the  revertien^  ^^'  ^  ^' 
this  extinguishes  the  lease  for  years^  though  be  bafe 
it  in  auter  droit;  but  it  shall  be  aas€te.    In  Brookes's  Tit W/nm^r^ 
Ab.  it  is  said  that  the  lease  is  uQt  extmet^  9a  t6  thfe  €n^  Ltbgoidi- 
ditofs  of  the  testator.  Bi«u,pL6f, 

3S.  liord  Holt  has  said^  that wherea  man  has aterm  ii^ri^iil 
as  executor,  and  purchases  the  inheritance^  the  tena  fp  ^^' 
not  extingutiri^ed  ;  for  ^t  would  be  a  wrong  to  cred{toitk 
and  amount  to  a  devaetavit,    It  should^  however^  be 
obterved^  that  as  fieur  aa  the  interest  ^  the  ejie<)i|(t>r,  who 
purehaaes  the  inheritance^  extends ;  and  as  between  hte 
heir  aqd  personal  representi^ve ;  the  term,  uppii  priii^ 
c^e,  appears  to  be  mei^ed^    And  Lord  Holt  obsefvedb  id^m. 
that  things  shall  be  esti^guiished  between  ^e  partien, 
whi«h  yet  itill  remain^  and  have  eucitence  as  t#  atriMiigeni. 

96.  U  has  been  mi,  that  the  deieefit  of  the  tnheriib-  bu.  Ab.  nt, 
ance  on  a  person^  having  a  term  of  years  in  the  b^fid^  aa  ^^'^  ^ 
executor^  wmU  mve^  the  t«rm.  -  B«t  iiofd  C^Mef 
BvspGabeft^bMktalhia;  imdsays,  that  na  wel)  In  Ike 
CMeofafiWBlMBe^Mofa  4fsee«t,  aV  f^gteed  Ihailte 
term  would  not  be  tlAwX  ts  to  f^redtien. 
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1  init  338.  b.    .    37.  Lord  Coke  lays  it  down^  that  a  man  may  have  a 

freehold  in  his  own  rights  arfd  a  terra  in  auter  droit 
Therefore^  if  a  man  lessor  takes  the  feme  lessee  to  wife, 
the  term  is  not  drowned  :  but  he  is  possessed  of  it  in 

Bm.  Ab.  Tit.    her  rights  during  the  coverture.     The  reason  of  this 

doctrine  is  thus  g^ven  by  Gilbert : — '^  Where  the  bus- 
J[>and'i8  himself  lessee,  and  intermarries  with  the  lessor, 
this  merges  his  own  term  ;  because  he  thereby  draws 
to  himself  the  immediate  reversion,  in  nature  of  a  pur- 
chase, by  his  own  voluntary  act;  and  so  undermines 
his  own  term.  Whereas  in  the  other  case,  the  term 
being  extinguished  in  the  feme  till  the  intermarriage, 
is  not  thereby  so  drawn  out  of  her,  or  annexed  to  the 
freehold^  as  to  merge  therein  ;  because  that  attraction^ 
which  is  only  by  act  of  law,  consequent  upon  the  mar- 
riage^ would,  by  merging  the  term,  do  wrong  to  a  feme 
covert ;  and  so  take  the  term  out  of  her,  though  her 
husband  did  no  express  act  to  that  purpose ; .  which  the 
law  will  not  allow." 

I  siOk.  396.         38.  It  is  laid  down  by  Lord  Holt,  that  if  a  man  has  a 

term  in  right  of  his  wife,  and  purchases  the  freehold, 
this  is  no  extinguishment ;  because  he  has  the  term  in 
one  right  and  the  freehold  in  another ;  in  which  case 
the  difference  of  the  rights  prevents  a  merger ;  for  a 
third  person  is  concerned,  and  may  be  prejudiced,  which 
could  not  be  by  act  of  law. 

1  im.sss,  a.       39.  It  is  settled  upon  the  same  principle^  that  if  a 

lessee  makes  his  lessor  executor,  the  term  is  not  merged ; 
for  the  lessor  takes  the  term  in  right  of  hia  testator,  with- 
out any  act  of  his.  Therefore  the  act  of  law  which  cast 
it  upon  him  will  preserve  it,  in  the  same  manner  as  if 
he  had  been  a  stranger ;  without  any  regard  to  the  im- 
mediate freehold  he  had  in  his  own  r^ht ;  which  was 
only  accidental. 

Tit.  11.  c.  3.         40.  The  Statute  of  Uses  expressly  saves  the  rights  of 

the  feoffees  to  uses ;  which  preservesfrom  merger  any 
'terms  for  years  that  may  be  vested  in  persons  to  whom 
knds  are  conveyed  to  uses^  in  such  lands. 
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41.  A  mei^er  of  estates  for  years  may  also  take  place  And  also  by 
in  consequence  of  a  surrender  of  them  to  the  person  in  '"^'^  ^' 
remainder  or  reversion.     But  a  term  cannot  be  merged  i  instsas-a. 
by  surrender/ till  the  tenant  has  entered;  for  before  ^' 
entry  there  is  no.  reversion  in  which  the  term  can  mierge: 

If,  however^  the  lessee  for  years  enters^  and  after  assigns, 

his  estate  to  another^  the  assignee  may  merge  the  terni 

by  surrender^  before  entry  ;  because  by  the  entry  of  the  '^**  ^^'  *•  '• 

lessee^  the  possession  was  severed  and  divided  from  the  • 

reversion. 

42.  A  court  of  equity  will  in  some  cases  relieve  Equity  reiieires 
against  the  merger  of  a  term^  and  make  it  answer  the  ^^  n«*™«v- 
purposes  for  which  it  Was  created. 

43.  A  portion  was  directed  to  be  raised  out  of  a  term  Poweu  v. 
for  years^   for  a  daughter.      The  fee  afterwards  de-  2*vS?90. 
scended  on  the  daughter^  who^  being  under  age^  devised  . 

the  portion.     The  Court  relieved  against  the  merger  of  Thomur. 
the  tenn^  and  decreed  the  portion  to  go  according  to  Tufilt.  h. 
the  will  of  the  daughter. 

44.  A  person  having  a  term  of  one  thousand  years^  sandenv. 
assigned  it  to  the  owner  of  the  inheritance^  in  trust  for  Fmch  424.' 
his  wife  and  children ;  the  assignee  accepted  the  trusty 

and  declared  the  purposes  of  it.  The  Court  of  Chan- 
cery supported  the  trusty  notwithstanding  the  merger  of 
the  term ;  and  decreed  the  heir  of  the  lessor  to  make 
a  further  assurance  of  the  residue  of  the  term  to  a 
purchaser. 

45.  Every  tenant  for  years  may  assign  over  his  estate  AUeuOiie. 
to  any  other  person ;  or  by  an  under  lease  create  a 
smaller  estate  than  his  own^  unless  restrained  by  a  par- 
ticular agreement. 

46.  If^  however^  a  tenant  for  years  attempts  to  create  Howforfdted. 
a  greater  interest  than  he  lawfully  can^  whereby  the  1  lut.  251.  b. 
estate  in  remainder  or  reversion  is  divested^  it  will  ope-  cir^EUs.m 
rate  as  a  forfeiture  of  his  estate.      And  Lord  Coke 

says^  if  tenant  for  life  or  years,  the  remainder  or  rever- 
sion in  the  king,  make  a  feoffment  in  fee,  this  is  a  for- 
feiture, and  yet  no  reversion  or  remainder  is  divested 
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eat  of  Iht  Idng.  For  the  reutm  of  the  forfintifre  ig,  in 
Kspeet  to  the  solemnity  of  the  feoffment  with  Kniy, 
taiding  to  the  ktn^s  ditherlton. 

isdk.187.         47.  But  where  a  tenent  for  yean  makee  a  leaM  for 

a  bnger  toFm  than  he  has^  it  is  do  dineisin^  nor  for* 
IMture ;  becaase  it  ift  only  a  contract  between  him  and 
hit  letBee^  which  4ec8  not  operate  on  the  interest  ef  the 
kssor. 

iRoiLAikSfti.      48.  If  a  husband  possessed  of  a  term  for  yeus,  in 

right  of  his  wife^  forfeits  it^  this  shall  bind  the  wife, 
beeause  he  might  hare  disposed  of  it  at  his  pleasure. 

6  lUp.  15  A.         49.  An  estate  for  years  is  not  forfeited^  if  the  penon 

in  remainder  or  reversion  is  a  party  to  the  oonreyance: 
for  in  that  case  each  person  transfers  only  what  he  may 
lawfully  alien. 

Tit3.c.i.i.37.      60.  With  re^ct  to  forfeitures  by  matter  of  record, 

it  may  be  laid  down  as  a  general  rule^  that  erery  act  by 
matter  of  record^  which  operates  as  a  forfeiture  of  an 
estate  for  life^  will  also  operate  as  a  forfeiture  of  as 
estate  for  years. 
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Section  I. 


''  Tenant  at  will  (says  Littleton^  s.  68.)  is  where  lands  Descriptton  oi: 
or  tenements  are  let  by  one  man  to  another^  to  have 
and  to  hold  to  him  at  the  will  of  the  lessor^  by  force  of 
which  lease  the  lessee  is  in  possession.     In  this  case 
the  lessee  is  called  tenant  ^  at  will^  because  he  hath  no 

WOL.  I.  8 
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certain  or  sure  estate ;  for  the  lessor  may  put  him  out 
at  what  time  it  pleaseth  him." 

s-  ^  2.  Littleton  also  says  that  if  a  man  lets  lands  to  ano- 

ther^ to  have  and  to  hold  to  him  and  to  his  heirs^  at  the 
will  of  the  lessor ;  the  words  to  the  heirs  of  the  lessee 
are  void ;  for  if  the  lessee  dies^  and  the  heir  enters^  the 
lessor  filial  have  an  action  of  trespasiit  ^^^9^^^  hm.^ 

Mmy  ariie  by        3^  ^n  estate  at  wiU  may  arise  by  implication,  as  well 

implicmtion.  •'  '^         *^  1    u 

ioViiuAb.400.  as  by  express  words.     Thus  if  a  tenant  for  years  holds 

over  his  term,  and  continues  to  pay  his  rent  as  before, 
such  payment  and  acceptance  of  rent  creates  an  estate 

ut.t.  70.  at  will.  So  where  A  person  makes  a  feoffment,  and 
delivers  the  deed  to  the  feoffee,  without  giving  him 
livery  of  seisin,  and  the  feoffee  enters,   he  becomes 

Denn«.Feani-  tenant  at  wiU.     Afidvifi  a  oK^dem  case' it  was  held  that 

R.  1*76.  where  a  person  entered,  and  enjoyed  lands  under  a 

lease  that  was  void,  paying  rent,  he  was  tenant  at  will. 

Lit  s.  132. 460.      4.  As  tenant  at  will  acquires  the  possession  by  the 

1  iMt  270.  b.  *     r  *u  Ml  •         •      '•         •    •*         r       *  *     U^ 

consent  of  the  owner,  there  is  a  privity  of  estate  be- 
tween them ;  but  no  fixity  is  due. 
iiatthewiUof      5    LordCokc  says,.eYecy  lease  at^wilL  must  in  few  be, 

both  parties.        <*      .        '^«.f     V*     *    '        • 

1  Inst.  55.  a.     at  the  wiU  of  botji  parties ;  therefore  where  a  lease  is 

VifiA%  jto  k%y^  and  tp.  hold  at  the  wilt  of  the  lessor,  the 
law  implies  it  .to  be  at  the  w^l  of  the  lessee  also.  -  So  it 
is  whefn  the  lease  is  made  to  have  and  to  hold  at  the 
will  of  the  lessee,  this  must  also  be  at  the  will  pf  the 
lessor. 
Notgnnubie  .  ^.^^  t^nanjL.  at  wiH  has  no  certain  and  indefeasible 
1  Inst.  57.  a.     estatej^  notlung.  that  can  be  granted  by  him  to  a  third 

person ;  because  the  lessor  inay  determine  his  will,  and 
put  him  out,  whenever  he  pleases.     Therefore  if  a 
tenant  at  will  assigns  over  his  estate  to  another,  vrho 
enters  on  the  land,  he  is  a  disseisor,  and  the  landlord 
..  may  have  an  action  of  trespass  against  him. 
Biunden  r.  7.  A  lessec  at  will  made  a  lease  for  yeaxs^  and  the 

cro.Var.302.  Jcssor  entered.  Resolved  on, solemn  argument,  l.That 
,this  was  only  a  disseisin  at  election,,  and  not  prima  facie. 
^.  That,  admitting  it  to  be  a  dis^usin^  the  lessee  al 
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wiHj  not  the  lessee  for  yiears^  was  the  disseisor^  and! 
had  gained  the  freehold. 

8.  Where  aii  -  esta^te  at  will  is  determined  by  the  This  tenant 
lessor^  the  tenant  is  entitled  to  the  com  sown,  and  other  ^tiUeTto 
embl^fpents,  Otherwise^  where  the  estate  is  determined  i2t  s.'er^ 

by.the  lessee-  J>b."ie, 

9.  If  a  person  makes  a  lease  at  will,  and  is  after-  idem. 
wardi  outlawed,,  hy  which  the  will  is  determined,  the 
king  shaU  ha^e  the  profits ;  yet  the  lessee  at  will  shall 
have  the  com  that,  was  sown.     But  if  a  lessee  at  will 

be  outlawed,  the  king  shall  faaye  the  emblements. 

10.  Tenants  at  will  have  no  po.wer  of  eominitting  cannotcommit 
any  kind  of  voluntary  waste ;  for  if  a  tenant  of  thn  kind  i  instsr.a. 
cuts  down  timber  trees,  or  pulls  down  houses,  the  lessor 

may  bftngf  an  action  of  trespass  against  him.     But  such 
tenanta  not  being  within  the  statute  of  Grloutester,  no  Tit.  3.  c  2. 
actioa  <^  waste  lies  a^inat  them.    And  as  to  per-  Lit  8.71. 
missive  WMte  there  is  ao  remedy  against  them,  for      ^^' 
they  are  .not  bouod  Vfh  repair  or  sustain  houses,  like 
tenaiK^  for  years^ 

11.  With  respef^t  to  the  acts  which  amount  to  a  wimt  deter- 
detemin^ion  of  an  estate  at  wiH,  On  either  side,  the  estate. 
first  and  most  obvious  mode  of  determining  it  by  the  *  *°*^'  ^^ 
lessor,,  is  an  express  declaration  that  the  lessee  st\all 

hold  no  longer;  which  must  either  be  made  on  the 
land,  OF  else  notice  of  it  given  to  the  lessee. 

12.  Any  act  of  ownership,  exercised  by  the  landlord,  i^em. 
which  is  inconsistent  with  the  nature  of  this  estate,  will 
also  operate  as  a  determination  of  it.    Thus  if  he  enters 

on  the  land,  and  cuts  down  trees  demised,  or  makes  a 
feoffment,  or  a  lea^e  for  years  to  commence  imme- 
diately, the  estate  at  will  is  thereby  determined.  On 
the  other  side  any  act  of  desertion,  or  which  is  incon-  1  iTint.  55  b. 
sistent  with  this  estate,  done  by  the  tenant,  will  also  '  *' 
operate  as  a  determination  of  the  estate.  Thus  if  the 
tenant  assigns  over  the  land  to  another,  or  commits  an 
act  of  .va^te^  bis  estate  is  thereby  determined.  But  a 
verbal  declaration  by  the  lessee  that  he'  will  not  hold 

s  2 
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the  lands  any  longer^  does  not  determine  the  estate, 

unless  he  also  waives  the  possession. 
1  lut  55  b.         13.  Neither  party  caji  determine  an  estate  at  will  at 
Leighton  v.      a  time  which  would  be  prejudicial  to  the  other.    There- 

Thiul    1  Lid- 

luym.  707.      fore  if  the  lessee  determines  his  will  before  the  day  on 

which  the  rent  becomes  due^  he  must  notwithstanding 
pay  it  up  to  that  time.  And  if  the  lessor  determines  his 
will  before  the  rent  is  due^  he  loses  it.  But  if  either 
party  die  before  the  rent  is  due^  this  act  of  God  shall 
not  be  productive  of  any  injury ;  for  the  lease^  if  it  be  a 
house^  shall  continue  till  the  next  rent  day ;  and  if  it  be 
of  lands^  commencing  at  M ichaelmas^  it  shall  continue 
till  the  Summer  profits  are  received  by  the  representa- 
tives of  the  tenant. 

Six  rnontbt'         14.  n  ji^a  bccu  Settled  by  several  modern  cases  that 

notice  to  qmt        ^  •' 

ntcttavf.        six  mouths'  notice  to  quit  must  be  given  by  a  landlord 

to  his  tenant  at  will^  or  to  his  personal  representatives^ 
before  the  end  of  which  time  an  ejectment  wiU  not  lie. 

J^^"»       15,  The  courts  of  law  have  of  late  years  leaned  as 

much  as  possible  against  construing  demises^  where  no 
certain  term  is  mentioned^  to  be  estates  at  will :  but  have 
rather  held  them  to  be  tenancies  from  year  to  year,  as 
long  as  both  parties  please ;  especially  where  an  annual 
rent  is  reserved.     And  in  a  modem  case  Mr.  Justice 

3 Burr.  R  1609.  .Wilmotsaid  that,  ''  in  the  country  leases  at  will,  in  the 

strict  legal  notion  of  an  estate  at  will,  being  found 
extremely  inconvenient,  exist  only  notionally^  and  were 
succeeded  by  another  species  of  contract  which  ^as 

1  Inst  55  a.      Jegg  inconvenient.''     Mr.  Hfirgrave  has  remarked  on 

this  passage,  that  it  means,  not  that  estates  at  will  may 
not  arise  now,  as  well  as  formerly;  but  only  that  it  is  no 
longer  usual  to  create  such  estates  by  express  words, 
and  that  the  judges  incline  strongly  against  implying 
them. 

Jnte,9.i.  16.  A  tenant  from  year  to  year  having  acquired  the 

possession  by  the  consent  of  the  owner,  as  well  as 
tenant  at  wiU;  there  is,  I  presume,  a  privity  of  -  estate 
ibetween  them. 
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17.  A  general  parol  demise  at  an  annual  rent^  where 
the  bulk  of  the  farm  was  inclosed^  and  a  small  part  in 
open  common  fields^  was  held  to  be  a  tenancy  from 
year  to  year. 

18.  An  ejectment  was  brought  to  recover  the  pos*  RcM$«.Ree8, 
sesaon  of  a  ferm  of  about  sixty  acres  of  land,  of  which  \\nf^^ 
fifty-one  were  enclosed,  and  the  rest  lay  in  open  fields. 

The  taking  was  from  old  Lady-day  1767,  without  any 
fixed  term,  at  40/.  a -year  rent,  payable  at  Michaelmas 
and  Lady-day.  It  was  proved  that  a  custom  prevailed, 
where  a  tenant  took  a  farm  in  that  township;  of  which 
part  consisted  of  open  common  field,  for  an  uncertain 
ierm,  that  it  should  be  considered  as  a  holding  from 
three  years  to  three  years. 

Lord  Chief  Justice  De  Grey  said,  that  all  leases  for 
uncertain  terms  were,  prima  facie ^  leases  at  will :  that 
the  reservation  of  an  annual  rent  turned  them  into 
leases  from  year  to  year.  It  was  possible  that  circum.- 
stances  might  make  it  a  lease  for  a  longer  term,  as 
when  the  crop  did  not  come  to  perfection  in  less  than 
two  years.  And  he  would  not  say  that  the  nature  of 
the  ground,  or  the  course  of  husbandry,  might  not  de- 
8er\'e  to  be  considered,  when  such  a  custom  came 
nakedly  before  the  Court.  As  a  custom  the  claim 
could  not  be  supported ;.  therefore  it  was  a  lease  from 
year  to  year. 

19.  Where  a  tenant  for  lifegranted  a  lease  for  years.  Doe  r.  weu<  r, 
which  was  void  against  the  remainderman,,  and  the  '  * 

latter,  before  he  elected  to  avoid  it,  received  rent  from  < 
the  tenant ;  it  was  held  to  be  a  tenancy  from,  year  to 
year. 
20.  Where  an  as^reement  for  a  lonc^er  term  than  DoeLv.Beii, 

•  5  Term  R  i  7 1 

three  years  is  made  by  parol,  which  is  void,  as  to  the  Tit32.c3.   ' 
duration  of  the  term,  by  the  statute  of  Frauds  ;  there 
18  a  tenancy  from  year  to  year :  regulated  in  every 
other  respect  by  the  agreement. 

31.  In  a  subsequent  case  it  appeared  in  evidence  cuvtoD  v. 
that  the  defendant  had  held  the  premises  for  two  or  8TemR.3. 
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three  years,  under  a  parol  demise  for  twenty-orie  years: 
this  being  void  by  the  statute  of  Frauds,  it  was  coh'- 
tended  at  the  trial  that  the  holding  should  have  beeih 
stated  according  to  the  legal  operation  of  it^  as  a  te- 
nancy at  will.     Mr.  Justice  Rooke  considering  it  as  a 
tenancy  from  year  to  year,  over-ruled  the  objection. 
'  Upon  a  motion  to  set  aside  the  verdictj  on  the  ground 
of  a  misdirection.  Lord  Kenyon  said  the  direction  was 
right ;  for  such  a  holding  now  operated  as  a  tenancy 
from  year  to  year.     The  meaning  of  the  statute  (^ 
Frauds  was,  that  such  an  agreement  should  not  operate 
as  a  term.    But  what  was  then  considered  as  a  tenancy 
at  wiUj  had  since  been  properly  construed  to  enure  as  a 
tenancy  from  year  to  year. 
Bind  the  per-       22,  Where  a  tenancy  from  year  to  year  has  once 
■ion.  comiAenced,  it  continues  against  any  person  to  whom 

the  lessor  afterwards  grants  the  reversion.     And  Mr. 
Birciiv.  Justice  Bullcr  has  said — '^  It  would  be  unjust  to  a  te- 

1  Tenn'R.378.  naut  to  say  he  should  be  turned  out  by  the  assignee  of 

a  reversion,  or  by  any  person  claihiing  under  his  lessor, 
when  he  could  not  be  turned  out  by  the  lesser  himself. 
On  the  other  hand,  it  is  no  injustice,  it  is  no  hardship 
on  the  assignee,  to  say,  he  mu^t  comply  with  the  same 
rules  and  conditions,  as  the  person,  of  whom  he  bought, 
Meddon  v.  has  subjocted  himself  to."  And  in  a  subsequent  case 
2TennR.i59.  it  was  held,  that  a  tenancy  from  year  to  year  wouU 

continue  against  an  infant. 
'And  dcyoiv«         2S.  Tenancies  from  year  to  year  do  not  determine 

to  executors.  <'  J 

by  the  death  of  the*  tenant,  but  devolve  to  his  execu- 
tors or  administrators. 
Doe  V.  RMrter,       24.  A  persou  having  an  estate  from  year  to  year 

3TeraiR.13.      ,.     •••  •  •  ••  j 

i&Vee.2«L      died  intestate;  the  question  was,  what  interest  vested 

in  his  administrator. 

Lford  Kenyon'  said — ^Whatever  chattel  the  intestate 
had  must  vest  in  the  admitiistrator^  as  his  personal  re- 
presentative. Then  it  was  supposed  that  some  incon- 
veniences might  result  from  such  a  determination^  but 
he  saw  none ;  and  many  inconveniences  might  attend 
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a  different  decision.  The  tenancy  from  year  to  year 
succeeded  to  the  old  tenancy  at  will^  which  was  at- 
tended with  many  inconveniences.  In  order  to  obviate 
them^  the  Courts  very  early  raised  an  implied  contract 
for  a  year ;  and  added^  that  the  tenant  could  not  be 
removed  at  the  end  of  the  year,  without  receiving  six 
months'  previous  notice.  All  the  inconveniences  which 
arose  between  the  orjginol/  parties  themselves ;  and 
against  whom  the  wisdom  of  the  law  had  endeavoured 
to  provide^  by  raising  the  implied  contract ;  existed  ^^  ^'  stone, 
equally  in  the  case.,Qr'flii!h*^|^QtaAfI31  representatives. 

25.  It  appears  from  the  preceding  case,  and  many  six  montiu' 
others^  that  a\tenajit  frpmty^ar  to  yeac^iBi&ntilfedtta*a^  necessary. 
months' . notice  t£Lquit^  ending  at  ^dexpiratidh*&f  the 
year ;  and  that^his  must  alsoj  gi\6  thb'lkn(Aot&  the  same 
notice. 


»   4         I 
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EstaU  at  Suffmmce. 


SsoT«   I.  De$criplkm  qf. 
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Rent  no  Bar  to  A^ 

11.  Tenants  ghoingNoHedo 
quU^  and  holding  overy 
to  pay  double  Rent. 


Section  I. 

]>eMripdotioc  ^'Tenant  at  sufferance  (says  Lord  Coke)  is  he  that  at 

hret  came  in  by  lawful  demise^  and  after  his  estate  end- 
ed continueth  in  possession ;  and  wrongfully  holdeth 
oyer."  Thus,  where  a  tenant  pour  outer  vie  continues 
in  possession  after  the  death  of  cestui  jue  ete,  or  a  te- 
tiant  for  years  holds  over  his  term,  they  become  te- 
nants at  suflTerance.  So  where  a  person  makes  a  lease 
at  will,  and  dies,  the  estate  is  thereby  determined ;  and 
if  the  lessee  continues  in  possession,  he  is  tenant  at 
sufferance. 

2.  Where  a  man  comes  to  a  particular  estate  by  the 
act  of  the  party ;  there,  if  he  holds  over,  he  is  tenant 
at  sufferance.  But  where  he  comes  to  the  particular 
estate,  by  act  in  law,  as  if  a  guardian,  after  the  fiill 
age  of  the  heir,  continues  in  possession,  he  is  not  a  te- 
.  w  ^  «  .      "*"'  **  sufferance,  but  an  abator. 

1  Init  57.  b.  Q    xr>.  . 

2UOB.U3.         o.  xMo  person  can  be  tenant  at  sufferance  against 


1  lutSMh 
3 134. 


\ 
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the  king,  for  no  laches  can  be  imputed  to  his  majesty 
in  not  entering ;  therefore,  if  the  king's  tenant  holds 
oyer,  he  will  be  considered  as  an  intruder. 

4.  There  is  no  privity  of  estate  between  a  tenant  at 
sufferance,  and  the  owner  of  the  land ;  for  this  tenant 
onlyholds  by  the  laches  of  the  owner. 

5.  Tenants  at  sufferance  were  not  liable  to  pay  any  '^^  ^^^^^  ^ 

vfty  double 

rent,  because  it  was  the  folly  of  the  owners  io  suffer  Taine  after  no- 

them  to  continue  in  possession  after  the  determination 

of  the  preceding  estate.  But  now,  by  the  statute  4  Geo. 

2.  c.  28.  s.  1.  it  is  enacted,  that  where  any  tenant  holds 

over,  after  demand  made,  and  notice  in  writing  giyen 

for  ddiyering  the  possession^ ;  such  persons  so  holding 

oyer  shall  pay  double  the  yearly  value  of  the  lands  so 

detained,  for  so  long  time  as  the  same  are  detained ;  to 

be  recovered  by  action  of  debt ;  against  the  recovering 

of  which  penalty  there  shall  be  no  relief  in  equity. 

6.  The  landlord,  by  himself,  or  by  his  aeent  lawfully  ^viw  magrgifv 

.,_._  "  ^.  *^,  «r    notice. 

anthonzed,  is  the  proper  person  to  give  notice.     But  it  wiikinaon  v. 
was  held,  in  a  modem  case,  that  a  receiver,  appointed  ^^*^^^' 
by  the  Court  of  Chancery,  is  an  agent  for  the  landlord, 
authorized  by  this  act  to  give  a  tenant  notice  to  quit  the 
premises ;  and  that  a  notice  in  writing  to  quit  is  of  it- 
self a  sufficient  demand. 

7.  A  notice  to  quit  under  this  statute  may  be  given  ^^  "^^^  ^««- 
prerions  to  the  expiration  of  the  lease  under  which  the 

tenant  holds  the  land* 

8.  Lands  were  leased  from  the  10th  October,  1763,  S!'i!!«fo«u.v 

.  •  Dciiiy,2Biack. 

for  eleven  years.  Tlie  person  entitled  to  the  reversion  R*  i075. 
gave  a  written  notice  to  the  tenant  on  the  30th  Sep- 
tember 1773,  and  again  repeated  the  like  notice  on  the 
7th  October,  1774,  or  to  pay  double  value.  On  the  10th 
October  the  reversioner  went  on  the  premises,  and  de- 
inanded  possession,  which  was  refused. 

In  an  action  for'double  value,  the  jury  gave  a  verdict 
for  the  plaintiff.  A  motion  was  made '  for  a  new  trials 
Because^  1 .  By  the  statute  4  Geo.  %.  notice  to  quit  must 
be  given  after,  and  not  before,  the  expiration  of  the 

1 


/" 
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term.    Sv  The  lease  did  .oof;  e3qiice  fill,  midni^rf,' and 
poMession  was  demanded  Jn  ike  {yrecedin^  aftetniMm. 

Lord  Chief  Justice  De  Gcey.  waa^otopimon^  ih^tlhs 

hoficeilo  quit  might  .be  previous. Iq  ihe  .eiqumtioii  of 

the  term.    It  prevented  >surprise^  and  was  mostioc  the 

benefit  of  both  landlord  amd  tenants  Mr^JpisticaiBI^* 

stono.said^  thai«a  ^notice^  or^  requisition itatheienant  to 

quitiat4he  end  of  Jiis  term^  implied4hat  it.nuisLbe  jm* 

vious.    It  'Wonld  be^  4d[)Burd^  beqaitae  Umposaible.  toiie 

oomplied  <  •  with^  to  .require '  ufUr^  the->ej|piiatioa,  of  Jhe 

term^  4hat  the  tenant'  should  quit  €i<  the  exiHndibii.-:r 

The  motion  was  refiised. 

Aeceptanet  of       9.  Althou^  a  landlord^  afl«r-brii|ging  fui  iejectiaeiit^ 

UrtoTO-        and  after  the  time  laid  in  the  demise^  should^  agree  to 

^'*'^'  accept  the  single^ '  instead'  of  the*dattble  rent^  .to>whicb 

by  the  statute  he-ie'entifled ;  yetihe  will  noUbe  thereby 
precluded  fromreeovering  in-lhe^jectioent.    , 
sEi^m^      10.  It  waft  hf4d> '.in  a  ^modern  vafl^>^  that  Where  a'de- 

mise  is  fw  a  certain  time>  noinotipe  |a  quit  is^oecessuy 
at  or  before  the  end  of  the  term^  to  put  ait  eiultb  die 
tenancy.  That  a  demand  of  possession^  and  notice  in 
writings  &c.  are  necessary  to.  entitle  the  landlord  to 
double  rent  or  value.  That  such  demand  may  be  made 
for  that  purpose  six  weeks  afterwards^  if  the  landlord 
have  done  no  act  in  the  mean  time  tp  aicknowledge  the 
continuation  of  the  tenancy ;  and  be  .will  theKiqMHi  be 
entitled  to  double  value,  as  from  the  time  of  aueb  de- 
mand^  if  the  tenant  holds  over. 
Tenuto  givUiff       H.  Bv  the  Stat.  11  Geo.  %  c.  19.  s.  18.  reciting  that 

■otioe  to  quit  ^  ^  .  .  " 

and  holding      great  inconvenieuces  had  happened  io  landlbrdB,  wboee 
double  ml     tenants '  had  power  to  determine  t|ieir  leases^  l>y  their 

giving  notice  to  quit,  and  yet  refusing  to  <leliver  up  the 
possession^  when  the  landk>rd  hath  agreed  with  another 
tenant  for  the  same ; '  it  is  enacted*—''  Thai  in  ,case  any 
tenailtor  tenants  shall  give  notice  of  his^  her>  m  tlieir 
intention  to  quit  the  premites  by  liim/berj  ^^r  them 
h^den^  Mat  a  time  mentioned  in  Mtohhii^lic^  atoddtaO 
tiot  accordingly  d^ver^  up  tWe  possesion'  flierefif  at  the 
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time  in  such  notice  contained ;  that  then  the  said  te* 
nant  or  tenants^  his^  her^  or  their  executors  or  admini- 
strators^  shall  from  thenceforward  pay  to  the  landlord 
or  landlords^  lessor  or  lessors^  double  the  rent  or  sum 
which  he^  she^  or  they  should  otherwise  have  paid." 

12.  It  was  resolved  in  a  modem  case,  that  this  act  ^J^J^^ 
is  not  confined  to  those  tenants  who  have  a  clause  in  I S'****,?!*^* 

3  Burr.  1603. 

their  leases  enabling  them  to  quit  at  the  end  of  seven,  iOeo.4.c.87. 
eleven,  or  fourteen  years,  upon  giving  notice ;  but  also  766—770. 
to  parol  leases  for  a  year.     And  that  a  parol  notice 
was  sufficient,  because  the  statute  did  not  require  a 
written  one. 


•     • 
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Section  I. 

yf%  now  come  to  treat  of  those  estates  which  are  de- 
rived from  immemorial  custom  and  usage^  and  called 
Diss.  e.  3.       copyholds.    But  having  already  discussed  the    origin 
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and  nature  of  copyhold  tenures^  it  will  here  only  be  ne- 
cessary to  consider  the  properties  of^  and  incidents  to^ 
the  esftates  thus  h^ld. 

2.  ^  Tenant  by  copy  of  court  roll  (says  Littleton^  Description  of. 
8. 7S.)  is^  as  if  a  man  be  seised  of  a  manor^  within 
which  manor  there  is  a  custom^  which  hath  been  made 
time  out  of  mind  of  man^  that  certain  tenants  within  the 
same  manor  have  used  to  have  lands  and  tenements^  to 
hold  to  them  and  their  heirs  in  fee  simple/  or  fee  tail^ 
or  for  term  of  life^  &c.  at  the  will  of  the  lord^  accord- 
ing to  the  custom  of  the  same  manor/' 

S.  A  copyhold  estate  may  therefore  be  described  to  Cro.  jac.  559. 

Catui*  428* 

be  a  parcel  of  the  demesnes  of  a  manor^  held  at  the 
will  of  the  lord^  according  to  the  custom  of  the  manor^ 
by  a  grant  from  the  lord^  and  an  admittance  of  the  te- 
nant^ entered  on  the  rolls  of  the  manor  court. 

4.  The  title  of  copyholders  to  their  estates  was 
originally  deemed  so  precarious^  that  it  was  held  in  the 

reign  of  Edward  IV.^  that  if  the  lord  ousted  his  copy-  4  Rep.  21. b. 
holder^  he  had  no  other  remedy  but  to  sue  him  by  pe- 
tition.    It  was  however  laid  down  by  Danby,  Chief 
Justice  of  the  C.  B.  in  7Edw.  4.,  and  by  his  succes- 
sor, that  a  copyholder^  observing  the  customs  of  the 
manor,   and   performing   his  services,   should,  if  put 
out  by  the  lord,   have  an  action  of  trespass  against  iinttfio.b. 
Wm.     A   doctrine  which    has  long  been   fiiUy  esta-       '' 
blished  ;  for,  as  Lord  Coke  says,  '^  albeit  he  is  tenant 
od  voltmiatem  domini ;  yet  it  is  secundum  consuetudi- 
nem  manerii.** 

5.  Copyhold  estates  are,  however,  still  said  to  be 
held  at  the  will  of  the  lord ;  and  this  position  is  so  far 
true,  that  the  freehold  of  all  lands  held  by  this  tenure 
is  vested  in  the  lord.  The  copyholder's  estate  is  not 
80  great  as  even  an  estate  for  years.  The  will  of  the 
lord  is  not  however  arbitrary,  as  it  formerly  was,  but 
must  be  conformable  to  the  customs  of  the  manor. 

6.  It  has  been  already  stated  that  there  is  a  species  ^^ee  copy- 
of  copyhold  wiiich  is  held  according  to  the  custom  of  dIm.  c.  3. 
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straiwiMM  •.   the  manor,  not  at  the  will  of  the  lord :  called  a  free. 

1273.  copyhold^  or  customary  freehold.    And  it  w^  formerly, 

5  ^t.  5i!^  ^'  held  that  the  freehold  of  these  estates  was  in.  the  tenant, 

'  from  which  they  acquired,  the  cqppellatioa  of  custonaiy 

freeholds ;  but  it  is  now  fully  settled .  that  the  frteksH 

is  in  the,  lord. 

.   7.  At  the  great  election  for  Oxfordshire  in  the  yeai; 

I754j  a  question  arose  whether  free  copyholders^  holding 

according,  to  the  custom  of  the  inanpr>  and  not  at  the 

will  of  the  lord^  were .  entitled  ta  vote.    Sir  WilUam 

Blackstone  wrote  u  tract  on  this,  s^bject^  intituled  Con- 

sideratians  an  CopyhMtrSj  in  whieh^  he  conteiids  that 

copyholders  of  thb  kind  were  xuii,  by  the  old  law^  enti* 

tied  to.  vote  for  knights  of  the  shire ;  because  they  were 

infactv^l^  sockmen^  whose  services  were  base  and 

servile,  thouglv  reduced  te  fL  certainty ;  and  therefore 

their  estate^  were  not  composed  Mndier  the  denomina- 

Xxm.ol  free  la^^  or  tenemwats^  or  freehold^  within  the 

m/MHiug  of  the  stajbygie  cuf  UeA,  VI. ;  and  this  opinioq  u 

.esNb^ahed  Mlaw  by  the  f^ter31  Gcq.  %  c.  14.,/vfaich 

euiscts,  that  no  pf  rso^  who  holds,  his  e^at^  hy  copy  of 

^caurt^roU  sh«iP  be.  entitle  to  vote  nt  lihe  flection  of  a 

Jbw^ght  of  the  ^hire* 

Doev.D«iTert,      8.  In  ^  modcm  case  the  Court  of  King's  Bench  held; 

Bumii  «^    '  that  where  axi  estete  was  parcel  of  a  mangr^  and  de* 

3B^&pia.    roiftlble  only  by  the  licence  of  the  lord,  passing  by  8U^ 

Brown  r.        rcndoT  and  admittance,  to  which  the  tenant  was  admitted 

fEu!t^409      '^y  ^^  description  of  a  customary  tenant^  habendum  to 

the  grantee  and  his  heirs,  tenendum  of  the  lord  by  the 
rod^  according  to  the  custom  of  the  manor^  by  the  ac- 
customed rent,  suit  of  courts  customs  and  other  services; 
the  freehold  was  in  the  lord. 
Doev.  9.  In  a  subsequent  case^  the  same  court  held^  that 

4  Eut,  271.      customary  estates^  known  by  the  denomination  of  tenant 

rights  were  peculiar  to  the  northern  parts  of  England, 

in  which  border  services  agunf  t  Scotland  were  anciently 

^   performed^  before  the  union  of  England  iui4  ^^odsnd 

under  thf  samfe  sovereign.    A^qd  i^lt|ioug^  .4^^^  appear 
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to  have  maivy  qualities  and  ineidents  which  did  not  pro-*: 
perly  aprd  ordinajrily  belong  to  yillenage  tenure>  either 
pure  or  privileged^  (and  out  of  one  or  other  of  these 
species  of  viUenageaU  copyhold  was  derived) ;  and  also 
had  some  which  savoured  more  of  nulitary  tenure  by 
escua^e  certain^  which  (according  to  Littleton^  s.  99.) 
was  knight  service ;  and  although  they  seined  to  want 
some  of  the  characteristic  qualities  and  circumstances 
which  were  considered  as  distinguishing  this  species  of 
tenure;  viz.  the  being  hoMen  at  the  will  of  the  lord; 
and  also  the  usual  evidence  of  title  by  copy  of  court-; 
roll ;  and  were  alienable  also^  contrary  to  the  usual  mode  \ 

by  which  copyholds  were  aliened^  viz.  by  deed  and  ad- 
mittance thereon ;  notwithstanding  aJl  these  anomalous 
circiHnstanees^  it  seemed  to  be  now  so  far  settled  in 
courts  of  law^  that  these  customary  tenant  right  estates 
w'ere  not  freeheld^  but  that  they  in  effect  fell  vrithin  the 
MBit  consideration  as  copyholds^  that  the  quality  of 
their  tenure^  in  this  respect^  coidd-  not  properly  any 
longer  be  drawn  in  question. 

'  10.  There  are  four  circumstances  necessary  to  the  cirenmiUBce» 
existence  of  a  copyfacrfd  estate.     1.  A  manor.    2.  A^  their cntteiioe. 
court.    3.  The  lands  must  be  parcel  of  the  manor. 
4.  They  must  have  been   demised^  or  demisable^  by 
copy  of  court  roll>  from  time  immemorial. 
•   1^1.  With  respect  to  a  manor^  of  which  the  nature  a  manor, 
hair  beea^  already  explained^  it  is  essentially  necessary  •    ^-  ^'  * 
for  a  copyhold  estate  is  parcel  of  the  demesnes  of  a 
maflor^   aifd   held  of  the  lord  of  such  manor.     But 
though  the  demesnes  of  a  manor  be  severed  from  the  idem  s.  v. 
services^  or  the  services  extinct^  by  which  the  manor  is 
in  &ct  destroyed,  yet  still  it  wiU  continue  to  be  con- 
sidered as  a  manor,  so  far  as  is  necessary  to  support  the 
copyholde  held  thereof.    And  it  is  said  that  a  tenant  in  oub.  Ten.  209. 
dower  of  a  third  part  of  a  manor^  has  a  manor  for  the 
purpose  of  granting  copyholds. 

12.  Aa  to  a  eourt,  it  is  equally  necessary,  the  copy-  a  court 
bolder  having  no  other  evidence  of  his  title  than  the  4iup[26.b.  . 
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rolls  of  the  Court.  But  there  are  two  different  courts 
incident  to  a  manoir ;  a  court  baron  or  freeholder's  courts 
and  a  customary  courts  relating  only  to  the  copyholders^ 
in  which  the  lord^  or  his  steward^  is  judge.  And  al- 
though there  should  be  no  freeholders  in  the  manor^  by 
which  the  court  baron^  and  even  the  manor  itself  is  in 
some  respects  lost^  yet  there  still  may  be  a  customary 
court :  for  as  these  two  courts  ^e  distinct  frt>m  each 
other  in  eyery  respect^  the  want  of  freeholders  does  not 
preclude  the  lord  from  holding  a  customary  court  for 
his  copyholders. 
UtilS? ''  ^3-  '*  w*"  resolved  in  30  Eliz.  that  where  the  lord 

CwT  Euf  1[o2 '  ^^  ^  manor,  having  many  ancient  copyholders  in  one 

town,  granted  the  inheritance  of  all  the  copyholds  to 
another,  the  grantee  might  hold  a  court  for  the  copy- 
holders. For  though  it  was  not  a  manor  in  law, 
because  it  wanted  free  tenants,  yet  as  to  the  copyhdd 
tenants,  the  grantee  had  such  a  manor,  that  he  might 
hold  a  court  to  make  admittances  and  grants  of  the 
copyholds. 
N«de  V.  14^  This  doctrine  is  confirmed  by  another  case,  in 

4  Rep.  j»a.      37  Eliz.,  in  which  it  was  held,  that  where  the  lord  of  a 

manor  demised  all  his  lands,  which  were  granted  by 
copy  for  2,000  years,  the  lessee  might  hold  a  court  for 
the  copyholders. 
GmyveKay,  15.  In  a  casc  subscquent  to  that  of  Melwich  v.  Lu- 

'  ther,  where  a  woman  was  endowed  of  several  copyholds, 
it  was  resolved  that  she  might  hold  a  court,  and  grant 
copyholds;  though  the  services  of  any  of  the  free- 
holders were  not  allotted  to  her,  but  only  the  demesnes, 
and  the  copyholds. 
Ten.  210.  jg   Notwithstanding  these  authorities.  Lord  Chief 

Baron  Gilbert  says,  there  were  precedents  that  such 
grantee  of  the  inheritance  of  copyhold  lands  could 
not  keep  a  court;  no  more  than  the  grantee  of  the 
inheritance  of  one  copyhold :  that  as  to  the  case  of 
Melwich  v.  Luther,  it  was  said,  a  writ  of  error  was 
cro.  Eiis.103.  brought,  and  the  justices  and  barons  held  .the  judgment 

Blight  r.Forthi  o  «  «v      o 

Cro.  Eliz.  442.    CrrOUCOUS. 
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17.  A  ffraht  oF  the  freehold  of  one  copyhold  will  not  Murreii  v. 

1  ,         .  Ill  *  "^         .  -«,        Smith, 

enable  the  irrantee  to  hold  a  customary  court.     The  4  Rep.  24  b. 

i  Cro  £liz  253 

copyhold  will  not  however  be  totally  destroyed  by  stich 
a  grant :  but  the  copyholder  will  be  excused  from  all 
those  services  that  arise  by  reason  of  the  customary 
court. 

18.  To  evety  customary  court  a  steward  is  necessary, 
wfco  must  be  appointed  by  the  lord ;  and  whose  duty  it 
is  to  preside  in  the  court,  to  determine  all  cases  arising* 
between  the  copyholders,  and  to  take  care  of  the  court 

rolls.   The  lord  of  a  maiior  may  retain  a  person  to  be  his  4  Rep.  30  a. 
steward,  by  word  only ;  except  in  the  case  of  the  crown.  ^•^*'p»*5- 

19.  The  steward  of  a  private  person  may  appoint  a  id.s.46. 
deputy  under  him,  whose  authority  will  be  as  great  as 

that  of  his  principal.  In  the  Earl  of  Rutland's  case,  2Browni.  235. 
who  was  appointed  steward  for  life  of  a  manor  by  the 
Crown,  without  any  words  empowering  him  to  make  a 
deputy,  it  was  resolved  that  he  might  notwithstanding 
appoint  ,an  under-steward."  For  when  the  Crown 
granted  him  the  office  of  steward,  he  being  an  eari,  it 
was  implied  in  law,  for  conveniency  sake,  that  he  might 
make  a  deputy. 

20.  Every  copyholder  is  bound  to  do  suit  and  service  Co.  cop.  sup. 
in  the  lord's  court ;  and  when  the  copyholders  are  as- 
sembled there,  they  are  sworn  by  the  steward  to  do  the 
ordinary  business,  and  are  called  the  homage. 

21 .  Every  copyholder  has  an  interest  in  the  court- 
rolls,  as  well  as  the  lord,  being  the  evidence  of  his 
title;  nor  can  the  lord  deny  him  a  sight  or  copy  of 
a  court-roll,  to  make  such  use  of  it  as  he  may  think 
proper.  If  he  objects,  the  Court  of  King's  Bench  will  Rex  r.  sbciTy, 
direct  it ;  and  if  the  lord  then  refuses,  an  attachment  rcx  ^Lucas, " 
will  lie  against  him.  ioE«Bt,235. 

23.  It  waa  resolved  in  27  EKz.,  that  if  a  court  was  ciiftonr. 
held  by  a  steward  of  a  manor  out  of  the  manor,  and  4  iJ^^27a. 
grants  and  admittances  were  there  made,  it  would  be 
void;  for  the  court  of  the  manor  ought  to  be  held 
within  the  manor.     But  that  by  custom  the  court  might 
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be  held  out  of  the  manor^  and  grants  and  admittances 
made  there :  as  several  abbots^  priors^  &c.  used  to  hold 
courts  at  one  manor^  for  divers  several  manors ;  which 
was  held  good  by  custom. 

23.  The  third  circumstance  necessary  to  the  exist- 
ence of  a  copyhold  is^  that  the  land  or  other  thing 
granted  be  parcel  of  the  manor ;  for  a  copyhold  is  part 
of  the  demesnes  of  a  manor.  It  is  not  however  abso- 
lutely necessary  that  the  lands  should  continue  to  be 
parcel  of  the  manor^  as  it  has  been  shewn  that  where 
the  lord  of  a  manor  granted  the  inheritance  of  all  his 
copyholds^  whereby  those  lands  were  severed  from  the 
manor^  yet  the  copyholds  still  subsisted. 

24.  The  fourth  circumstance  necessary  to  the  exist- 
ence of  a  copyhold  is^  that  the  lands  or  other  thing  have 
been  demised  or  demisable  by  copy  from  time  imine- 
morial;  for  this  tenure  derives  its  whole  force  from 
custom^  so  that  no  new  copyhold  can  be  created  at  this 
day :  that  is^  nothing  can  be  now  granted  by  copy  of 
court  roll,  which  was  not  granted  or  grantable  by  that 
tenure  before.  And  it  was  resolved  in  a  modem  case 
that  copyhold  lands  must  be  stated,  or  found,  or  pleaded, 
to  have  been  demised  or  demisable,  by  copy  of  court 
roll^  for  time  out  of  mind.  Otherwise  a  court  of  justice 
cannot  adjudge  them  to  be  copyhold. 

25.  Upon  issue  whether  the  lord  of  a  manor  had 
granted  certain  lands  by  copy  of  court-roll,  according 
to  the  custom  of  the  manor ;  it  was  given  in  evidence, 
that  within  the  said  manor  were  divers  customary  lands ; 
that  the  lord  lately  at  his  court  had  granted  the  lands 
in  question  by  copy,  but  they  had  never  l|>een  granted 
by  copy  before.  The  Court  held  that  the  jury  were 
bound  to  find,  dominus  non  concessit;  for  notwith- 
standing that  de  facto y  dominus  concessit  per  copiam, 
yet  non  concessit  secundum  consuetudinem  manerii,  &c. 
For  the  said  land  was  not  customary,  nor  was  it  demis- 
able, as  the  custom  had  not  taken  hold  of  it. 

26.  Though  lands  should  appear  to  have  been  granted 


Tide  X.  Copyhold.  Ch.  I.  g.  36—20.  275 

by  copy  for  sixty  years  back ;  yet  if  there  has  beeri  an 
interruption  in  that  mode  of  granting  them^  they  will 
not  be  deemed  copyhold. 

27.  The  bishop  of  Norwich  being  seised  of  the  Tawmcrr. 
manor  of  N.  in  right  of  his  church,  granted  in  10  zi^m. 
Hen.  8.  parcel  of  the  demesnes  of  the  said  manor  to 

one  T.  and  his  heirs  by  copy.  These  lands  had  never 
been  granted  by  copy  before,  but  were  held  in  this 
manner  till  33  Hen.  8.  when  T.  committed  a  forfeiture. 
The  bishop  seised  the  land :  but  regranted  it  to  him 
immediately  by  copy ;  by  which  it  was  again  held  till 
8EHz. 

The  Court  determined  that  fifty  years'  continuance 
was  requisite  to  fiisten  a  customary  condition  upon  the 
land  against  the  lord:  and  though  the  original  com* 
mencement  of  the  grant  by  copy  was  in  10  Hen.  8., 
from  which  to  8  Eliz.  was  more  than  sixty  years,  yet 
that  the  seizure  for  a  forfeiture,  which  happened  in 
23  Hen.  8.,  interrupted  the  continuance  of  the  time, 
which  might  by  law  have  perfected  the  customary 
interest;  so  that  the  commencement  of  the  copyhold 
was  to  be  reckoned  from  23  Hen.  8. ;  which  not  being 
sufficient  time  to  make  good  a  custom,  the  lord  might 
enter  on  the  copyholder,  as  upon  his  tenant  at  will. 

28.  Where  lands,  which  have  been  immemorially  nnit.58b. 
granted  by  copy,  come  to  the  lord  by  forfeiture  or 
escheat,  he  may  again  grant  them  out  by  copy ;  though 

he  keep  them  in  his  hands  for  many  years,  because  they 

were  always  demisable  by  copy.     And  in  41  Eliz.  it  f^S,''*^' 

was  resolved  that  where  a  copyholder  of  a  manor  be-  Cro.&ix.699. 

longing  to  the  Queen  was  attainted  of  felony,  by  which  3  Barn!'&  ^a! 

his  copyhold  escheated,  the  Queen's  steward  of  the  *^^' 

manor  might  grant  it  out  again  as  copyhold,  without 

any  warrant. 

29.  It  appears  to  have  been  resolved  in  24  Cha.  2.  ^^^^ 
that  a  grant  of  part  of  the  waste  of  a  manor,  by  copy,  3  Keb.  124. 
'Was  void ;  unless  similar  grants  had  been  made  time  ^JJ^*»  "• 
out  of  mind.     But  in  a  subsequent  case  it  was  admitted  ci.  trap. 

X  2  King,  62. 
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that  a  lord  of  a  manor  might  make  new  grants  of  pait 
of  the  manor^  to  hold  by  copy ;  and  a  case  was  cited  to 
that  purpose.  Lord  King  however  observed  that  io 
the  case  cited  the  grant  was  made  with  the  consent  of 
the  homage.  That  the  question  in  the  principal  case 
was.  whether  there  was  a  custom  to  do  it  without  the 
homage^  which  must  go  to  law ;  and  then  it  would  be 
considjered  how  far  a  custom  to  make  such  grantSi 
without  the  homage^  was  good. 

30.  In  a  modem  case  it  was  held^  that  lalthougfa 
parcels  of  the  waste  of  a  manor  had  been  newly  graoted 
by  copy  of  court-roll,  yet  that  having  been  granted  by 
virtue  of  an  immemorial  custom  to  demise  parcels  of 
the  waste  as  copyhold,  they  were  to  be  considered  as 
much  copyholds  as  if  they  had  been  immemoiMj 
hdden  by  copy  of  court-roll.  That  the  tenure  had  ils 
foundation  in  custom,  which  had  immemorially  attached 
upon  the  waste,  the  subject  of  the  grant.  That  copy* 
holds  of  a  similar  description  to  those  in  question  were 
very  common  in  the  north  of  England^  and  had  often 
been  recognized  in  judicial  determinations. ' 

31.  Where  lands,  formerly  granted  by  copy,  are 
conveyed  by  the  person  entitled  to  the  freehold  and 
inheritance  of  them,  for  life,  or  for  years,  this  will 
destroy  the  custom  of  granting  them  by  copy.  Becanse, 
while  the  lands  are  in  the  possession  of  these  grantees^ 
they  are  neither  demised  nor  demisable  by  copy.  So 
if  the  lord  makes  a  feoffment  in  fee  of  such  lands,  upon 
condition,  and  afterwards  enters  for  the  condition  broken^ 
the  lands  can  never  after  be  granted  by  c6py. 

33.  It  has  been  stated  that  copyholds  escheated,  or 
forfeited  to  the  lord,  may  be  regranted  by  copy.  But 
if  such  lands  be  extended  upon  a  statute  or  recognizance, 
acknowledged  by  the  lord,  or  assigned  to  the  lord's 
wife  for  dower ;  although  these  impediments  are  by  act 
of  law,  yet  as  the  custom  of  gratiting  by  copy  is  inter- 
rupted by  a  lawful  act,  the  lands  can  never  after  be 
granted  by  copy.    But  a  tortious  interrui^tibn  of  the 
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estate^  as  if  the  lord  be  disseised^  and  the  disseisor  die 
seised ;  or  if  the  land  be  recovered  against  the  lord  by 
false  verdict^  or  erroneous  judgment^  will  not  destroy 
(he  custom  of  granting  by  copy ;  although  in  these 
eases  the  land  was  not  demised  or  demisable  during  the 
int^miptioh. 

83.  Where  copyhold  lands,  which  have  fellen  to  the 
k)rd^  arie  leased,  together  with  the  manor,  this  will  not 
destroy  the  custom  of  granting  them  by  copy. 

3*.  Thus  it  was  held  by  the  Court  of  King's  Bench,  J^^-^^gi^/i^ 
cm  a  trial  at  bar  in  14  Cha.  1.,  that  if  a  copyholder  ii^ 
fee  surrenders  to  the  lord  of  the  manor  his  copyhold 
tetate ;  and  the  lord  makes  a  lease  for  years  of  the 
manor^  together  with  the  copyhold,  by  the  name  of 
His  tenement  called  H.,  that  it  was  not  a  determination 
of  the  copyhold  :  because,  when  the  lord  let  the  manor^ 
it  was  included  as  parcel  of  the  manor.  For  the  mail^or 
being  demised,  included  the  copyhold  as  parcel  of  the 
manor ;  and  tl^e  naming  of  the  copyhold  was  surplusage ; 
so.  that  it  repiained  always  as  parcel  of  the  manor,  and 
demisable  by  copy,  as  it  was  before. 

35.  No  person  can  destroy  the.  custom  of  granting  i  inst.  58  h, 
land  by  copy^  unless  he  is  proprietor  of  the  fee  simple  "' 

of  the  manor.  Thug  if  a  person  wiio  is  only  tenant  in  ComsMe  r. 
tail^  or  for  life,  of  a  manor^  makes  a  lease  for  years  of  Cro.Eib.459. 
an  escheated  copyhold;  though,  as  to  hitnself,  thi 
custom  of  granting  by  copy  is  thereby  destroyed ;  yet, 
as  to  the  issue  in  tail,  or  the  reversioner,  the  custom  is 
not  destroyed.  So  it  is  in  the  case  of  a  husband  seised 
to  n^i  of  his  wife. 

36.  With  respect  to  the  things  which  may  be  granted  what  may  Se 
by  copy^  Lord  Coke  says,  all  lands  and  tenements  S^y.     ^ 
within  a  manor,  and  whatever  concerns  lands  or  tene-  ^  ^^^  *®  ^* 
tnentgy  may  be  granted  by  copy.   In  37  Eliz.  it  was  said  Hoe  v.iMot, 
by  the  court  of  C.  B.  that  any  profit  of  any  parcel  of  a  *  ^^ 
manor  may,  by  custom^  be  granted  by  copy.    In  the 

same  case  H  ^as  resolved^  that  underwood  growing 
upon  a  part  of  the  manor  might  be  granted  by  copy ; 
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because  it  wa»  a  thing  of  perpetuity^  to  which  a  custom 
might  extend;  for  after  every  feUing  the  underwood 
grows  again. 

37.  The  herbage  or  vesture  of  bnd  may  be  granted 
by  copy.  In  a  modem  case  it  was  resolved^  that  a  per- 
son might  hold  the  prima  tonsura  of  land  by  copy, 
while  another  might  have  the  soil^  and  every  other  bene- 
ficial enjoyment  of  it^  as  freehold :  and  that  ancient  ad- 
missions of  the  copyholders^  and  those  under  whom 
they  claimed  the  land^  by  the  description  of  tres  acras 
prati,  might  be  construed  only  to  carry  the  prima  ton- 
sura,  if  in  fiict  they  had  enjoyed  no  more  under  such 
admissions;  while  another  had  the  after-crop^  had  cut 
the  tree»  and  fences^  scoured  the  ditches^  and  kept  the 
drains;  though  the  copyholder  might  have  paid  all 
the  rat^  and  taxes ;  which  was  in  his  own  wrong. 

38.  It  is  said  by  Lord  Coke  that  a  manor  may  be 
granted  by  copy :  and  it  was  resolved  in  1  Ja.  1 .  that 
a  customary  manor  might  be  held  by  copy.  That  the 
customary  lord  might  hold  courts^  and  grant  copies. 
That  such  customary  manor  should  pass  by  surrender 
and  admittance.  That  fines  should  be  paid  upon  ad- 
mittance^ as  well  upon  alienation  as  descent.  That 
there  might  be  lord  customary^  mesne  and  customary 
tenant^  as  well  in  the  case  where  the  mesnalty  was  a 
tenancy  at  vrill^  according  to  the  custom  of  the  manor^ 
as  where  there  was  a  tenancy  at  will^  at  the  common 
lawj  of  a  manor. 

39.  Lord  Chief  Baron  Gilbert  says;  in  such  case 
the  lord  may  grant  copies.  But  it  must  be  of  things 
which  have  been  usually  demised ;  and  that  he  cannot 
grant  all  his  demesnes  by  copy^  unless  they  have  been 
usually  demised. 

40.  It  was  resolved  in  43  Eliz.  that  tithes  might  be 
granted  by  copy  of  court-roll^  for  they  might  be  parcel 
of  a  manor. 

In  Croke's  report  of  this  case^  Popham  is  said  to 
have  been  of  opinion  that  tithes  were  not  grantable 
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by  copy^  because  a  manor  and  tithes  were  of  several 
natures ;  so  it  was  impossible  that  that^  which  was  not 
parcel  of  the  manor^  could  be  demised  according  to 
the  custom  of  the  manor.  But  Gawdy  doubted ;  and 
conceived  it  had  been  well  enough^  if  it  had  been  so 
used  time  out  of  mind. 

41.  Nothing  however  can  be  granted  by  copy,  un-  Co.Cop.».42. 
less  it  lies  in  tenure,  or  is  appendant  to  something  that 
lies  in  tenure ;  therefore  rents,  commons  in  gross,  ad* 
vowsons  in  gross,  and  such  like,  cannot  be  granted  by 
copy.  But  an  advowson,  a  common,  or  a  fair,  which 
are  appendant,  may  pass  by  copy,  by  reason  of  the 
principal  thing  to  which  they  are  appendant. 

43.  As  copyhold  estates  owe  their  existence  to  imme-  copyhow 

*■  ^  customs. 

mortal  custom,  so  the  rules  by  which  they  are  governed  i  inst.  63  a. 
derive  their  effect  from  the  same  source.  Hence  Lord 
Coke  observes  that  what  a  copyholder  may  or  ought  to 
do,  or  not  do,  the  custom  of  the  manor  must  direct. 
Many  of  those  customs  materially  differ  from  the  com- 
mon law ;  and  also  from  those  which  relate  to  freehold 
estates,  in  this  circumstance,  that  freehold  customs  must  cro.  eiis.  253. 
at  least  be  so  general  as  to  extend  throughout  a  county,' 
and  cannot  prevail  in  a  particular  place  only ;  whereas 
a  custom  relating  to  copyholds  may  be  good  in  a  single 
manor. 

43.  There  are  two  sorts  of  copyhold  customs  ;  1  -^  ^  '* 'J- 
General,  extending:  to  all  manors  in  which  there  are  Jenk.  274. ' 

2  Atk.  189. 

copyholders,  and  warranted  by  the  common  law,  of  1  wu8.r.'63. 
which  the  courts  of  law  take  notice,  without  being  '^"••^^*- 
specially  pleaded.  2.  Particular,  prevailing  in  some! 
manors  only,  which  must  be  specially  pleaded;  these 
are  construed  strictly ;  and  where  they  are  contrary  to 
reason^  morality,  or  justice,  or  not  capable  of  being 
reduced  to  a  certainty,  the  courts  will  not  pay  any 
attention  to  them.  It  should  however  be  observed  that 
the  unreasonableness  of  a  custom  is  not  altogether  to 
be  deduced  from  the  rules  and  maxims  of  the  common 
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law ;  for  there  is  no  particular  custom  that  does  not,  ia 
some  respects,  contradict  the  common  law. 
How  prowd.        44.  Lord  Coke  has  laid  it  down  that  there  are  ti!o 

4  Leon.  242.         '  .„  ~  .  ■  , 

pillars  of  custom  ;  one,  common  usa^  ;  the  other,  tb^ 
it  has  been  time  out  of  mind ;  therefore  the  peraoa  who 
maintains  a  custom  must  shew  precedents  in  the  court 
rolls  to  prove  the  usage ;  for  without  such  proof,  and 
that  it  has  been  put  in  use,  although  deemed  and  re- 
puted a  true  custom,  a  Court  would  not  give  credit  to 
the  proof  by  witnesses. 
Doer.  MuoD,      45.  X  resiilar  series  of  entries  in  the  court  rolls  is 

3W1U.63.  «v    .  .,  -    . 

sufficient  evidence  of  the  customs  of  a  manor;  and  an 
ancient  vrriting,  handed  down  with  the  court  roDa  from 

Roe  V.  Pirker,  steward  to  ste^Vard,  purporting  to  be  a  customary  of  the 
manor,  is  evidence  of  a  custom. 

3>ik.i89.  4Q.  Lord  Hardwicke  has  said,  it  was  certainly  the 

rule  of  law  in  general  that  the  evidence  of  neighbour; 
ing  manors  shall  not  be  admitted  to  shew  the  custom  o( 
another  manor,  because  every  manor  is  to  be  governed 
by  its  own  customs.  But  this  rule  was  not  so  uniyerBal 
as  not  to  be  varied  in  some  instances;  as  in  mi^e 
countries,  Derbyshire,  &c.,  the  courts  of  law  had  a4' 
mitted  evidence  with  regard  to  profits  of  mines,  &c.  out 
of  other  manors,  where  they  were  analogous  and  similar, 
to  explain  or  corroborate  the  custom  of  the  manor  in 
question. 

f^2dkSi  ^-  C<^yholds  being  derived  'firom  the  tenure  in  vil- 

ut  •.  76.  lenage,  they  were  not  ori^nally  within  the  jurisdiction 
"^  "^ ""  *  of  the  king's  courts  at  Westminster.  If  the^(ore  a 
copyholder  was  ousted  by  a  stranger,  he  could  npt  im- 
plead him  by  the  king's  writ,  but  must  proceed  by 
plaint  in  the  lord's  court,  and  make  protestation  tfi  pro- 
secute the  suit  in  the  nature  of  an  assise  of  nov^  da- 
sdsin,  or  of  any  other  writ  ^hich  his  cause  required- 
Free  copyholders  were  a^o  incapable  of  suipg  or  b.^g 
^ued  in  the  usual  real  actiops ;  but  had  a  peculiar  method 
of  process,  called  a  writ  of  righ(  close. 
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48.  A  writ  of  false  judgment  does  not  lie  on  the  de-  sJottVice*- 
cisidn  pf  a  cudtomary  '^ourt:    but  (he  party  grieved  tieweii, 
must  sue  the  lord  by  petition^  in  the  nature  of  a  writ 

of  iak6  judgment ;  and  therein  assign  errors^  and  have 
remedy  according  to  law. 

49.  There  were  however  some  cases  in  which  <'he 
king's  courts  assumed  a  jurisdiction  over  copyhpMs. 

Thus  it  appears  to  have  been  settled  in  the  reign  pf  ^^**  ■•  *• 

Edw.  4.  that  if  a  copyholder  was  ousted  by  the  lord^  he 

might  maintfdn  an  action  of  trespass  agaipst  him  in  the 

king's  courts.     And  in  the  time  of  Quepn  ]piyzabe|h  it  Meiwich  v. 

WJ^s  resolved^  that  the  lessee  of  a  cppj^hold  for  pi^e  yc%r  26,  ^*     *^* 

should  maintain  an  ejectment.     For  inasmuch  as  l^is 

term  was  warranted  by  the  law^  and  the  general  custom 

of  the  realm^  it  was  but  reasonable  that^  if  he  was 

ejected^  he  should  have  an  action  of  this  kind.     Siii^p 

the  practice  of  bringing  ^ectments  for  copyholds  h^ts 

praTailec^  the  jurisdiction  of  lords  of  manors  \x^  &l]6p 

info  disuse  ;  and  the  Court  of  King's  Bench  has^  in  se-  Rex  v.  Rennet, 

ve^l  instances^  granted  a  rnqndamuB  against  a  lor^  of  6  East.  431. 

a  manor  to  admit  a  copyhojider. 

50!  The  Court  of  Chancery  has  also  assumed  a  juris-  i  P.wms.  330. 
diction  over  copyholds  ;  upon  the  principle  that  equity 
will  not  suffer  a  right  to  be  without  a  remedy.  There- 
fore^ if  an  erroneous  judgment  be  given  in  a  copyhold 
courts  a  bill  may  be  exhibited  in  Chancery  for  its  re- 
Tersal. 

51.  The  Court  of  Chancery  will  also  compel  the  lord  Cro.  j»c.368. 
of  a  manor  to  admit  a  copyholder ;  and  to  hold  a  court 
for  that  purpose.  It  will  also  moderate  the  rigour  of 
customs^  and  relieve  against  excessive  fines^  and  un- 
reasonable forfeitures;  of  which  an  account  will  be 
gi?en  hereafter. 

53.  Where  a  doubt  arises  respecting  the  customs  of  Fawcet  r. 
a  manor^  the  Court  of  Chancery  will  direct  an  issue  to  3  ves.  3M. 
try  what  those  customs  are :  but  is  not  bound  to  send 
a  custom  to  be  tried  which  frimi  facie  is  void  at  law.     ^ 
It  will  also  grant  a  commission  to  examine  witnesses  4  vcs.  Jan.  iso. 
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for  the  purpose  of  ascertaining  the  customs  of  a  manor ; 

and  to  set  out  the  boundaries  of  copyholds^  where  they 

are  intermixed  with  freeholds. 
Righu  of  Um        53.    It  has  been  shewn  that  the  freehold  of  all  lands 
^"^  granted  by  copy  remains  in  the  lord,  who  consequently 

continues  to  enjoy  a  variety  of  rights  over  those  lands, 

and  the  copyholders ;  the  extent  of  which  depends  upon 

the  quantity  of  interest  granted,  and  the  customs  of  the 

manor. 

54.  Thus  where  copyholds  are  granted  for  life  only, 
the  right  to  the  timber,  mines^  and  minerals^  continues 

im/rm,  c  3.  in  the  lord  :  but  in  the  case  of  copyholds  of  inherit- 
ance, it  will  be  shewn  hereafter  that  the  copyholder 
has  frequently,  by  particular  custom,  a  right  to  the 
timber ;  and  that  the  lord  has  no  right,  without  a  cus- 
tom, to  dig  for  mines. 

55.  The  lord  has  in  all  cases  a  right  to  fealty  akid 
suit  of  court  from  his  copyholders ;  and  is  also  entitled 
to  all  forfeitures  and  escheats :  but  he  may  by  his  li- 
cence permit  a  copyholder  to  do  many  acts  which  would 

jn/ira,  c  5.      othcrwise  opomte  as  forfeitures ;  or  by  a  subsequent: 

act  dispense  with  such  forfeitures* 


383 


CHAP.   II. 


Copyhold  Grants. 


Sect,   1«  Nature  of, 

3.  All  Lords  of  Manors 

may  make  Grants* 
10.  Though  under  personal 

Disabmhs. 
12.  Provided  they  have  a 

lawful  Estate* 
14.  A  Steward  may  make 

Grants* 
17.  To  whom  Grants  may 

be  Made. 
19.  Estates  in  Fee  and  in 


Sect.  Taily  may  be  Grants 

ed. 

23.  And  Estates  for  Life 

or  Lives. 

24.  If o  General  Oectqsaney,^ 
27.  Bui  Special  OocupoRcy 

Allowed* 
20.  The  Custom  must  be 

Observed. 
39.  Copyhold  Grants  take 

place  of  many  other 

Estates* 


Section  I. 


It. has  been  shewn  that  copyhold,  estates  are  derived  Nature  ot 
^nxn  a  voluntary  grant  by  the  lord  to  the  copyholder^ 
Kcording  to  the  custom  of  the  manor^  under  the  usual 
services  and  returns.  Grants  of  this  kind  are  still  made 
by  lords  of  manors^  of  lands  which  have  been  demised 
or  demisable  by  copy ;  whenever  they  fall  into  the  pos- 
session of  the  lord  by  escheat^  forfeiture^  or  any  other 
determination  of  a  former  grant.  Voluntary  grants  are 
DOW  also  frequently  made  in  those  manors  where  the 
custom  only  authorizes  grants  for  life  or  lives ;  for 
whenever  the  estates  thus  granted  fiedl  in^  they  are 
usually  regranted  in  the  same  manner. 
2.  Whenever  copyholds  are  transferred  fixim  one 
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person  to  another^  or  descend  to  an  heir^  a  new  grant 
is  also  made  by  the  lord ;  so  that  in  £eict  every  copy- 
hold is  held  by  a  grant  from  the  lord.     But  in  all  those 
cases  the  grantee  must  be  admitted  in  the  lord's  court, 
and  the  admittance  in  which  the  new  grant  is  con- 
tained entered  on  the  rolls ;    upon  which  the  tide  of 
the  grantee  entirely  depends. 
All  lords  of         3.  All  those  who  have  any  estate  in  a  manor^  though 
^e^graoui.    it  be  only  for  years^  or  even  at  wiU^  may  regrant  a 
c^ke^^.'pen-  copyhold  which  escheats^  or  comes  to  them  in  any 
4  lup^  23.        other  way ;  reserving  the  ancient  rents^  customs^  and 
URcp.  18.  a.    services.     And  such  grant  ^hall  bind  the  lord  who  \m 

the  inheritance  of  the  manor;  for  each  of  them  is 
dominus  pro  tempore,  and  within  the  custom.  The 
reason  is^  that  a  copyholder  does  not  derive  his  estate 
out  of  that  of  the  lord  only ;  for  then  the  copyhold  in- 
terest would  cease  with  the  estate  of  the  lord ;  but  from 
the  custom. 
Ten.  205.  4.  Lord  Chief  Baron  Gilbert  says^  the  principle  upon 

which  this  doctrine  is  founded  is^  that  copyholders  were 
originally  mere  tenants  at  will ;  and  so,  though  the  lord 
pro  tempore  had  only  a  particular  estate>  yet  he  might 
grant  copyholds ;  as  it  could  be  no  prejudice^  but  rather 
an  advantage^  to  the  succeeding  lord,  in  respect  to  the 
^ents  and  services  reserved  in  such  gpcants.  Besides, 
tihe  succeeding  lord  mi^t  turn  out  the  copyholder. 
And  when  the  law  was  so  altered  that  the  copyholder 
acquired  a  permanent  interest  in  his  estate,  it  wasstfll 
hdd  that  a  lord  pro  tempore  might  grant  copyholds  in 
fiee,  though  he  had  but  a  particular  estate. 
4  Rep.  21.  b.         6.  If  a  bishop  grants  customary  lands  by  oopy^  and 

dies ;  the  copyhold  is  not  fbtermined.  Such  a  grant 
shall  also  bind  the  crown,  where  the  temporaries  come 
4  Bac.  Ab.  72.  info  the  king's  hands.  Nor  are  bishops  aiid  other  ec* 
desiastical  peiisons  or  corporations  resttnined,  either  by 
the  Stat.  1  or  13£liz^,  from  making  gmbts  of  copyhold 
fends  in  fee^  in  tail^  for  lives^  or  yevs^  turtording  to  the 
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custom  of  the  manor.     And  no  confirmation  id  neees-  "■ 
sary  to  establish  such  grants^  though  made  by  a  sole 
corporation. 

6.  In  the  statute  1  Anne,  by  ivhich  the  crown  is  re^  Tit.  34. 
strained  from  alienation>  there  is  an  exception,  as  to 
grants  or  admittances  of  copyholds,  parcel  of  any  manor 
Monging  to  the  crown . 

7.  It  was  resolved  in  ^  Eliz.  that  a  lord  of  a  manm*  carew's  case, 
who  was  only  tenant  for  life,  or  for  any  other  particular  ^^'  ^^^' 
estate,  might  grant  cqpyholds  in  reversion,  though  not 
executed  in  the  life  of  the  ffrantor.    But  in  another  ^.^^^^'  _ 

"  Glib.  Ten.  204. 

case  the  Court  was  of  apinion,  that  to  make  such  a 
grant  good,  there  should  be  a  custom  to  enable  th'e 
lord  to  grant  in  reversion. 

8.  If  tenant  in  dower  of  a  manor  grants  a  copyhold  ^ro  eiu*^66i 
in  reversion,  where  by  custom  it  may  be  granted  in  that  iR^u.Ab.499! 

•  .,--,._--,  ,  1^1  •         1  ^    Shapland  v. 

way,  it  will  bind  the  heir ;  though  the  reversion  be  not  Radiin,  1  roU. 
executed  in  her  lifetime.    It  is  the  same  of  a  guardian  ^^'  ^^^' 
in  socage. 

9.  If  a  lord  of  a  manor  devises  that  his  executors  1  lost-  &8.  b. 
shall  grant  copyholds,  according  to  the  custom  of  the 

manor,  for  payment  of  his  debts ;  the  executor,  though 
be  has  no  estate  in  the  manor,  may  make  grants  ac* 
cordingly. 

10.  In  voluntary  e:rants  made  by  the  lord  himself  Th<»"fi:k  «nd«f 

,  .^    o  ^      J  »    personal  dis  - 

the  law  does  not  respect  the  quality  of  his  person.    For  awutiea,  co. 
be  he  an  in&nt,  wm  compos  mentis,  an  idiot  or  lunatic, 
ati  outlaw  or  excommunicate,  he  is  capable  of  making 
voluntary  grants  of  copyholds. 

11.  If  the  lord  of  a  manor  commits  felony  or  murder   ^^^'^^^ 
and  process  of  outlawry  is  awarded  against  him,  and 
ftfter  the  exigent  he  grants  copyhold  estates  according 

to  the  custom,  then  is  attainted,  the  grants  are  good  ; 

though  by  relation .  the  manor  was  forfeited  from  the 

time  of  the  exigent  awarded.    So  if  the  lord  had  been  Tit.  1.  s.  72. 

attainted  by  verdict  or  confession,  any  grant  by  copy> 

^r  the  felony  or  murder  committed,  would  be  good, 

notwithstanding  the  rdatioD.  .      . 
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u^I^i^        IS.  It  should,  however,  be  obscnred,  that  persons 
ertkte.  not  having  a  lawful  estate  in  a  manor,  cannot  m&ke 

4R«F.».ft.     copyhold  grants.     Thus  it  is  settled  that  tenants  at  suf- 
ferance, disseisors,  abatore,  or  intruders,  cannot  bind 
the  lawful  owners  of  a  manor  by  their  grants  of  copy- 
holds. 
fiS^M^'       '^'  ^'  ^""  tenant  of  a  manor  for  the  life  of  B.,  who 
2LMHI.43.      died;  A.  continued  in  possession  of  the  manor,  held 
courts,  and  made  voluntary  grants  by  copy.    Adjudged, 
that  these  grants  did  not  bind  the  lessor ;  because,  after 
the  death  of  B.,  A.  was  only  tenant  at  sufferance. 
Aitewwimtr       14.  A  Steward  of  a  manor  may  make  Voluntary  gnuits, 
Co.  c<^  t.  4s.  for  he  represents  the  lord  to  all  intents.     And  where  a 
cn^en!  SSI   copyholder  of  a  manor  belonging  to  the  crown  was  at- 
~^'*'  tainted  of  felony,  by  which  his  copyhold  escheated;  it 

VFas  held  that  the  steward  might  grant  it  again  ex  officio, 
without  any  special  warrant.  For  the  custom  of  (he 
manor  enabled  the  steward  pro  tempore  to  grant  it; 
cJ^^'Ss  ^"^  ****  crown  was  bound  by  the  custom.  But  a 
steward  appointed  by  the  king's  auditor  to  hold  a  court 
pro  hdc  vice  cannot  make  voluntary  grants  of  copy- 
holds ;  because  such  an  auditor  has  no  authority  to  ap- 
point stewards. 

15.  A  steward  appointed  by  a  private  person  may 
make  voluntary  grants  of  copyholds,  notwithslanding 
any  subsequent  disability  of  the  person  who  appointed 
him. 
Biewiu'icue.        16.  A   lord  of  a  manor  granted  the  stewardship 
^■*''  thereof  by  deed  to  W.  S.  for  life.     The  lord  was  af- 

terwards found  a  lunatic,  and  his  estate  committed  to 
the  care  of  certain  persons.  Resolved,  that  the  com- 
mittees could  not  grant  copyholds,  as  they  had  no  estate 
in  the  manor.  But  the  lunatic,  by  his  steward,  might , 
grant  copyholds,  according  to  the  custom.  It  was 
however  ordered,  that  the  steward  should  grant  none, 
without  the  privity  of  the  committees. 

17.  Ail  persons  who  are  capable  of  tddng  by  grant 
at  common  law,  are  also  capable  of  taking  grants  of 
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topyholds^  according  to  the  custom.  Thus  aa  infent^ 
a  person  of  nonsane  memory^  an  idiot^  a  lunatic^  an 
outlaw^  or  an  excommunicated  person^  may  be  grantees 
of  a  copyhold.  But  a  lord  of  a  manor  cannot  make  a 
copyhold  grant  immediately  to  his  wife. 

18.  The  Rev.  W.  Symes  being  rector  and  lord  of  ^^^J' 
the  manor  of  Compton  Martin^  in  the  county  of  Somer^  2  wii«.  r.  t&a. 
set^  the  premises  in  question  being  parcel  of  the  said 
manor^  held  by  copy,  of  court  roU^  fell  into  the  hands 
of  the  said  rector  by  the  death  of  the  last  tenant ;  and 
he  demised  the  same  to  his  wife^  to  hold  to  her  and  two 
other  persons  for  their  lives.  It  did  not  appear  that 
there  was  any  custom  in  this  or  any  other  manor^  for  a 
lord  to  grant  lands  by  copy  of  court  roll  to  his  wife  im<- 
mediately^  without  the  intervention  of  a  third  person. 

The  Court  said^  that  as  this  was  a  provision  by  a 
husband  for  his  wife^  they  would  be  glad^  if  possible^ 
to  get  over  that  maxim  of  law^  that  a  husband  and  wife 
are  one  person^  therefore  could  not  grant  lands  to  one 
another.     So^  where  there  was  no  particular  custom  in 
a  manor^  the  common  law  must  take  place.    This  was 
an  original  and  voluntary  grant  by  the  husband  to  his 
wife^  who  could  not  by  law  take  immediately  from  him, 
any  more  than  a  monk^  who  was  dead  in  law^  and  con- 
sidered as  no  person.    So  here  was  no  person  to  take^ 
for  the  wife  and  husband  were  only  one  person.    They 
were  dealing  with  a  fundamental  maxim  of  the  common 
law^  and  might  as  well  repeal  the  first  section  of  Little- 
ton^ as  determine  this  grant  from  the  husband  imme- 
diately to  his  wife  to  be  good^  where  there  was  not  so 
much  as  the  shadow  of  a  person  intervening.     The 
Court  determined^  reluctantly^  that  the  grant  was  void. 

19.  Although  a  copyholder  is  admitted  to  hold  at  the  Estates  in  fee 
will  of  the  lord,  or  according  to  the  custom  of  the  Se^anud!*^ 
manor^  and  the  freehold  remains  in  the  lord ;  yet  it  is 
roost  usual  to  grant  estates  of  this  nature  to  the  copy- 
holder and  his  heirs,  by  which  he  acquires  a  customary 
estate  in  fee  simple. 
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20.  It  was  formeriy  much  'doubted  whether  the  sta- 
tute De  Donis  extended  to  copyholds^  so  as  to  convert 
what  was  formerly  a  conditional  fee  in  a  copyhold  into 
an  estate  tail.  In  a  case  which  arose  in  18  Ja.  1.  the 
question  was,  whether  the  surrender  of  a  copyhold 
estate  to  a  person  and  the  heirs  male  of  his  body^  there 
being  no  custom  to  warrant  such  an  estate,  gave  the 
surrenderee  an  estate  tail,  or  a  conditional  fee.  And 
it  was  held  by  Croke  and  two  other  justices,  against 
the  opinion  of  Yelverton,  that  the  statute  De  Donis  did 
not  extend  to  copyholds,  consequently  that  the  sur- 
renderee took  a  conditional  fee. 

21 .  This  resolution  appears  contrary  to  the  passage 
already  transcribed  from  Littleton,  where  he  expressly 
says  that  copyholds  may  be  granted  in  tail.  But  Lord 
Coke  was  of  opinion  that  Littleton  must  be  understood 
to  speak  only  of  such  copyholds  as  might  be  entailed  by 
the  particular  customs  of  the  manors  whereof  they  were 
held ;  in  which  case  the  statute  De  Donis  co-operating 
with  the  custom,  would  give  to  such  an  estate  all  the 
qualities  of  an  estate  tail.  And  he  adds,  that  although 
lands  have  anciently  and  usually  been  granted  by  copy 
of  court  roll,  to  many  men  and  the  heirs  of  their  bodies, 
that  would  not  prove  a  custom  of  entailing  copyholds ; 
for  such  grants  might  have  created  conditional  fees. 
But  if  a  remainder  had  been  limited  over,  after  such  an 
estate,  and  enjoyed ;  or  if  the  issue  had  avoided  the 
alienation  of  the  ancestor,  or  recovered  the  same  in  a 
writ  otformedon  in  the  descender ;  these  and  such  like 
would  be  sufficient  to  prove  a  custom  of  entailing. 

22.  In  a  special  verdict  in  7  Ann.  the  question  was, 
whether  a  copyhold  could  be  entailed,  without  laying  a 
special  custom  for  so  doing ;  it  was  adjudged  by  the 
whole  Court  that  it  might.  Lord  Holt  rejected  the 
notion  of  Lord  Coke  about  the  statute  De  Donis  co* 
operating  with  the  custom  :  and  held  that  that  statute 
turned  all  conditional  fees  into  estates  taiL  It  has  been 
the  constant  practice   for  the  last   century  to  Bmit 
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copyholds  to  persons  and  the  heirs  of  their  bodies; 
and  yet  there  is  no  case  in  which  any  doubt  has  arisen 
but  that  this  was  an  estate  tail  within  the  statute  De 
Danis. 

23,  Copyholds  may  also  be  g^nted  for  life  or  lives  ;  ^^  "  ^^^  for 
and  in  many  manors  the  custom  is  to  grant  copyholds 
for  one^  two^  or  three  lives.     In  some  of  those  manors  . 
the  custom  gives  the  copyholder  a  right  to  a  renewal  of 
the  grant  upon  the  falling  of  the  lives^  from  which  they 
are  called  tenant-right  estates.     And  where  copyholds  J^^^^^  ^' 
are  granted  for  lives,  the  person  who  pays  the  fine 
takes  the  beneficial  interest,  and  the  otherp  named  in  Tit.  12.  c.  1. 
the  grant  are  only  trustees  for  him. 

24r.  It  appears  to  have  been  resolved  in  15  Jac.  1.  Nogenena 
that  if  a  copyhold  is  granted  to  two  persons  for  the  Ven  v,  Howeii, 
lives  of  three  othei:iSj  and  the  tenants  pou  auter  vie  die^ 
living  the  eestuis  que  vie,  there  shall  be  no  occupant, 
but  the  lord  of  the  manor  shall  have  the  estate :  for  no 
one  can  gain  a  copyhold  by  occupancy,  but  by  the  ad- 
mission of  the  lord.    And  Lord  Holt  has  said  that  an  2Ld.iuyiii. 

1  AAA 

occupancy  is  for  supplying  the  freehold  :  but  the  free- 
hcrid  of  a  copyhold  estate  is  in  the  lord,  and  the  tenant 
has  only  an  estate  at  will. 

25.  The  statutes  29  Cha.  2.  and  14  Geo.  2.  which 
have  been  already  stated,  and  by  which  estates  pour 
auter  vie  are  appropriated,  do  not  extend  to  copyholds. 

26.  *A  tenant  pour  auter  vie  of  a  copyhold  died  in  the  zoache «. 
lifetime  of  the  cestui  que  vie  ;  his  administrator  was  ad-  7  Eut  I86. 
niitted,  and  brought  an  ejectment  for  the  recovery  of 

the  land.  It  was  held  that  the  statutes  29  Cha.  2.  and 
14  Geo.  %.  did  not  affect  copyholds  ,  for  they  only  ex- 
tended to  Estates,  by  the  appropriation  of  which  no  per- 
sons would  be  injured.  Whereas,  if  they  were  con- 
strued to  extend  to  copyholds,  they  would  operate  to 
the  prejudice  of  the  lord. 

27.  There  may,  however,  be  a  special  occupancy  of  Bat  ipedAi  oc- 
a  c(q[>yhold  ;  for  Lord  Chief  Baron  Gilbert,  after  citing  \IV^ 

the  resolution  in  Ven  v.  Howell,  says  ; — if  the  limitation ^^^  ^  ^, 

VOL.   1.  u 
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hftd  been  to  the  tenants  and  their  liei)r8>  daring  fbefim 
of  the  cestuis  que  vie,  the  heir  in  such  oise  would  havs 
the  estate^  not  the  lord  ;  because  he  had  excluded  him^ 
self^  and  expressly  granted  the  copyhold  to  the  grantee 
and  his  heirs^  during  such  a  time.  And  thisi  doctrine 
has  been  confirmed  in  the  following  case : — 
2Bh!ikuR^'  28.  Juliana  Ramsey  surrendered  certain  copyhold 
^^^^'  estates^  to  the  use  of  Richard  Tonson^  his  heiis  and 

assigns^  for  her  life ;  and  he  was  admitted  accordingly. 
Richard  Tonson  died  in  the  lifetime  of  Juliana  Ramsey  ; 
and  the  question  was^  whether  his  heir  was  entiti^  as 
special  occupant  ? 

Lord  Chief  Justice  De  Grey  said,  that  though  in 
copyhold9  there  could  be  no  general  occupant^  since  the 
fi^hold  was  never  out  of  the  lord^  yet  it  did  not  Mkif 
there  could  be  no  special  occupant,  when  the  lord  had 
expressly  granted  the  estate  to  one  and  his  heirs,  during 
the  life  of  A.  B.  Indeed  the  term  of  special  occupuit 
was  in  such  case^  and  in  all  others^  a  very  forced  and 
improper  phrase;  and  he  thought  there  was  great 
weight  in  what  was  said  by  V aughan^  201 . — that  the 
heir  took  it  as  a  descendible  freehold.  Such,  however^ 
was  the  language  of  the  law.  The  Court-  was  unani* 
mously  of  opinion  that  the  heir  of  Richard  Tonson  took 
as  special  occupant. 
The  custom  29.  In  all  voluntary  grants  of  copyholds;  the  custom 
leired.  of  the  manor  must  be  strictly  observed.     And  Lord 

Co.  Cop.  B.41.  Coke  says,  that  though  it  is  in  the  lord's  power  to  keep 

the  land  in  his  own  hands^  or  to  dispose  of  it  at  his 
pleasure;  yet,  because  in  disposing  of  it  he  is  bound 
to  observe  the  custom  precisely  in  every  point ;  and 
can  neither  in  estate  or  tenure  bring  in  any  alteration  ; 
in  this  respect  the  law  accounts  him  custom's  instru- 
ment. 
Ten.  198.  30.  Lord  Chief  Baron  Gilbert  has  observed  on  this' 

pas^ge,  that  the  reason  of  it  seems  to  be,  because  there 
is  nothing  but  custom  to  warrant  the  grant  l^y  copy, 
which  ought,  therefore,  to  be  strictly  pursued,  as  to  the 
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estates^  customs^  services^  and  tenures ;  or  else  it  is  not* 
the  estate  that  was  g'ranted  before.  Yet  if  there  be  a 
copyholder  in  fee^  it  seems  the  lord  may  release  part  of 
the  services,  and  not  do  any  prejudice  to  the  copyholder's 
estate  ;  for  there  is  an  estate  in  being,  that  appears  to 
be  the  old  estate.  But  when  the  lord  grants  a  new 
estate  by  copy^  since  it  is  an  estate  against  common 
rights  and  warranted  only  by  the  custom,  that  must  be 
strictly  pursued  to  bind  the  heir. 

31.  So  strict  is  the  law  in  this  respect,  says  the  same  '^^^  ^^' 
author,  that  if  the  rent  be  reserved  in  silver,  where  it 
anciently  was  in  gold ;  or  payable  at  two  feasts,  where 
anciently  it  was  payable  at  one;  or  if  two  copyholds 
escheat,  one  usually  demised  for  twenty  shillings,  and 
the  other  for  ten  slrillings,  and  the  lord  demises  both  for 
thirty  shillings,  it  is  not  good. 

33.  With  respect  to  the  estate  which  the  lord  may  i  lut  52.  b. 
grant,  it  has  been  resolved  ip.  many  cases  that  a  custom 
enabling  the  lord  to  grant  greater  estates  will  also  enable 
him  to  grant  lesser  ones. 

33.  Thus  where  the  custom  of  a  manor  was,  that  oravenorv. 
copyholds  m^ht  be  granted  in  fee  simple ;  a  grant  to  4  Rep.  23. 
one  and  his  heirs  of  his  body  was  held  to  be  good.  For 
whether  it  was  a  fee  simple  conditional,  or  an  estate 

tail,  it  was  within  the  custom.  So  the  lord  mightgrant 
for  life  or  for  years  by  the  same  custom ;  for  an  estate 
in  fee  simple  included  all. 

34.  The  custom  of  a  manor  was  to  grant  copyholds  |t«nton  v. 

in  fee  or  for  life  8olummodo  ea  capienti  extra  manusi  Cro.  Eik  373. 
damim.  A  grant  was  made  to  one  for  life,  remainder 
in  tail,  remainder  in  fee.  It  was  objected,  that  it  ought 
to  be  an  immediate  taking,  therefore  the  remainder  was 
void ;  also  that  the  custom  did  not  warrant  any  estate 
but  for  life,  and  in  fee.  The  Gourt  resolved,  that  the 
grant  was  good  enough ;  and  that  the  custom  that  it 
should  be  granted  solummodo  ea  capienti  was  void. 

35.  If  customary  land  has  been  always  granted  in  Kemp  v. 
fee,  and  upon  an  escheat  the  lord  grants  it  for  life,  it  1  Leon.  55. 

V  2 
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will  be  good;  for  the  custom  which  enables  him  to 
grant  in  fee  will  enable  him  to  g^nt  for  life.  And 
after  the  death  of  the  grantee  for  life^  the  lord  may 
grant  the  same  in  fee ;  for  the  grant  for  life  was  no 
interruption  of  the  custom. 
v«i».Howdi,       36.  If  the  custom  of  the  manor  be,  that  copyholds 

may  be  granted  for  three  lives,  an  estate  may  be  granted 

to  three  persons  for  the  lives  of  two ;  for  this  is  not  a 

greater  estate  than  for  three  lives. 

Downs  V.  S7.  It  was  found  by  special  verdict,  that  the  land  \n& 

Cto.  ^.  323.  ancient  copyhold,  demisable  for  one  or  two  lives ;  that 

it  was  granted  by  copy  to  J.  Downes^  the  husband  of 

^    the  plaintiff,  habendum  to  him  for  life,  and  to  the  jdain- 

tiff  durante  viduitate  tud.    The  question  was,  if  this 

were  warranted  by  the  custom,  for  the  wife's  estate ;  for 

it  was  no  absolute,  but  a  limited  estate.   All  the  justices 

held,  without  any  argument,  that  it  was  good ;  for  when 

the  custom  warranted  the  greater  estate  for  life  to  be 

made,  it  warranted  the  lesser  estate ;  especially  b^e, 

because  this  was  also  an  estate  for  life,  but  limited,  and 

as  it  were  conditional. 

smar^e  «.  38.  By  the  custom  of  the  manor  of  Tregoar  in  Com* 

2  Ld.  luyiii.     wall  customary  lands  are  demisable  by  copy  of  court- 

6iiod^  ^     .  roll  to  two  or  three  persons,  for  term  of  their  lives,  and 

the  life  of  the  longest  liver  of  them,  habendum  $ucce$swi 
gicut  nominantur  in  chartd,  ^c.  et  non  aliter  :  and  the 
person  first  named  in  the  grant  enjoys  the  tenements  to 
him  alone  during  his  life,  and  so  does  the  second  and 
third  ;  and  the  lord  is  entitled  to  a  heriot  of  every  such 
person  successively  dying  seised.  The  lord  granted 
the  tenements  in  question  to  one  Thomas  Norton  and 
Ids  assigns,  habendum  to  him  and  his  assigns,  for  the 
Kves  of  J.  P.,  W.  W.,  and  of  the  said  T.  Norton,  and 
of  the  longer  liver  of  them  successive.  The  question 
was,  whether  this  grant  was  warranted  by  the  custom. 
It  was  contended  that  it  was  void  in  toto,  not  being 
pursuant  to  the  custom ;  for  the  grant  was .  to  Thomas 
Norton  and  his  assigns,  habendum  for  bis  pwn  lif^i  and 
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IheKves  of  J.  P.  and  W.  W.,  which  varied  from  the 
custom;    and  though    the  grant  was    of   an  inferior 
interest  than  was  allowed  by  the  custom^  yet  it  being 
prejudicial  to  the  lord,  in  respect  of  his  tenure,  and 
of  his  services,  the  custom  would  not  warrant  it     In 
this  case  T.  Norton  was  tenant  for  his  own  life,  and  the 
fives  of  J.  P.  and  W.  W. ;  for  tliey  were  not  named  to 
take  an  interest,  but  only  added  by  way  of  limitation  of 
estate;  so  that  upon  the  death  of  T.  Norton,  if  either 
of  the  two  other  lives  were  in  being,  there  would  be  an 
occupant  of  the  copyhold,  which  would  be  an  injury  to 
the  lord,  when  a  stranger  would  have  power  to  come 
in  without  his  consent.     Lord  Chief  Justice  Holt  said, 
the  custom  consisted  of  three  parts;  I.  As  to  the  con^ 
stitution  of  the  estate  granted,  which  must  be  by  copy 
of  court-roll.     2.  As  to  the  extent  of  the  estate,  which 
must  not  be  above  three  lives.     3.  As  to  the  manner  of 
the  estate,  which  was  different  from  the  constitution  of 
the  law,  by  the  operation  of  the  custom ;  viz.  to  two 
or  three,  habendum  miccessivi  sictU  nominantur.  When 
a  custom  enabled  the  lord  to  grant  for  three  lives,  he 
could  grant  for  one  life,  for  it  was  within  the  custom. 
The  cases  cited  in  support  of  the  grant  were  in  point. 
Where  the  custom  was  to  grant  in  fee,  yet  the  lord 
might  grant  to  one  for  life,  with  a  remainder  to  another 
in  tail,  as  in  the  case  of  Stanton  v.  Barnes  ;  and  it  was  Amt,  %.  34. 
good,  though  the  custom  was  to  grant  an  entire  estate 
in  fee  simple     So  where  the  custom  was  to  grant  for 
life,  a  grant  durante  viduitate  was  good  ;  as  in  the  case 
of  Downes  v.  Hopkins,  though  it  had  a  different  de-  Anie^9.d!f. 
termination  ;  because  it  was  a  lesser  estate,   and  so  , 
within  the   custom.     Here  the  grant  was  only  to  T. 
Norton  during  his  own  life,  and  the  lives  of  the  other 
two ;  the  consequence  of  which  was,  that  if  T.  N.  died 
living  the  cestuis  que  vie,  since  there  could  be  no  oc- 
cupant 6f  a  copyhold  estate,  the  lord  upon  bis  death 
would  have  his  heriot  custom,  and  also  the  land.     So 
that  it  would  be  no  inconvenience^  though  the  lord  had 
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no  heriot  upon  the  death  of  the  other  two^  because  be 

M^ould  have  the  land  itself. 

The  Court  was  unanimously  of  opinion  that  the  grant 

was  good, 
^to  uie         ^^^  As  copyhold  grtints  derive  their  eflFect  from  Ac 
piaceof  many  custom  of  the  manor,  and  not  from  the  estate  of  thelord ; 

other  estates* 

they  are  considered  as  paramount  to,  and  vnll  take 
place  of  many  other  titles  and  estates^  prior  to  them  in 
point  of  time. 
g«»»-  40.  A  lord  of  a  manor  granted  copyhold  lands  for 

1  Leon.  16.     three  lives^  and  after\fards  married.    The  lives  deter- 
8  Rep!  63!  h.    mined  during  the  coverture.     The  lord  entered  upon 

those  lands,  and  kept  them  in  his  own  hands  for  some 
time ;  he  then  granted  them  out  again  by  copy,  and 
died.  The  wijfe  of  the  lord  claimed  dower.  It  was  re- 
solved that  the  copyholder  should  hold  the  lands  dis- 
charged of  dower  ;  because  he  was  in  by  the  custom, 
which  was  paramount  to  the  title  of  dower* 
^o- Cop.  i.M.  41.  Lord  Coke,  however,  says,  if  the  heir  after  the 
n.6.  death  of  the  ancestor,  and  before  an  assignment  of 

dower  to  the  widow,  had  granted  lands  by  copy,  the 
widow  might  avoid  these  grants ;  because  instantly 
upon  the  death  of  the  husband  her  title  to  dower  vras 
complete,  and  nothing  more  was  wanting  to  the  con- 
£rmation  of  her  interest. 

43.  Voluntary  grants  of  copyholds  will  also  take  place 
of  any  prior  charges  or  incumbrances,  created  by  the 
lord  who  makes  such  grants, 
stnds  V.  43.  The  Earl  of  Westmoreland  being  seised  in  fee 

2  Leon.  109.     of  the  manor  of  Kennington,  granted  a  rent-charge  to 

Sir  W.  Cordell  for  life.  He  afterwards  made  a  feoffment 
of  the  manor  to  Sir  John  Clifton,  who  made  a  volun- 
tary grant  of  a  copyhold  to  one  Sands  for  life,  according 
to  the  custom  of  the  manor,  the  same  being  an  ancient 
copyhold.     The  rent-charge  being  in  arrear,  a  distress 

3  Leon.  59.  .was  made  on  the  copyhold  granted  to  Sands  After 
2  Brown.  208. '  gTcat  difference  of  opinion,  it  seems  to  have  been  finally 
^^'^^^'i  settled  that  tbfi  copyhold  was  not  chaigeablc;  becauy 


Title  X.  Copyhold.  Ch.  IL  s.  43-45.  295^ 

the  estate  of  the  copyholder  was  derived  from  the  cus- 
tom^ which  was  paramount  to  the  charge. 

44.  The  same  point  is  laid  down  by  Lord  Goke^  who  Co.  Cop.  g.34. 
gaySj  if  the  lord  of  a  manor  acknowledges  a  statute^  and 

then  grants  lands  by  copy^  and  after  the  manor  is  de- 
livered to  the  cognizee  in .  extept^  the  grant  by  copy 
cannot  by  this  be  impeached. 

45.  Although^  by .  an  entry  for  a  condition  broken^  Tit.  I3.c2.  . 
prior  estates  and  incumbrances  are  in  general  defeated ; 

yet  copyhold  grants  form  an  exception^  of  which  an 
account  will  be  given  hereafter. 
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CHAP.  in. 


Incidents  to  Copyholds. 


Sect.  !•  Copyholden   iubjeet  to 

3.  EniUkd  to  Estaven. 
7.  But  cannot  in  general 
commit  Watte* 

16.  Copyholdi  are  descend^ 

ible. 

17.  AUenahh  and  deviioble. 

18.  May  be  leased  for  Year$. 
91.  Not  liable  to  Debts. 
23.  Sul^ect  to  Free  Bench, 
Si.  Which  may  be  barred 

by  a  Jointure* 


Sect*  34.  And  by  the  AUenaSon 
of  the  Husband. 
41.  Or   even    an   Agree* 

ment  to  convey. 
43.  And  by  Forfeiture. 

46.  And  by  a  grant  of  ike 

Freehold  to  the  Hut- 
band. 

47.  A   Devise    may    bar 

Free^bench* 
49.  Subject  to  Curtay. 
64.  What  Statutes  extend 

to  Copyholds* 


Copvliolden 
•amect  to 
fealty*  he 
Lit.  s.  84. 132. 
llaft.63.a^ 


*AKt§9Ck.\. 


Section  I. 

Bt  the  general  custom  of  all  manors^  several  services 
are  due  by  copyholders  to  their  lords^  of  which  the  first 
is  fealty.  And  Lord  Coke  says^  the  dmng;  fealty  by  a 
copyholder  proves  that  so  long  as  he  observes  the  cus- 
toms of  the  manor,  and  performs  his  services,  he  has  a 
fixed  estate ;  for  tenant  at  will^  that  may  be  put  out  at 
pleasure,  shall  not  do  fealty.  The  taking  the  oath  of 
fealty  is,  however,  now  usually  respited. 

3.  Suit  of  court  is  another  service  to  which  all  copy- 
holders are  bound ;  for  otherwise  it  would  be  impos- 
sible for  the  lord  to  hold  a  copyhold  court.  And  it  has 
been  stated,  that  every  copyholder  is  bound  to  attend 
the  lord's  court,  and  to  be  sworn  of  the  homage.  In 
many  manors  copyholders  are  also  liable,  by  particular 
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-tustom^  to  the  payment  of  rent-service^  rents  of  assise^ 
and  reliefs;  and  to  the  performance  of  a  variety  of 
senrices. 

3.  It  was  resolved  in  8  Jac.  1 .  that  every  copyholder  Entitled  to 
may^  of  common  rights  and  as  a  thing  incident  to  the  He:^doii  v. 
grants  take  housebote^  hedgebote^  and  ploughbote,  upon  is'a^  6& 
his  copyhold.     But  this  right  may  be  restrained  by 
custom ;  namely^  that  the  copyholder  shall  not  take  it 

unless  by  assignment  of  the  lord^  or  his  bailiff.  The 
lord  cannot^  therefore^  cut  down  all  the  timber  trees  oA 
a  copyhold  estate^  but  must  leave  sufficient  for  the  re- 
paration of  the  houses^  and  for  ploughbote^  &c. 

4.  A  copyholder  brought  an  action  of  trespass  against  A»iiine»d  v. 
the  lord  of  the  manor  for  cutting  down  trees  on  his  Pj^*^ 
copyhold^   alleging  a  custom  within  the  manor  that  55  !• 
every  copyholder  for  life^  &c.  had  used  to  have  all 
timber  trees  growing  upon  his  land  for  the  reparation 

of  houses;  and  that  all  the  timber  trees  growing  upon 
the  said  lahds  were  not  sufficient  for  the  reparations^ 
&c.  The  whote  Court  were  clearly  of  opinion  that 
judgHient  ought  to  be  given  for  the  copyholder^  because 
it  appeared  he  had  not  enough  to  repair  without  those 
trees ;  therefore  judgment  could  not  be  given  for  the 
defendant  vnthout  overthrowing  the  case  of  Hey  don  v. 
Smith.  And  Lord  Chief  Justice  Holt  said^  that  a  copy- 
holder holds  the  trees  by  copy  of  court  roU^  as  well  as 
the  land ;  therefore  it  seemed  to  him  that  the  lord  could 
not  cut  the  trees  growing  upon  the  copyhold.  That 
Cro.  Ellz.  361.  says^  the  copyholder  might  lop  the  trees 
without  u  special  custom^  which  shewed  that  the  copy- 
holder had  a  special  property  in  them. 

This  judgment  was  affirmed  in  the  Exchequer  Cham-  i  saik.  638. 
ber^  and  reversed  in  the  House  of  Lords,  {a) 

{a)  The  printed  case  in  this  appeal  is  in  Mr.  Serjeant  Hill's  Col- 
lection of  Cases  in  the  House  of  Lords,  (now  in  Lincoln's  Inn  Library) 
on  th^  back  of  which  is.  written  by  Lord  Chief  Baron  Ward — ^^  This 
judgment  ^vraa  reversed  by  eleven  against  ten  lords,  and  against  the 
optnibn  of  ail  the  judges'  of  England." 
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5.  Where  the  custom  of  the  manor  is^  that  the  ce|>y- 
holder  shall  employ  the  timber  eut  down  in  tbe  repara- 
tion of  his  tenements^  yet  as  to  the  tops  and  heaky 
which  cannot  be  employed  in  rcqpairs^  he  may  seU  them 
towards  defraying  the  charges  of  the  rqpasalioia. 

6.  The  Court  of  Chancery  will  direct  a  commisttoii 
to  set  out  sufficient  timber  and  wood  for  the  d^pyliold^r^ 
for  all  manner  of  botes  a.nd  e8toven»^  eibcerding^'totjlte 
custom  used  within  the  manor;  ^and  the  vest  £»r  the 
use  of  the  lord. 

7.  A  copyholder  cannot  *  commit  any /kind  -  of  waste^ 
unless  there  be  a  particular  custom  to^ifta^mtat  it>  for 
the  timber  growing  on  oopylield  ctetat^  is^  by  the  ge- 
neral custom  of  most  ifianors^  the  property  tif  Ihe  lord, 
who  may  cut  it  down ;  provided  he  teaves  ^  duffioient 
quantity  for  the  repairs  of  the  copyhold. 

8.  A  copyholder  in  fee  may  however^  by  the  particu- 
lar custom  of  a  manor,  have  a  right  to  cut  down  timber 
trees  growing  on  his  ec^yfaold^  and  to  sett  them  at  hb 
pleasure^  which  has  been  adjudged  to  be  a  good  cus- 
tom. It  has  also  been  hdd^  that  \vhere  a  oepyiiolder 
for  life  had  a  power  of  nominating  fais  uceessor^  a 
custom  enabling  him  to  fell  limber  was  good ;  beoruae 
he  was  quasi  a  copyholder  in  fee. 

9.  A  custom  that  a  copyholder  for  iife  may  cut  down 
timber  is  unreasonable  and  void ;  €brit  is  a.destniotion 
of  the  inheritance;  and  contrary  to  the  nature  of  an 
estate  for  life.  And  in  a  modem  case  it  was  hdd^  that 
a  copyholder  for  three  lives^  without  any  power  of  com- 
pelling his  lord  to  renew^  could  not  cut  down  tnnlier. 

10.  It  has  been  laid  down  by  Lord  Eldon^  that  the 
lord  of  a  manor  has  not  by  law^  indqieiidehdy  of  cus- 
tom^ any  such  property  or  interest  hi' ^le  timber  -glow- 
ing on  the  copyhold  premises  of  a  tenant^  as  entitles 
him  to  enter  and  cut.  Th&t  generally  if  there  fe  no 
custom  for  the  teiiabts  of  a  manor  to  cut  timber^  it  lie- 
longs  to  the  lord.  That  it  seemed  there,  might  b^  ois 
to  timber  on  copyhold  premises^  whatvnay  eiust  un* 
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questionably  as  t6  miiles^  a  custom  that  the  lord  cannot 
take  without  consent  of  the  copyholder^  and  vice  versd. 
That  a  copyholder  might  by  the  custom  have  such  an 
interest  in  the  -timber  that  he  might  himself  cut  it.  So 
he  might  have  a  special  interest  to  prevent  the  lord's 
cutting :  but  such  a  custom  ought  to  be  proved  by  ex- 
tremely strong  evidence. 

1 1 .  The  right  of  a  copyholder  to  cut  down  timber  is  ^c^  »• 
a  legal  one.     Where  he  exceeds  or  abuses  it^  he  will  4Ve8. 700. 
forfeit  his  copyhold ;  therefore  the  Court  of  Chancery         ^  *  ** 
will  not  grant  an  injunction^  at  the  suit  of  a  lord  of  a 
manor^  to   restrain  his  copyholder  from  committing 
waste. 

12.  It  is  laid  down  by  Lord  C.  B.  Gilbert,  that  a  Ten.  327. 
xopy holder  of  inheritance  cannot,  without  a   special 
custom,  dig  for  mines  •;  neither  can  the  lord  dig  in  the 
copyholder's  land,  on  account  of  the  great  prejudice 

-he  would  thereby  do  to  the  copyhold.    And  this  doc- 
trine was  confirmed  in  the  following  case. 

13.  An  action  of  trover  having  been  brought  by  the  |5^-S"^J*' 
iord  of  a  manor,  by  the  direction  of  the  Court  of  Chan-  wms.  408. 
eery,  a^nst  a  customary  tenant,  for  ore  dug  and  dis- 
posed of  by  the  tenant;  there  never  having  been  a 

mine  of  copper  before  discovei'ed  in  the  manor,  the 
jury  could  not  find  that  the  customary  tenant  might  by 
custom  dig  and  open  new  copper  miiies.  Lord  Cowper 
held  that  neither  the  tenant  without  the  licence  of  the . 
lord,  nor  the  lord'  without  the  cofosent  of  the  tenant, 
could  dig  in  the  copper  mines;  being  new  mines. 

14«  It  was  resolved  in  a  modern  case,  that  the  lord  Bourne  v. 
of  a  manor,  as  such,  had  no  rifi^ht,  without  a  custom,  lOEut  i89. 
to  entet  upon  the  copyholds  within  his  manor,  under  D8nid,M.273. 
which  there  were  mines  aiid  veins  of  c6al,  in  order  to 
•  work  them ;  and  that  the  copyhtdder  might  maintain 
trespass  against  him.  .   . 

16.  Lord  Coke  -has  laid  it  down  that  a  xopthoMer  U^J^-^Jt 

^  QUb*  Ten*  335« 

is  punishahle. for. permissive  waste;  and  though  there 
are  some  authorities  againslr:him,  .yet  this  ap|>etfr8.io  foe 
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now  admitted.  But  I  apprehend  it  only  applies  to  copy* 
holds  held  for  lives^  not  to  those  held  in  fee.  \i,  there- 
fore^ a  copyholder  for  life  suffers  the  buildings  to  decay> 
it  is  waste ;  so  if  he  erects  a  house  on  his  kLtid>  and 
Buffers  it  to  &U  down^  it  is  waste. 

16.  Where  a  copyhold  estate  is  granted  to  a  person 
and  his  heirs^  it  is  descendible  according  ta  the  rules 
of  the  common  law  ;  unless  the  custom  is  otherwise^  in 
which  case  the  custom  must  prevail.  But  copyholds 
do  not  in  other  respects  partake  of  the  nature  of 
freehold  estates  of  inheritance.  For  as  they  are  de- 
scendible only  by  custom^  they  have  not  any  of  the  col- 
lateral qualities  of  descent^  unless  those  qualities  are 
also  established  by  the  customf. 

17.  Copyholds  are  not  alienable  by  feoffment,  or 
other  common  law  assurance :  but^  by  the  general  cus- 
tom of  all  manors^  a  copyholder  may^  by  surrendering 
his  estate  to  the  lord^  to  the  use  of  a  purchaser^  ef- 
fectually alienate  it.  Copyhold  estates  are  also  in- 
directly devisable^  though  not  within  the  statute  of 
Wills.  But  there  are  some  customary  estates  in  the 
norths  which  are  not  devisable^  either  directly  or  in- 
directly. 

18.  By  the  general  custom  of  all  manors^  a  copy- 
holder may  make  a  lease  for  one  year;  and  with  the 
licence  of  the  lord  he  may  make  a  lease  for  any  number 
of  years.  Lord  Coke  says^  if  the  lessee  be  ousted,  he 
shall  not  sue  in  the  lord's  court  by  plaint,  but  &haU  have 
an  ejectment  at  the  common  law;  because  he  has  not 
a  customary  estate  by  copy,  but  a  warrantable  estate, 
by  the  rules  of  the  common  law. 

19.  In  the  case  of  a  lease  by  licence  of  the  lord>  die 
lessee  may  assign  it^  or  make  an  under  lease  for  years> 
without  any  new  licence ;  for  the  lord's  interest  is  dis- 
charged for  so  many  years.  And  if  the  copyholder 
should  die  without  heirs^ '  yet  the  lease  shall  stand 
against  the.  lord^  by  reason  of  his  licence^  which 
amounts  to  a  confirmation. 
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SO.  Th€  lord  can  only  grant  a  licence  to  lease  dar-  Giu>.  299. 
ing  the  continuation  of  his  own  estate  in .  the  manor.  « 

Therefore  a  lease  for  years  made  by  licence  of  a  lord., 
who  is  only  tenant  for  life,  will  cease  at  his  death.. 

21.  Copy  holds,  are  not  liable  to  the  payment  of  debts.  Not  liable  to 
even  of  record ;  nor  to  debts  due  to  the  crown.     Be-  4Vcp.  22.  u 
cause  if  a  creditor  were  allowed  to  take  possession  of  ^^ l^Budd, 
a  copyhold  estate,  it  would  be  prejudicial  to  the  lord,  g  vwTaM.^^' 
And  where  a  copyholder  in  fee  simple  dies,  his  estate 

is  not  assets,  in  the  hands  of  his  heir,  as  freehold  lands 

are,  for  payment  of  specialty  debts.     But  a  copyhold  coombes ». 

may  be  charged  by  will,  with  the  payment  of  debts.        Gib.oii,rit.38. 

22.  Copyholders  not  having  the  freehold  of  the  lands,  subject  to  free 
their  widows  are  not  entitled  to  dower.     But  in  most  4  Rep!  22.  a. 
manors  in  which  there  are  copyholds,  there  is  a  custom 

that  the  widows  of  copyholders  shall  have  a  certain  por- 
tion of  their  husband's  lands,  for  their  support,,  which 
is  generally  called  the  widow's  free  bench.  As  this 
right  depends  upon  the  particular  customs  of  each 
manor,  it  varies  in  different  manors,  both  as  to  the 
quantity  to  which  the  widow  ia  entitled,  and  the  con- 
ditions under  which  it  is  held. 

23.  In  inost  manors  free  bench  consists  of  one  half  ^  inn.  33.  b. 
of  the  husband's  copyhold ;  in  others  of  a  third,  or  a 

fifth;  and  in  some  few  of  the  whole.  It  is  generally  an 
estate  for  life ;  in  many  manors  it  is  forfeited  by  incon- 
tinency,  or  a  second  marriage  ;  as  in  the  manors  of  East 
and  West  Emborne  in  Berkshire,  where  the  widows  of  Biottnt-Fngm 
copyholders  are  entitled  to  free  bench,  dum  sola  et 
casta  Juerint.  But  if  a  widow  is  found  guilty  of  incon- 
tinency,  she  loses  her  free  bench ;  unless  she  comes 
into  Court  riding  backwards  upon  a  black  ram,  and  re- 
peats certain  words.  The  same  custom  prevails  in  the 
manor  of  Chadleworth  in  Berkshire,  and  that  of  Torre 
in  Devonshire. 

24.  Free  bench  is  not  incident  to  copyholds  of  in- 
heritance alone;  but  also,  in  some  manors,  to  copy- 
holds granted  only  for  life. 
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?T^?v,.         ^'  Lord  Ho^vard  beinfir  seised  of  the  manor  of 

Bartlet,  Hob.  ,  ^ 

181.  Stockwood  in  Dorsetshire^  where  the  custom  wasi  that 

the  widows  of  copyholders  for  live^  should  enjoy^  dur- 
ing their  widowhood^  the   customary  lands  of  which 
their  husbands  died  seised ;  granted  a-  customary  tene- 
sdinbiiry  V.      ment  to  John  Bartlet  for  life^  by  copy.  It  was  resolved, 
Hurd,fa/v«-     that  upon  the  death  of  J.  Bartlet  his  wife  should  have 

her  widow's  e^tate  in  the  land>  it  being  an  excrescence, 

which  by  the  custom  grew  of  itself  out  of  the  estate. 

Giib.  Ten.  288,      gfi.  A*  rfffht  to  free  bcuch  attaches  before  the  ad- 

Atkiii8,Tit.37.  mittance  of  the  husband,  either  upon  a  descent  or  a  sur* 

iit.'i2.c.2.     render.     But  a  widow  is  not  entitled  to  free  bench  out 

of  the  trust  of  a  copyhold. 
Baker v.Beres.      27.  Where  the  widow  of  the  ancestor  holds  a  moiWy 

of  the  copyhold,  as  her  free  bench  ;  the  widow  of  the 

son  will  only  be  entitled  to  a  moiety  of  the  remaining; 

Tit.  6.  c.  3.      moiety,   upon  a  principle   established  in  the  case  of 

dower. 
4  Rep.  30.  b.        28.  Where  a  widow  is  entitled  to  free  bench,  she 

shall  have  all  the  incidents  to  dower ;  and  will  there- 
fore be  entitled  to  the  same  damages,  under  the  statute 
Gland's  case,    of  Mcrton,  as  a  dowrcss.     And  where  free  bench  de- 
cro.  Eiiz.  460.   termincs  by  the  act  of  God,  there  shall  be  emblements, 
Tit.  3.  c.  1.       ^  .^  ^^^  ^^g^  ^^  ^  freehold  estate  for  life.     But  where 

it  determines  by  the  act  of  the  widow,  as  by  incon- 
tinency,  or  a  second  marriage,  it  is  otherwise. 
Kttdi.  123,  29.  If  the  widow  be  entitled  to  the  whole  of  the 

copyhold,  as  her  free  bench,  she  may  enter  immedi- 
ately ;  as  the  law  casts  the  possession  upon  her,  in  the 
same  manner  as  it  does  upon  the  heir,  in  cases  of  de- 
scent. Where  the  widow  takes  a  portion  only,  it  should 
seem  that  the  possession  is  not  cast  upon  her^  any  more 
than  in  the  case  of  dower  at  common  law.  Conse- 
quently that  she  is  not  entitled  to  enter,  without  an  as* 
signment. 
cbapman  v.  30.  An  ejectment  will  not  lie  for  a  third  part  of  a 

2  Show'  R.198.  copyhold,  as  free  bench :  but  the  widow  must  levy  a 

plaint  in  Uie  manor  court,  in  the  nature  of  a  writ  of 
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dower;  and  the  homage  must  set  out  the  same.  But  if 
the  custom  be  for  the  widow  to  have  a  third  part^  nbt 
in  the  nature  of  dower^  that  is^  in  severalty^  but  in 
common  with  the  heir^  it  is  then  otherwise, 

31.  When  the  widow  is  admitted  to  her  free  bench,  ^^^^; 
she  holds  of  the  lord ;  and  the  heir  is  not  admitted  dur-  1}*^}' 

Ten.  173i. 

ing*  her  life  :   which  Lord  Chief  Baron  Gilbert  says.  Tit.  6.  c.  2. 
plainly  proves  that  the  course  of  tenure  of  copyholds  is 
not  hke  that  of  freeholds.    For  in  that  case  she  should 
hold  of  the  heir. 

32.  A  jointure,  whether  legal  or  equitable,  is  a  good  Which  may  be 
bar  to  the  claim  of  a  widow  to  free  bench  of  a  copy-  jointore. 
hoM ;  as  weB  as  to  dower. 

33.  A  man,  in  consideration  of  his  marriafi^e,  and  to  waiker  v. 

•  •      •  •  ^^  Walker  lV«f» 

make  seme  provision  for  his  intended  wife,  by  deed  54.     ' 
executed   before  marriage    setded  upon   her,   if  she 
should  survive  him,  part  of  his  real  estate   for  her 
jointure,  and  in  full  bar  and  recompence  of  all  dower 
or  thtrds^  which-  she  could  be  entitkd  to,  or  any  way 
cbim,  out  of  afiy  lands,  tenements,  messuages>  or  he- 
reditaments, of  which  he  then  was,  or  ever  after  dur-> 
ing  the  coverture  should  be,  seised  of  freehold  or  in'^ 
heritance.     After  the  marriage  the  husband  purchased 
copyhold  estates,  of  which*  the  wife  got  possession  upoa 
his  death,  as  her  free  bench.     It  was  decreed  against  2Ab.Eq.101. 
the  widow,  upon  the  principle  that  the  jointure  barred  ^  ^' 
heF  of  free  bench,  as  well  as  of  dower. 

34.  The  right  to  free  bench  does  not,  like  dower,.  And  Vy  the 
attach  on  aB  the  copyhold  estates  which  the  husband  ^^'^^^^ 
had  during^  the  coverture ;  but  only  on  those  of  which 

be  died  possessed,  or  as  the  custom  usually  expresses  it, 
whereof  he  dKed  seised :  so  that  a  copyholder  may  defeat 
his  wile'»  Fight  to  free  bench,  by  any  species  of  aliena-  . 
tion. 

35.  Where  the  custom  of  the  manor  was,  that  the  Parker  v. 
wiveff  of  copyholders,  dying  tenants  of  the  manor,  car.568. 
should  be  endowed,  a  copyholder  became  a  bankruj^t^ 

the  conEUBisaioners  bargained  and  sold  his  copyhold.  fiEMr> 
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the  benefit  of  his  creditors.    The    copyholder  died 
before  the  bai^inee  was  admitted.     Resolved^  that  the 
widow  was  barred  of  her  free  bench^  because  her  hus- 
bs  nd  did  not  die  tenant, 
gl^"""  36.  A  person  surrendered  his  copyhold  byway  of 

\^^^^'      mortgage,   and  died  with  ut  paying  off  the  money^ 

leaving  a  widow,  who  claimed  dower.  The  Court  said 
the  widow's  title  did  not  commence  by  the  marriage :  if 
i  did,  the  husband  then  could  do  nothing  to  prejudice 
it;  but  it  was  plain  he  might  alien  or  extinguish  his 
right.  The  free  bench  grew  out  of  the  estate,  of  the 
t  usband,  it  was  his  dying  seised  which  gave  the  widow 
a  title;  as  the  husband  had  a  defeasible  estate,  so  the 
wife  might  have  her  free  bench  defeated. 
^^^  3'^-  Upon  a  motion  for  a  new  trial,  it  appeared  that 

Cowp.481.       the  custom  of  the  manor  of  Warminster  was,  to  grant 

copyholds  for  Uiree  lives ;  that  the  first  life  had  a  power 
of  surrendering  the  whole  estate ;  and  the  widow  of  a 
tenant  who  died  seised  wad  entitled  to  her  free  bench. 
That  one  F.,  then  a  copyholder  for  three  Jives,  sur- 
rendered to  Hurd,  the  deceased  husband  of  the  de- 
fendant, who,  by  licence  from  the  last  lord,  demised  to 
Singer  for  99  years,  by  way  of  mort]g;age.     Then  Hurd 
died,  and  Singer  demised  to  the  plaintiff.    The  widow 
of  Hurd  claimed  her  free  bench,  there  being  no  special 
custom  to  make  a  demise  of  this  kind ;  therefore  con- 
tended that  the  estate  of  her  husband  was  not  deter- 
mined, according  to  the  custom  of  the  manor,  but  he 
must  be  deemed  to  have  died  seised  of  the  copyhold, 
and  the  widow  still  entitled  to  her  free  bench.     On  the 
other  side  it  was  said,  that  the  copyholder,   having 
obtained  the  lord's  licence,  might  do  what  he  pleased 
with  the  estate,  and  could  have  conveyed  it  from  the 
wife,  in  any  form   he  thought  fit;  consequently  her 
right  of  free  b^nch  must  be  subject  to  the  mortgage. 

The  Oourt  was  of  opinion,  that  the  widow  was  not 
entitled  to  free  bench:  they  held  there  was  a  great 
difference  between  the  custom  of  free  bench,  found. 

1 
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in  this  case^  and  dower:  the  widow  was  entitled  to 
dower  of  all  her  husband  was  seised  of  during  the 
coverture^  but  here  her  right  was  confined  to  such 
estates  as  he  should  die  seised  of;  consequently^  as 
between  lord  and  tenant^  they  might  defeat  the  wife's 
estate  when  they  pleased. 

38.  A  surrender  of  a  copyhold  to  the  lord,  for  the  Vaughan  v. 
purpose  of  alienation,  will  therefore  operate  as  a  bar  to  Tit  37!  c.  1. 
free  bench.     And  even  a  surrender  to  the  use  of  the 
surrenderor's  will  bars  his  widow ;  because  there  the  1  lut.  59  b. 
copyholder  parted  with  his  estate. 

39.  It  was  held  in  2  Ja.  I.  that  if  a  copyholder  makes  Fardey's  caae» 
a  lease  for  years,  his  widow  shall  not  avoid  it,  without  a      *  **^' 
special  custom,  because  the  lessee  comes  in  under  the 

custom,  and  by  the  lord's  licence,  as  well  as  the  widow. 

40.  Lord  Chief  Baron  Gilbert  makes  the  following  Ten.  321. 
observations  on  this  case. — *'  It  seems  to  me  that  the 

feme  shall  not  in  this  case  be  endowed  of  the  third 
part  of  the  rent  and  reversion ;  because  customs  ought 
to  be  strictly  pursued ;  and  that  is  only  to  be  endowed 
of  the  land.     Yet  it  seems,  after  the  lease  ended,  she 
shall  be  endowed,  for  the  husband  did  die  seised;  the 
possession  of  his  lessee  being  his  own  possession.     But 
it  was  agreed  in  this  case,  that  by  special  custom  the 
feme  might  avoid  the  lease.     This  among  other  cases 
proves  that  a  copyholder  may  dispose  of  his  land,  and 
bar  his  wife  of  her  free  bench,  unless  there  be  a  par- 
ticular custom  that  she  shall  avoid  any  alienation,  &c. 
made  by  him ;  for  then  the  particular  custom  shall,  as  it 
seems,  avoid  his  charge,  as  well  in  the  case  of  copy- 
hold, as  of  freehold  estates,  by  the  common  law." 

41.  Even  an  agreement  to  convey  will,  in  equity,  Orerenan 
bar  the  widow  of  a  copyholder  of  her  right  to  free  ^tcy.*^°'^ 
bench. 

43.  A  husband  copyholder  of  an  estate,  to  which,  by  g|n^^  •'• 
the  custom  of  the  manor,  his  widow  was  entitled,  as  her  2  ves.  63i. 
free  bench^  in  case  he  died  seised  thereof,  being  in 
gaol,  entered  into  an  agreement  for  the  sale  of  t)iat 

VOL.  I.  X 
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estate  to  his  6on>  for  a  valuable  consideration.  The 
husband  died  without  having  executed  the  agreement, 
by  an  actual  surrender  of  the  copyhold,  and  passing 
the  legal  estate  to  the  son ;  who  brought  his  bill  for  a 
specific  performance  of  the  agreement  to  the  exclusion 
of  the  widow's  free  bench. 

Lord  Hardwicke  was  of  opinion,  there  was  a  strong 

equity  that  the  widow  should  be  bound,  as  weD  as  the 

heir;    and  decreed  the  purchaser  entitled   to  relief 

against  the  widow. 

^JJUJ^**  43.  A  bill  was  filed  for  a  foreclosure,  and  to  compel  a 

9  VM.Jiia.256.  surrender  of  a  copyhold  estate,  under  a  covenant  in  the 

mortgage  deed,  to  surrender  those  premises  as  an  addi- 
tional security.  The  question  was,  whether  this  cove- 
nant of  the  mortgagor  barred  the  right  of  his  vridow  to 
free  bench.  The  custom  of  the  manor  appeared  by 
the  evidence  to  be,  that  the  copyholder  could  convey 
these  estates  by  surrender :  but  where  he  died  seised  of 
the  estate,  the  widow  was  entitled  to  it  during  her 
widowhood,  as  her  free  bench. 

Sir  R.  P.  Arden,  M.  R.  said  it  was  perfectly  clear 
that  the  right  of  a  copyholder's  wife  might  be  barred 
by  her  husband,  by  any  act  done  for  valuable  con- 
sideration, whether  conveying  a  legal  estate,  or  other- 
wise. Upon  the  evidence,  supposing  this  a  widovr's 
estate,  arising  out  ei  an  estate  of  which  the  husband 
waa  complete  owner,  and  could  bar  her  estate,  he  vras 
of  opinion  it  was  that  sort  of  estate  which  any  equitable 
conveyance  would  bind.  Any  act  of  the  hssband  for 
valuable  consideration  barred  her  equally  with  a  l^ai 
surrender ;  and  she  was  compellabler  in  equity  to  sur- 
render pursuant  to  such  contract. 

44.  There  are  however  many  manors  in  which  the 

custom  is,  that  the  widow  shall  have  her  free  bench  of 

all  the  customary  tenements  whereof  her  husband  was 

And  if  for-     «eised,  at  any  time  during  the  coverture* 

^itare.  45.  If  a  copyholder  does  any  act  which,  by  the 

1  Freem.  516.    custom  of  the  mauor,  amounts  to  a  forfeiturv  of  hii 

Imfra, «.  5.  J 
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estate^  his  wife  wiH  thereby  lose  her  free  bench ;  be* 
cause  every  thing  which  determines  the  estate  of  the 
copyholder  has  that  effect. 

46.  Where  the  lord  of  the  manor  conveys  the  free-  And  by  a  grtnt 
hold  of  the  land  to  the  copyholder  in  fee^  his  wife  will  toUiehusbuMi. 
thereby  lose  her  free  bench ;  because  the  copyhold  is  «.  /J^ 
destroyed^  as  will  be  shewn  hereafter.     But  if  the  lord  ^^^^^^ 
grants  the  freehold  of  a  copyhold  to  a  stranger^  the 

wife  will  not  lose  her  free  bench^  because  this  does  not 
destroy  the  copyhold. 

47.  A  general  devise  of  other  lands  will  not  bar  a  a  deviie  mr 
Mridow  of  free  bench;  for  the  same  reason  that  it  will  til  a.  c.  4. 
not  bar  dower.     But  where  it  is  expressed  to  be  in 
satis&ction  of  dower^  the  widow  is  then  put  to  her 
election. 

48.  A  testator,  after  devising  to  his  wife,  declared  in  Ward  r.  Ward, 
his  will,  that  what  he  had  before  given  her,  should  be  in 

fun  of  all  dower,  and  right  of  dower,  or  thirds,  which 
she  might  have  or  claim  in  or  out  of  his  real  estate.  It 
was  decreed  by  Lord  Hardwicke,  that  the  devise  was  a 
satisfaction  of  the  wife's  right  to  free  bench  of  a  copy- 
hold, which  the  testator  had  purchased  after  the  making 
of  his  will;  for  free  bench  was  a  customary  rights 
nomifie  dotiSy  and  so  declared  by  Bracton. 

49.  Curtesy  is  not  incident  to  copyholds,  unless  there  subject  to 
be  a  special  custom  to  warrant  it.     Where  a  custom  of  4  Rep.  22  b. 
this  kind  prevails,  it  is  construed  strictly,  and  not  ex-    '**"    "'  ^  *' 
tended  beyond  the  words.     Thus  if  the  custom  be,  that 

where  a  man  marries  a  customary  tenant^  he  shall  have 
curtesy,  the  woman  must  be  a  copyholder  at  the  time  of 
the  marriage. 

50.  The  custom  of  a  manor  was,  that  if  any  man  took  Santge's  caae» 
to  wife  a  customary  tenant,  had  issue,  and  outlived  his  2od. 
wife,  he  should  be  tenant  by  the  curtesy.     A  person 
pleaded  that  he  took  to  wife  one  Ann,  to  whom,  during 

the  said  coverture,  a  customary  tenement  of  the  saict* 
manor  did  descend ;  that  he  had  issue,  and  that  she  was 
dead.    It  was  adjudged^  that  the  husband  was  not  enti- 

x2 
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tied  to  curtesy^  under  the  custom^  because  his  wife  was 
not  a  customary  tenant  at  the  time  of  the  marriage. 
2Ld^'^^'        Lord  Ch.  Just.  Holt,  and  Powell,  Just,  held  this 
1038.'  case  not  to  be  law:  but  it  is  observable  that  it  is 

TVn^  326' 

stated  by  Lord  C.  B.  Gilbert,  without  any  expression  of 
dissent. 

5L  Although  the  wife  be  not  actually  admitted  to  ' 
the  copyhold,  yet  the  husband  will  be  entitled  to  cur- 
tesy. 

ETerv.  Atton,  5g.  The  custom  of  a  manor  was,  that  if  a  man  had 
.'a  wife  seised  in  fee  vtf  copyhold  lands,  according  to 
the  custom  of  the  manor,  and  had  issue  by  her,  he 
should  be  tenant  by  the  curtesy.  It  was  found  that  A., 
a  copyholder,  was  seised  and  had  issue,  a  daughter, 
who  was  married  to  J.  S.  and  had  issue.  A.  died;  his 
daughter  entered,  but  died  without  being  admitted. 
The  Court  seemed  of  opinion,  that  the  husband  was 
entitled  to  be  tenant  by  the  curtesy,  before  admittance 
of  the  wife ;  and  that  the  delay  of  admittance  by  the 

GUb.Tea.287.  lord  should  uot  prejudice  the  husband,   who  was  a 

third  person. 

VoL  i!  426.  53.  By  the  custom  of  some  manors  the  husband  of  a 

copyholder  is  entitled  to  curtesy,  though  he  has  no 
issue  by  his  wife.  But  such  estate  is  forfeitable  by  a 
second  marriage. 

wbMiutntes       54.  Copyhold  estates  are  as  much  under  the  control 

£^    copy-  ^^  ^^^  Legislature  as  any  others.     But  where  they  are 

not  expressly  mentioned  in  an  act  of  parliament,  it 
frequently  does  not  extend  to  them,  upon  the  ground 
that  it  was  not  the  intention  of  the  Legislature  that  it 

Cop.  1.63.       should  affect  tttem.     And  Lord  Coke  has  laid  down  the 

following  rules  for  distinguishing  between  those  statutes 
that  do  or  do  not  extend  to  copyholds.  Where  an 
act  of  parliament  alters  the  service,  tenure,  or  interest 
of  the  land,  or  other  thing,  in  prejudice  of  the  lord ; 
ihere.  the  general  words  of  such  an  act  of  parliament 
^  extend  not  to  copyholds.     But  where  an  act  is  gene- 

rally made  for  the  good  of  the  commonwealth^  and  no 
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prejudice  may  accrue  by  reason  of  the  alteration  of 
any  interest^  service,  tenure  or  custom  of  the  manor^ 
there  usually  copyholds  are  within  the  general  purview 
of  such  acts. 

55.  In  conformity  to  these  principles  it  is  held^  that 
the  statute  4  Hen.  7.  of  fines,  as  to  their  being  a  bar 
aAer  five  years'  non-claim ;  the  statutes  of  bankruptcy^ 
the  statutes  of  limitations,  the  statutes  of  mortmain,  the 
statute  7  Ann.  relative  to  conveyances  by  infant  trus- 
tees, and  many  others,  extend  to  copyholds.  It  has 
been  already  stated  that  the  statute  De  Donis  extends 
to  copyholds,  where  the  custom  co-operates  with  it. 

56.  But  it  is  also  settled,  that  the  statute  of  West- 
minster  2.  c.  18.  which  gives  the  writ  of  elegit;  the 
statute  11  Hen.  7.  respecting  alienations  by  a  wife 
of  the  lands  of  her  husband ;  the  statute  of  uses  and 
jointures;  the  statute  of  wills ;  the  statute  32  Hen.  8. 
as  to  discontinuance,  by  the  wife^  of  the  husband's 
lands;  the  statute  13  Eliz.,  for  making  accountants' 
lands  liable  to  the  deBts  of  the  Crown;  and  several 
other  statutes ;  do  not  extend  to  copyholds! 

57.  Copyhold  estates  are  within  the  fourth  section  of  Tit  32.  c.  3. 
the  statute  of  frauds,  concerning  the  sale  of  lands; 

and  the  seventh  section,  which  requires  declarations  of 

trust  to  be  in  writing :  but  they  are   not  within  the  '^^^  ^' «-  ^ 

sections  of  the  statute  which  relate  to  devises  of  lands. 


310 


CHAP.  IV. 

Fines  and  Heriots. 


SiCT*    1.  FiiMM  upon  Deicent- 

3.  Upon  voluntary  Grottit. 

4.  l^on  Admission  of  Te^ 

nants    by    the   Cur* 
tesy,  4rc. 

5.  Upon  AUenaHon* 
8.  Upon  a  Devise. 

10.  Not  due  from  a  Re^ 

mainder'man. 
13.  Without  a  Special  Cus^ 

torn. 
\b*  Nor  mthout  a  change 

of  the  Tenant. 
10.  Or  an  Agreement  to 

surrender. 


Sect.  18.  Only  due  on  Admit' 

tance. 
93.  Fines  on  Changeo/As 

Lord. 
38«  No    more    than   tso 

Years*  value  can  be 

demanded. 
38.  Except   on   vobuUeni 

Grants. 
39*  Fines  must  be  astssHd 

severally. 

40.  When  payable* 

41.  How  recovered. 
45.  Heriots. 


QilV.  1^327. 


SxcnoN  I. 

When  copyholds  were  allowed  to  descend  to  the  chfld- 
ren  of  copyholders^  the  lords  from  whose  permission 
and  continued  acquiescence  the  rig^ht  of  descent  was 
deriyed  would  not  admit  the  heir  of  a  copyholder  to 
succeed  to  the  land  whereof  his  ancestor  died  possessed^ 
without  paying  something ;  from  which  arose  a  custom 
that  upon  every  descent  of  a  copyhold  a  sum  of  money 
or  fine  was  due  from  the  heir  to  the  lord^  as  a  con- 
•iderati<m  for  the  renewal  of  the  grant.  And  where  a 
person  enters  as  a  special  occupant^  he  is  also  liable  to 
tho  payiMDt  of  a  finei 
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2.  The  lord  is  not  however  entitled  ton  fine  upon  4 Rep. 9^1. b. 
a  descent^  till  the  heir  is  admitted.     If  the  heir  refuses       *  ^ 
to  come  in  and  accept  his  ancestor's  copyhold^  the  lord 

cannot  compel  him^  but  may  seise  the  estate  to  his  own 
use.  The  death  of  the  heir^  or  an  alienation  made  by 
him  before  admittance^  will  not  however  deprive  the 
lord  of  his  fine. 

3.  If  a  lord  of  a  manor  havins*  a  copyhold  by  escheat  Upon  roiun- 
or  forfeiture^  or  other  means^  makes  a  voluntary  admit-  Co.  c^s.  56. 
tance  to  it^  in  which  a  grant  is  contained  or  implied^  he  cro!ja.^fo3.' 
becomes  entitled  to  a  fine  from  the  new  tenant. 

4.  Where  a  man  acquires  a  copyhold  by  the  custom  Upon  admia- 

c  A  •  i_    1 J    i_        xi_       ^^^^  o^  tenant* 

of  curtesy^  or  a  woman  acquires  a  copyhold  by  the  by  the  curtesy, 
custom  of  free  bench ;  a  fine  is  payable^  in  some  manors^  Co!  cop.  9^6. 
on  the  admittance  of  these  tenants^  and  in  others  not. 

5.  As  the  power  of  alienating  copyholds  was  origi-  Upoaaiien»* 
nafly  derived  from  the  bounty  of  the  lord ;  who  is  still  a     ^ 
party  to  every  alienation^  by  his  admission  of  the  alienee 

to  become  his  tenant^  in  which  a  grant  is  implied;  a  tu.37.c.i. 
fine  was  paid  to  the  lord^  from  which  arose  a  general 
custom  that  a  fine  was  due  to  the  lord  upon  every  alie* 
nation  of  a  copyhold. 

6.  These  fines  are  preserved  by  the  sikth  section  of 
the  statute  12  Cha.  2.  c.  24. ;  by  which  it  is  provided^ 
that  nothing  in  that  act  shall  take  away  any  fines  for 
alienation  due  by  particular  customs  of  particular  ma- 
nors or  places. 

7.  The  assignees  of  a  bankrupt  must  be  admitted^  TAtiT  95^""' 
and  are  consequently  subject  to  the  payment  of  a  fine,  ex  p^teUw 
Lord  Hardwicke  has  therefore  recommended  it  to  com-  493!and"8.c. 
missioners  of  bankrupts  to  except  copyholds  out  of  the  ntut^o^i, 
assignment  of  the  bankrupt's  estate^  as  it  would  save  ^-^'-^c. 
two  fines.     For  the  commissioners  might  convey  to  the 
purchaser  in  the  first  instance. 

8.  Where  a  copyhold  is  devised  by  will^  the  devisee  Upon  a  deiriie. 
must  be  admitted^  and  is  subject  to  a  fine.    The  exe- 
cutor of  a  devisee  for  years  of  a  copyhold^  claiming 

under  the  testator^  must  also  be  admitted^  and  pay  a  fine. 
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EariofBath  9.  Henry  Grey  having  a  copyhold  estate^  devised 
TBurrTaw.  it  to  John  Taylour  and  Arthur  Lake,  their  executors 
ReM^r^****  and  administrators,  for  99  years,  if  three  persons  should 

80  long  live.    After  the  death  of  the  testator,  Taylour 
and   Lake  were  admitted,   and  paid  a  fine  of  2801, 
Taylour  survived   Lake  and   died,  having  appointed 
Doctor  John  Taylour  his  executor.   The  question  was, 
whether  he  was  obliged  to  be  admitted,  and  to  pay  a 
fine.     A  case  being  sent  out  of  Chancery  for  the  opinion 
of  the  Court  of  King's  Bench,  it  was  certified  that  the 
executor  of  the  surviving  trustee  ought  to  come  in  and 
be  admitted,  and  pay  a  fine. 
Not  due  from        JQ.  By  the  general  custom  of  copyholds,  the  adroit- 
men,  tance  of  a  tenant  tor  life  is  an  admittance  of  the  persons 
Cro.  Riiz.504.  in  remainder;  therefore  no  fine  is  due  from  them.    For 
1  Bm,  212.      although  there  is  an  alteration  of  the  tenant,  yet  there 

is  no  alteration  of  the  estate:  the  fine  not  being  as- 
sessed for  the  particular  estate,  but  for  the  whole  inhe- 
ritance. 
Barnes V.  H.  The  fieither  being  seised  of  a  copyhold  estate, 

3  LeT.'308.       surrendered  it  to  the  use  of  himself  and  his  wife  for 

their  lives,  remainder  to  his  son  in  tail.  The  fether 
and  mother  were  admitted,  and  paid  a  fine.  Being  both 
dead,  the  son  prayed  to  be  admitted  to  the  remainder, 
which  was  done,  and  a  fine  of  58/.  set  upon  him ;  which 
he  refused  to  pay,  alleging  that  none  was  due,  he  being 
admitted  by  the  admittance  of  his  father  and  mother. 
It  was  adjudged  that  no  fine  was  due,  unless  there  was 
a  special  custom  for  it. 

ASnceimc.*''  13.  A  copyholdcr  of  inheritance  surrendered  to  the 

Cro.  Ja.  31.      ^gg  ^f  jjjg  ^ifg  fQY  Ufc,  remainder  to  his  youngest  son  in 

fee.  The  wife  was  admitted :  but  the  son  refused  to  be 
admitted  during  his  mother's  life.  Afterwards,  without 
being  admitted,  he  surrendered  to  the  use  of  the  plain- 
tiff in  the  lifetime  of  his  mother.  It  was  adjudged, 
that  the  admittance  of  the  wife  was  the  admittance  of 
the  son  in  remainder:  for  she  being  admitted  to  the 
particular  estate,  the  remainder  depended  on  that,  and 
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vested  without  other  admittance ;  for  both  made  but 
one  estate, 

13.  In  some  manors,  however,  fines  are  due,  bv  par-  wui^^ntatpc- 

'        ^  ^  *      J  r  ^       oiai  custom. 

ticular  custom,  on  the  admittance  of  persons  in  remain-  ^  Rep.  23.  a. 

,  Tfc  •  1  •  11-  /•     1       Blackburn  r. 

der.      But  even  in   this  case,  the   admittance  of  the  Graves,  i  Mod. 

120 

tenant  for  life  is  said  to  be  the  admittance  of  the  re- 
mainder-men, but  not  to  prejudice  the  lord  of  the  fine^ 
to  which  he  may  be  entitled  by  the  particular  custom 
of  the  manor.  And  it  was  held  in  the  following*  case, 
that  a  custom  requiring  a  remainder-man,  coming  into 
possession  on  the  death  of  a  tenant  for  life,  to  be  ad- 
mitted and  to  pay  a  fine,  was  good. 

14.  E.  Jennev  was  admitted  in  1749  to  certain  copy-  Doe».Jcnney, 

S  Rast  522 

hold  estates  in  fee^  upon  whose  admission  a  full  fine  was 
paid.  In  the  year  1765  he  surrendered  the  lands  to 
the  use  of  himself  for  life,  remainder  to  the  defendant, 
then  Ann  Brook  spinster,  for  life,  with  divers  remain- 
ders over.  On  the  10th  of  April  1766,  E.  Jenney  was 
admitted  tenant  of  these  lands,  to  hold  to  himself  for 
life,  according  to  the  form  and  effect  of  the  said  sur- 
render by  the  rod,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  manor,  by  the  rents  and  services 
therefore  due  and  accustomed^  saving  every  person's 
right.  No  fine  was  paid  by  E.  Jenney  on  his  admission 
in  1766  as  tenant  for  life,  under  the  marriage  settlement, 
or  assessed  or  paid  in  respect  to  the  remainders.  In 
August  1801,  E.  Jenney,  the  tenant  for  life,  died;  the 
defendant  (his  widow)  was  called  on  to  be  admitted ; 
thereupon  she  appeared  at  a  court  baron  of  the  manor, 
and  offered  to  swear  her  fealty,  or  have  it  respited ;  but 
refused  to  be  admitted,  insisting  that  she  was  the  lord's 
tenant  by  virtue  of  the  surrender  and  admittance  of  her 
husband.  The  question  was,  whether  the  lord  might 
seise  the  copyhold  on  account  of  this  breach  of  the 
custom.  The  jury  having  founds  that  by  the  custom 
of  the  manor^  when  a  person  who  had  been  admitted 
tenant  for  life  of  a  copyhold  estate,  holden  of  the 
manor,  died,  the  tenant  in  remainder,  whether  for  life. 
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in  tail^  or  in  fee^  should  come  in  to  be  admitted^  and  pay 

a  fine  thereon.    The  Court  held  the  custom  good. 

Nor  without  a       15.  A  fine  being  only  due  as  a  consideration  for  the 

uau^^         admittance  of  a  new  tenant^  it  follows  that  where  there 

Co.  Cop.  0. 56.  is  no  change  of  the  tenant^  no  fine  is  due.     Thus,  if  a 

copyholder  surrenders  for  life^  reserving  the  reversion 
to  himself^  and  the  tenant  for  life  dies^  the  surrenderor 
may  enter^  without  paying  a  fine^  because  the  reversion 
was  never  out  of  him.  So  if  a  copyholder  grants  his 
estate  to  a  stranger^  upon  condition^  and  afterwards 
enters  for  the  condition  broken^  he  is  not  liable  to  the 
payment  of  a  fine;  because  he  comes  in  of  his  old 
estate. 
Or  an  agree-  16.  A  covcuaut  or  agreement  to  surrender  a  copy- 
render,  hold  will  not  entitle  the  lord  to  demand  a  fine  from  the 

person  with  whom  such  covenant  or  agreement  is  made, 
unless  he  demands  to  be  admitted. 

H*^d'  ^^  ^^      ^^*  ^^^   Benham,  a  copyholder  of  the   manor  of 
2  Tern  Rep.     Hcndou^  Covenanted  to  surrender  to  Goodrich ;  which 

484 

covenant  the  homage  presented  at  the  lord's  courts  and 
the  consideration -money  was  paid ;  but  no  surrender 
was  ever  made  to  him.  Goodrich  then  assigned  his 
interest  in  the  copyhold  to  one  Rankin^  who  claimed  to 
be  admitted.  The  lord  of  the  manor  resisted  the  ap- 
plication^ on  the  ground  that  no  fine  had  ever  been  paid 
him  for  the  conveyance  to  Goodrich ;  that  this  was  a 
mode  of  cheating  him  of  his  fines ;  that  therefore^  be- 
fore Rankin  was  admitted^  he  ought  to  pay  both  the 
fines  that  were  due. 

The  Court  said^  that  all  the  lord  had  a  ri^ht  to  re- 
quire was^  to  have  a  tenant ;  in  this  case  he  had  one 
during  the  whole  time  ;  that  any  private  agreement  be- 
tween Benham  and  Goodrich^  not  followed  up  by  a 
surrender  of  the  estate^  could  not  give  the  lord  of  the 
manor  a  right  to  a  fine^  notwithstanding  it  was  pre- 
sented by  the  homage. 
Oiii3r  dnt  on        18.  A  fine  being  only  due  on  the  admittance  of  a  new 

tenant^  it  follows/tbat  where,  a  person  who  acquires  an 
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inlerert  in  a  copyhold  is  not  obligedi  from  the  nature 
of  that  interest^  to  be  admitted  tenant  to  the  lord^  he  is 
not  subject  to  the  payment  of  a  fine. 

19.  Thus,  if  a  person  marries  a  woman  having  a  Co.cop.  c56. 
copyhold,  though  an  interest  becomes  thereby  vested  in 

him,  yet  as  he  is  not  seised  jure  propria,  but  only  jure 
aUenOjhe  is  not  obliged  to  be  admitted;  therefore  he  is  not 
liable  to  the  payment  of  a  fine.  So  if  a  married  woman 
be  a  termor  of  a  copyhold ;  for  though  the  term  be- 
comes vested  in  the  husband  by  the  marriage,  so  that  he  Tit.  8.  c  1. 
may  dispose  of  it,  if  he  pleases,  yet  he  is  only  possessed 
of  it  in  right  of  his  wife. 

20.  Where  by  the  custom  of  a  manor  the  bailiff  is  to  co.  co.  •.  56. 
have  the  wardship  of  the  heir  of  a  copyholder,  he  shall 

not  be  admitted,  or  pay  a  fine ;  because  he  is  but  a 
pernor  of  the  profits,  not  in  his  own  right,  but  in  right 
of  his  ward. 

21.  Where  a  testator  directs  certain  persons  to  sell 
his  copyholds,  they  need  not  be  admitted;  conse- 
quently are  not  liable  to  the  payment  of  a  fine. 

23,  A  person  seised  in  fee  of  copyhold  lands,  by  his  Holder  w. 
will,  directed  that  A.  andB.  should  make  sale  thereof,  2  wiu.Rep. 
and  i^ply  and  dispose  of  the  monies  arising  therefrom 
in  the  manner  mentioned  in  his  will.  A.  and  B.  bar- 
gained and  sold  the  lands  by  deed  to  one  Ray  and  his 
heirs.  Ray  claimed  to  be  admitted  under  this  deed, 
which  the  lord  of  the  manor  refused,  insisting  that  the 
trustees  should  have  been  admitted  to  the  said  premises, 
previous  to  their  making  sale  thereof,  and  have  paid  a 
fine  for  their  admission.  The  Court  was  of  opinion, 
that  the  trustees  were  not  obliged  to  be  admitted,  be- 
cause they  had  no  estate  or  interest,  but  only  a  naked 
power  or  authority ;  and  that  the  lord  was  bound  to 
admit  the  purchaser  to  the  copyhold. 

23.  By  the  custom  of  many  manors,  fines  are  due  rmet  on 
from  copyholders  on  every  change  of  the  lord^  which  ^.^  ^ 
happens  by  the  act  of  God. 
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Duke  of  So-        24.  UpoD  the  death  of  the  Duche88  of  Somenet,  the 
France,  *         duke  her  husband^  whcrVas  tenant  for  life  in  remainder 

after  the  duchesd^  under  the  settlement  made  on  his 
marriage^  claimed  a  general  fine  of  the  several  custom- 
ary tenants  of  the  manors  of  Cockermouth^  &c^  in  the 
county  of  Cumberland^  which  were  the  inheritance  of 
the  duchess.  The  duke  having  assessed  their  fines^ 
and  the  tenants  refiising  to  pay  them^  the  duke  brought 
his  bill  in  the  Court  of  Chancery^  to  establish  his  right 
to  these  fines^  as  the  next  admitting  lord.  The  bill 
stated  that  it  was  the  custom  of  these  manors  for  the 
#  lord  or  lady  thereof  for  the  time  being  to  admit  the  se- 

veral tenants  of  the  manors  to  their  respective  estates. 
That^  by  virtue  of  such  admittance^  the  several  tenants 
had  a  right  to  hold  their  respective  estates  during  the 
joint  lives  of  such  tenant  and  such  admitting  lord  or 
lady.     That  in  consideration  of  such  admittances^  the 
tenants  had^  time  out  of  mind^  respectively  paid  to  such 
admitting  lord  a  fine  or  grassum,  which  had  been  ge- 
nerally assessed  by  the  lord's  steward^  at  a  court  held 
for  that  purpose,  called  the  court  of  demissions.     That 
these  fines  or  grassums  were  called  the  general  fines  ; 
and  were  due  to  the  next  succeeding  lord,  upon  the 
death  of  the  last  admitting  lord,  by  whose  death  there 
was  a  general  determination  of  the  estates  of  the  te- 
nants.    The  fines  which  the  duke  demanded  were  the 
general  fines,  which  he  insisted  were  due  to  him  as  next 
admitting  lord,  upon  the  death  of  the  duchess.    The  bill 
set  forth  that  the  duchess,  being  the  lady  of  these  ma- 
nors, and  having  married  the  duke,  a  court  of  demis- 
sions was  held  in  the  names  of  the  duke  and  duchess,  in 
order  to  grant  the  tenants  new  estates,  their  former 
ones  having  been   determined  "by  the   death  of  the 
duchess's  fkther.      At  such   courts  admittances  were 
granted  to  the  several  tenants,  during  the  joint  lives  of 
the  duchess  and  the  tenants.     That,  upon  the  death  of 
the  duchess^  the  duke  became  lord  of  the  said  manors^ 
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and  the  tenants*  estates  being  determined  by  the  death 
of  the  duchess^  the  duke,  as  next  admitting  lord^  had  a 
rig^ht  to  a  general  fine. 

The  defendants  in  their  answer  insisted,  that  by  the 
customs  of  these  manors,  a  lord  who  was  tenant  by 
the  curtesy,  or  a  lady  tenant  in  dower,  had  no  right  to  a 
genera]  fine  :  that  they  were  only  obliged  to  pay  a  ge- 
neral fine  to  the  lord  who  came  in  by  descent ;  or  to 
him  that  came  in  loco  haredis.  That  although  the  duke 
was  become  tenant  for  life  of  these  manors  by  the  du- 
chess's death,  yet  no  fine  was  due  to  him ;  for  if  he  had 
been  tenant  by  the  curtesy^  no  fine  would  have  been 
due ;  and  his  claiming  by  settlement  could  not  better 
his  case ;  for  then  it  would  be  in  the  power  of  the  lords 
of  such  manors  to  multiply  the  tenants'  fines,  and 
greatly  burthen  their  estates,  if  every  such  lord  who  had 
an  intervening  estate  by  settlement  should  be  entitled 
to  a  general  fine. 

Lord  King  said  the  principal  questioit  was^  whether 
a  fine  was  due  to  the  duke  from  his  tenants,  upon  the 
death  of  the  duchess  ?  In  resolving  this  question  it  was 
first  to  be  considered  upon  what  account  these  general 
fines  became  due.  Now  it  appeared  from  the  nature  of 
the  admittances,  that  upon  the  death  of  the  last  ad- 
mitting lord^  all  the  estates  of  the  tenants,  which  were 
held  under  his  admittances,  were  determined  ;  and  their 
estates  being  so  determined,  it  was  necessary  for  the 
tenants,  before  they  could  have  any  new  estate,  to  have 
a  regrant  from  the  succeeding  and  next  admitting  lord, 
which  regrant  they  had  a  right  to,  and  that  right  gave 
their  estates  the  denomination  of  tenant-right  estates. 
From  hence  it  appeared  that  the  fines  were  paid  upon 
account  of  the  admission  to  the  new  estate  ;  therefore^ 
that  the  lord  who  had  a  right  to  admit,  had  a  right  to 
the  fines.  The  lord  granted  the  tenant  a  new  estate  ; 
in  consideration  of  that,  a  fine  became  due  to  him  from 
the  tenant.  The  only  question  then  seemed  to  be, 
whether  the  duke  had  a  right  to  admit,  and  the  tenants 
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seemed  to  a^ee  that  he  had ;  for  they  allowed  that  if 
a  particular  tenant  died^  the  duke  upon  the  admission 
of  his  heir  was  entitled  to  a  dropping^  fine  ;  nor  could 
the  duke  be  entitled  to  his  dropping  fine^  if  he  was  not 
the  admitting  lord.  If  he  had  power  to  admit,  and  had 
a  right  to  a  fine  upon  the  determination  of  a  particuki 
estate,  upon  the  death  of  a  particular  tenant,  why  had 
he  not  an  equal  power  to  admit,  and  an  equal  right  to 
his  fines  upon  the  determination  of  the  tenants'  estates 
in  general,  by  the  death  of  the  last  admitting  lord  ?  It 
was  very  extraordinary  to  allow  it  in  the  one  case,  and 
not  in  the  other.  If  a  particular  tenant  died,  his  estate 
was  determined,  and  his  heir  must  pay  a  fine  to  the 
duke  ;  yet  if  the  last  admitting  lord  died,  all  the  estates 
were  determined,  yet  the  duke  had  no  right  to  a  fine. 
It  had  been  objected  that  this  was  multiplying  the  fines 
of  the  tenants,  and  subjecting  them  to  firequent  burthens 
of  this  kind  :  but  where  was  the  inconvenience  to  the 
tenants ;  they  were  still  to  hold  during  their  own  lives 
and  the  life  of  the  lord  who  admitted  them ;  that  was  the 
vtfy  tenure  of  their  estates.  Nay,  if  a  lessee  for  years, 
or  Any  other  dominua  pro  tempore,  should  admit  them, 
their  estates  would  be  good,  according  to  these  admit- 
tances, during  their  own  lives  and  the  life  of  such  lord ; 
and  the  determination  of  the  lord's  estate  would  have  no 
influence  upon  theirs. 

Indeed,  if  there  should  appear  to  be  any  fraud  or  con- 
trivance in  a  settlement  of  this  kind,  by  putting  in  a 
number  of  lives  successively,  on  purpose  to  multiply  the 
fines  of  the  tenants,  the  Court  would  undoubtedly  in- 
terpose in  such  a  case,  and  relieve  them :  but  in  this 
case  nothing  of  that  kind  could  be  pretended.  These 
were  his  thoughts  on  the  subject :  but  as  an  'issue  had 
been  insisted  on,  he  readily  agreed  to  it. 

An  issue  was  accordingly  tried  at  the  bar  of  the 
Court  of  King's  Bench  by  a  jury  of  Middlesex.  Whe- 
ther a  general  fine  was  due  to  the  Duke  of  Somerset 
from  the  tenants  of  the  manors  of  Cockennoatli^  Ac  as 
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next  admitting  lord^  upon  the  death  of  the  Duchess  of 
Somerset.  The  jury  by  the  direction  of  the  Courts 
brought  in  a  verdict  ifor  the  Duke  of  Somerset. 

The  cause  came  on  again  before  the  chancellor^  who 
decreed  the  tenants  to  pay  their  fines,  and  gave  the  duke 
his  costs, 

25.  By  the  custom  of  many  manors  in  the  north,  a 
fine  is  due  on  the  death  of  the  last  admitting  lord ;  whe- 
ther he  was  in  possession  of  the  manor  at  the  time  of 
his  death  or  not  And  this  custom  has  been  held  good 
by  the  House  of  Lords. 

36.  Philip  Duke  of  Warton  became  entitled  by  de-  «JJ[^2*Bro. 
scent  to  several  manors  in  Cumberland  and  Westmore-  Pari.'ca.  451. 
land,  in  which  the  custom  was,  that  the  tenants  should 
pay  a  fine  upon  the  change  of  the  lord  by  death.  In 
the  year  172 1 ,  the  duke  sold  these  manors  to  Mr.  Low- 
ther ;  and  having  afterwards  withdrawn  himself  from 
the  kingdom,  he  died  in  Spain  in  the  year  1721.  Mr. 
Lowther  assessed  a  general  fine  upon  all  the  tenants,  in 
consequence  of  the  duke's  death,  which  they  refused  to 
pay ;  he  filed  his  bill  in  Chancery  to  compel  the  pay- 
ment of  them.  Lord  Talbot  dismissed  the  bill :  but  the 
House  of  Lords  reversed  the  decree,  and  declared  that 
Mr.  Lowther  became  entitled  to  a  general  fine  on  the 
death  of  the  duke  (a). 

27.  But  a  custom  that  a  fine  is  due  on  every  change  1  intt  59.  k 
of  the  lord,  be  it  by  alienation,  demise,  death,  or  other- 
wise, is  a  custom  against  law,  as  to  the  alteration  or 
change  of  the  lord,  by  the  act  of  the  party ;  for  by  that 
means  the  copyholders  may  be  oppressed  by  a  multitude 

of  fines. 

28.  With  respect  to  the  quantum  of  the  sum  which  No  more 
which  may  be  demanded  as  a  fine.    It  is  probable  that  raiue  can  be 
when  fines  were  first  introduced,  they  were  at  the  mere   '"^ 
will  and  discretion  of  the  lords.     The  benevolence 

(a)  A  custom  that  a  fine  is  due  on  every  change  of  the  lord  b j 
alienation  has  been  held  void.  For  bj  this  means  the  tenants  might 
b«  oppressed  b  j  a  multitude  of  fines.    1  Ins^  59.  b» 
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of  some  lords  established  fines  certain  in  particular  ma- 
nors, while  they  continued  uncertain  in  others.  Nor 
does  it  appear  that  the  courts  of  law  interposed^  before 
the  reign  of  Queen  EUzabeth^  to  moderate  the  exercise 
of  the  lord's  right  to  demand  whatever  he  pleased, 
where  the  custom  had  left  the  amount  of  the  fine  un- 
certain. 
Hobartr.  29    It  was  resolved  bv  the  Court  of  Kin&r's  Bench, 

Hammond,  -^  o  ' 

4  Rep.  27.  b.     in  42  and  43  Eliz.  that  if  the  fines  of  copyholders  upon 

admittance  be  uncertain,  yet  the  lord  cannot  demand  or 
exact  excessive  or  unreasonable  fines ;  that  if  he  does, 
the  copyholder  may  by  law  refuse  to^^ay  them.  And  it 
shall  be  determined  by  the  opinion  of  the  justices,  be- 
fore whom  the  matter  is  depending,  either  upon  demur- 
rer, or  upon  evidence  to  a  jury,  upon  confession  or 
proof  of  the  yearly  value  of  the  land,  whether  the  fine 
demanded  was  reasonable  or  not.  For  if  th^  lord  might 
assess  excessive  fines  at  his  pleasure,  all  the  estates  of 
copyholders  would  be,  at  the  will  of  the  lord,  defeated 
and  destroyed. 

waiowe'scasc,      30.  A  lord  of  a  manor  demanded  a  fine  of  6Z.  6*.  8d. 

for  an  admittance,  upon  a  surrender  to  a  cottage  and  an 
acre  of  pasture,  which  was  let  at  a  rack-rent  of  bSs. 
a-year.  It  was  resolved,  1st.  That  although  a  fine  be 
uncertain  and  arbitrary,  yet  it  ought  to  be  secundum  or- 
hitrium  honi  viri,  that  is,  reasonable,  and  not  excessive  ; 
for  excessus  in  re  qudUhet,  jure  reprobatur  communi. 
The  common  law  forbids  any  unreasonable  distress ;  if 
an  excessive  or  unreasonable  amercement  be  imposed 
in  any  court -baron,  or  other  court,  which  is  not  of  re- 
cord, the  party  shall  have  moderate  misericordia.  2d. 
That  if  the  lord  and  tenant  cannot  agree  about  the  fine, 
and  the  lord  demands  more  than  a  reasonable  fine ;  the 
same  shall  be  decided  and  adjudged  by  the  Court  in 
which  any  suit  shall  be  brought  on  account  of  the  de- 
nial of  such  fine.  3d.  That  the  .fine  demanded  in  this 
case  was  unreasonable;  for  this  was  not  a  voluntary 
grant,  as  where  the  copyholder  has  but  an  estate  for  life. 


13  Rep.  1. 
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>  31.  In  trespass  the  question  was^  whether  the  lord  -  Dow  o.  Goid- 
mig^ht  assess  two  years  and  a  half's  value  of  the  land,  ^i^i^^'^^' 
according  to  the  rack  rent,  for  a  fine ;  all  the  Court  held 
he  could  not,  for  it  wa^  unreasonable ;  that  one  year 
and  a  half's  rent,  according  to  the  improved  value,  was 
high  enough ;  but  that  the  tenant  might  refuse  to  pay 
two  years  and  a  half. 

32.  Lord  Keeper  Coventry  in  5  and  again    in   13  Middieton  t^. 
Cha.  1 .  hdd  that  one  year's  improved  value  was  a  rea-  Rcp'^^^cha. 
sonable   fine;   guarding   the  decree,    that  one  year's  ^^-^^-^i* 
value  should  not  be  counted  a  fine  certain,  but  referable 

to  the  discretion  of  the  court,  whether  it  was  reasonable 

or  not,  and  that  the  payment  was  then  directed,  because 

it  was  reasonable.     But  it  appears  to  have  been  settled 

about  the  latter  end  of  the  reign  of  King  Cha.  II.  that 

two  yea:r8'  improved  value  is  a  reasonable  fine,  in  the 

case  of  a  fine  arbitrary;  or,  more  properly,  arbitrable.  Doug.keiJ. 

And  the  court  will  not  permit  a  lord  to  take  more.  6  Ekst  56^ 

33.  Where  a  person  is  admitted  to  an  estate  in  re-  i  w«tk.  oa 
mainder,  the  fine  is  usually  one  half.     But  a  tenant  for  2d  ed*^** 
Kfe  must  pay  the  whole  fine,  equally  as  if  he  were  te- 
nant in  fee,  in  cases  where  the  heirs  are  finable.     For 

the  admission  of  the  tenant  in  fee  is  only  the  admission 
of  an  individual.  When  he  dies,  his  heir  must  be  ad^ 
mitted. 

34.  In  some  manors  the  fine  usually  taken  for  two  i  Butt.  2of ,    • 
lives  is  as  much  and  half  as  much  as  the  fine  for  one  f  watk.48i 
life  ;  and  the  fine  for  three  lives  is  as  much  and  half  as 

much  as  the  fine  for  two  lives.  This  must  be  under- 
stood of  persons  taking  successivi,  or  one  after  another ; 
for  if  they  take  as  joint-tenants,  or  tenants  in  common, 
it  vrould  be  different. 

35.  It  has  been  stated,  that  a  person  who  acquires  a 
copyhold,  as  a  special  occupant,  is  liable  to  a  fine  as  a 
purchaser.     But  this  fine  should  be  proportioned  to  the  Giib.Tca.52fr 
probable  duration  of  the  life  of  the  cestui  que  vie. 

36.  The  fine  must  be  estimated  according  to  the  im-  ^^l^'  - 
proved  yearly  value ;  not  according  to  the  rent  under  a  |^;/®^^^^ 

vol.  I.  Y  *      ^^'"S-  734' 
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lease.  And  in  a  modern  case  it  was  held^  tbat  to  i£' 
duction  was  to  be  made  Out  of  the  two  years'  fuH  im- 
proyed  value  on  account  of  the  land  tax  :  but  quit  reftW 
were  always  deducted. 

37.  A  bill  in  chancery  cannot  be  brought  by  a  co^- 
holder  to  be  relieved  against  att  excessive  fine^  for  that 
ought  to  be  tried  by  a  jury.  But  a  bill  will  lie  to 
settle  a  general  fine^  to  be  paid  by  all  tiie  copyhold 
tenants  of  a  manor^  in  order  to  prc^vent  a  milMplidty  of 
suits. 

38.  Where  dopyholds  are  offly  granted  for  lives^  with- 
out any  tenant-right  of  renewal^  and  fall  into  the  lord's 
hduds^  there  the  fine  is  uncertain  ;  because  it  being  in 
the  option  of  the  lord  to  renew  or  not^  he  may  demand 
whatever  stim  he  pleases.  In  order,  therefore,  to  sap-^ 
port  a  custom  of  renewal  of  copyholds  for  Mves,  the 
plaintiff  must  allege  such  custom  to  be  on  payment  of  8t 
fine  certain  :  for  it  will  not  be  sufficient  to  allege  it  to 
be  on  payment  of  a  reasonable  fine,  on  account  of  thef 
difficulty  of  ascertaining  the  ijuantvm  of  such  fine.  But 
if  a  custom  be  not  found  to  renew,  on  payment  of  a  fine 
certain,  the  lord  may  insist  on  his  own  terms  !  and  the 
only  proof  that  can  be  given  of  such  a  custom  is,  the 
fiict  of  renewaU  having  taken  place  according  to  iotne 
certain  standard ;  that  is,  upon  a  fine  certain. 

39.  Where  a  person  hoWs  Several  copyholds  of  the 
same  manor,  the  lord  must  assess,  and  deilnand  the  fine^ 
severally.  Por  the  tenant  may  refuse  to  pay  the  fine 
for  one,  and  pay  it  for  the  others.  And  Lord  Cok« 
says,  if  twojoint-tenanls,  two  tenants  in  common,  or  te- 
nant for  life,  and  the  remainder-man,  join  in  a  grant  of 
a  copyhold,  one  fine  only  is  due.  Bat  this  has  been  de- 
nied in  a  modern  case,  as  to  tenants  in  common,  who 
have  several  estates. 

40.  Where  a  fine  is  certain,  the  tenant  is  bound  to 
pay  it  immediately  upon  his  admittance;  otherwise 
where  it  is  uncertain ;  because  as  the  copyholder  cannot 
ten  what  the  lord  wiU  assess,  it  would  be  impossible  fsr 


hiAi  to  proTide  the  pteeiae  siiia^  therefore  he  will  be  al^ 
lowed  a  convenient  time. 

41.  The  lord  may  bring  an  action  of  debt  against  a  HowKcovered. 
copyholder  for  the  recovery  of  his  fine.     But  if  a  copy-  3p!wm8.'i3i. 
holder  in  fee  diea,  and  his  hiiir  waives  the  possession^  Doug.  a.  727. 
the  lord  cdnnot  bring  an  action  against  him  for  the  fine ; 
but  may  seize  the  copyhold. 

49.  If  a  copyholder  be  admitted;  and  before  payment  shqttiewortii 
of  the  fine  the  lord  dies^  and  the  manor  descends  td  bis  3  M^lfla; 
son  and  heir^  who  also  dies ;  the  executor  of  the  soii 
may  maintain  an  action  of  assumpsit  against  the  copy*- 
holder^  td  recover  the  fine ;  whether  it  be  a  fine  certain, 
or  at  tiie  will  of  the  lord. 

43.  The  lord  may  recover  ^om  the  copyholder  the  Nonhwick  v: 
fine  assessed  by  him  on  stdmittance,  though  there  be  no  6  £fi«t!  56: 
entry  of  the  assessment  on  the  court-rolls,  but  only  a 
demand  of  such  a  sum  for  a  finb,  after  the  value  of  the 
tenement  is  found  by  the  homage. 

44.  By  the  statute  9  Geo.  1 .  c.  39.  reciting  that  doubts 
had  arisen  in  the  law  respecting  the  power  of  lords  of 
manors  to  sei^e  copyhold  lands,  parcel  of  their  manors; 
on  the  neglect  dr  refiisd  of  persons  to  come  in  and  be 
admitted  tenants ;  it  is  enacted,  that  feme  coverts  and 
iniaiiis  may  be  admitted  to  copyhold  estates  by  their  at- 
torney or  gpardian ;  and,  in  defieiult  of  appearance,  the 
lord  rally  appoint  a  guardian.  That  ttpon  every  such 
admittance  the  fini  may  be  demanded  by  a  note  in  writ- 
ing,  to  be  left  with  such  infant  or  fenie  trovert.  If  die 
line  \ub  not  paid  within  three  months  after  such  demand; 
the  k>rd  may  enter  on  the  copyhold,  and  receive  the 
profits  thereof  till  he  is  paid  his  fine  and  costs,  &c.  By 
the  4th  section  it  is  enacted  that  guardians  and  bus* 
ImuhIs  paying  such  fines  shall  reimburse  themselves  out 
of  the  rents  and  profits  of  the  copyholds,  notwithstand- 
ing the  deaths  of  such  in&nts  and  feme  coverts: 

45.  Besides  a  fine  there  is  ako  a  eu8tom  in  many  Heriott. 
manors,  that  upon  the  death  of  every  copyholder,  though  ^^^l\^  ^' 
only  for  life,  the  lord  becomes  entitled  to  his  best  beast  Heriot,pi.».' 
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or  averium.  In  some  manors  it  is  the  best  chattel^  itnd^ 
which  a  jewel  or  piece  of  plate  is  included;  but  it  id 
always  a  personal  chattel,  which  immediately  on  the 
death  of  the  tenant,  being'  ascertained  by  the  option  of 
the  lord,  becomes  vested  in  him  as  his  property,  and  is 
no  charge  on  the  lands,  but  merely  on  the  goods  .and 
chattels  of  the  tenant, 
p^ker  r.  45.  A  custom  that  the  lord  of  a  manor  shall  have  the 

Comblcford,  i         i-  •  i  •         i 

cr<;r.£iiz.725.   best  bcast  of  cvcry  person  who  dies  witbm  the  manor^ 

whether  he  be  a  copyholder  or. not,  is  void;  for  it 
cannot  have  a  lawful  beginning  between  the  lord  and  a 
stranger.  • 

47.  Although  a  copyholder  be  ousted  or  cUsseised^ 
yet  the  lord  will  be  entitled  to  a  heriot  on  bis  death;  for 
he  continued  to  be  a  legal  tenant. 

Korricev.       .    48.  A  copvholder  for  life,  in  a  manor  where  thecus^ 

Norrice' 

2  Roll.  Ab.  72.  torn  was,  that  if  the' tenant  died  seised,  a  heriot  should 

be  paid,  was  disseised  or  ousted,  and  died ;  the  lord 
having  first  granted  the  seigniory  to  A.  for  ninety-nine 
years,  if  the  tenant  should  so  long  live^  remainder  to  B. 
for  four  thousand  years.  Two  questions  were  made, — 
1st,  Whether  any  heriot  should  be  made,  because  the 
copyholder  did  not  die  seised.  As  to  this  the  Court  held 
clearly,  that  a  heriot  was  due  and  payable ;  for,  notwith- 
standing the  ouster  and  disseisin,  the  copyholder  stiH 
<K)ntinued  legal  tenant ;  and  such  disseisin  might  have 
been  by  combination  to  defeat  the  lord  of  his  heriot. 
2d*  To  whom  the  heriot  should  be  paid.  As  to  this  the 
Court  held  clearly,  that  the  remainder^man  for  four 
thousand  years  could  have  no  right  to  it,  because  the 
copyholder  was  never  his  tenant ;  and  as  to  the 
grantee  for  ninety-nine  years,  it  was  doubted,  becaue 
the  moment  the  copyholder  died,  his  estate  was  deter- 
mined. 
Trin.coiLv.  49.  A  heriot  is  only  due  on  the  death  of  the  legal  te* 
?Vot!  441.  nant ;  not  on  the  death  of  the  person  enjtitled  to  an.equi- 
994f'  ^'^'     *^^^^  estate  in  a  copyhold.     And  the  lord  is  only  entided 

to  a  heriot  on  the  death  of  the  tenant  who  h^  an  in? 
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(erest  in  the  copyhold^  not  on  the  death  of  persons  for 
whose  lives  a  copyhold  is  granted. 

50.  If  a  copyholder  for  life^  on  whose  death  the  lord  2  Ld.  Raym. 
is  entitled  to  a  heriot^  becomes  a  bankrupt^  and  the  copy- 
hold is  assigned  for  the  benefit  of  the  creditors ;  this 
irsoismutation  of  the  tenant^  by  act  of  parliament^  shall 
not  work  a  prejudice  to  the  lord^  who  shall  have  a  he- 
riot  on  the  death  of  the  copyholder ;  but  not  on  the 
death  of  the  assignee. 
.    51.  No  heriot  is  due  on  the   death  of  a  married  Anon. 

,  ,  ,  .  ,  4  Leon.  239. 

woman^  because  she  can  have  no  chattels. 

52.  In  many  manors  there  is  a  customary  composition^ 
as  ten  or  twenty  shillings^  in  lieu  of  a  heriot ;  by  which 
the  lord  and  tenant  are  both  bounds  provided  it  be  an  . 
indisputably  ancient  custom.  But  a  new  composition  of 
this  kind  will  not  bind  the  heirs  or  representatives  of 
either  party  ;  for  that  amounts  to  the  creation  of  a  new 
custom^  which  cannot  now  be  done. 

53.  If  a  heriot  be  due  by  the  custom  of  the  manor^  8  j^^p^  ^^^ 
upon  the  death  of  the  tenant^  and  the  lord  purchases  part 

of  the  tenancy^  such  purchase  will  not  *  extinguish  the 
lord's  right  to  a  heriot ;  for  the  tenant  is  still  within  the 
lord*s  homage. 

54.  Where  a  copyholder  is  bound  to  pay  a  heriot^  and  gnag  v  Fox 
be  conveys  part  of  his  copyhold  to  one  person  and  part  ^'■^°*»  ^*- 
to  another^  the  heriot  will  be  multiplied.    It  is  the  same 

if  he  devises  it  by  will  to  several  persons  in  severalty. 

55.  It  was  resolved  in  a  modern  case^  that  where  a  Attree  v.  scntt, 
copyhold  estate  was  divided  into  two  parts  by  a  devise  of         ' 

it  to  two  persons^  as  tenants  in  common^  each  of  the  de- 
visees was  subject  to  the  payment  of  a  separate  fine^  and 
to  a  several  heriot ;  that  if  one  of  the  two  persons  sur- 
rendered his  moiety  to  the  other^  the  estates^  notwith- 
standing, continued  several^  and  were  subject  to  several 
heriots.  For  if  an  estate  held  by  indivisible  services 
was  divided  and  holden  in  severalty^  and  afterwards^  by 
the  act  of  the  parties,  came  again  into  one  hand, .  the 
services  which  were  multiplied  should  continue  to  be 
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payable^  not  as  for  one  tenement,  but  for  eact^  pMtioii 
respectively,  that  is,  as  for  distinct  tenements  ;  for  they 
did  not  again  become,  in  respect  of  the  lord^  one  tene- 
ment. That  this  doctrine  was  as  applical^le  to  an  estate 
held  in  common,  as  to  ^states  held  in  s^v^raky. 
2  Inst.  131.  66.  In  the  case  of  heriot  custom^  the  lord  may  seise 

Austin  V,  !«.»/.»  .  ♦, 

Bennett,         the  bcst  bcast  of  the  tenant,  or  whatever  is  due  as  a 

heriot,  wherever  he  can  find  it,  either  within  the  manor 
or  out  of  it ;  even  on  the  highway. 

Parker  If. Gage,      57.  In  trover  on  not  ^ilty  before  Lord  C.  J.  Holt, 

1  Show.  Rep.  •!•  O^  .^  .. 

81.  the  question  bein^  about  a  horse  seised  for  a  henot ; 

•  }t  was  held,  that  either  heriot  ser^ep  or  heriot  custoin 
was  seizable  off  the  manor,  becaD^se  It  lies  in  prender. 

Dyer,  351.  u    ,    58.  If  a  man  shortly  before  his  death  bargains  and 

sells  all  hi9  horses  to  another,  without  any  consideratioD^ 
to  defraud  thp  lord  of  his  heriot,  it  is  void. 

wirtyr.Pem.       59.  The  Court  of  Chaucerv  will  not  interpose  in  fii- 

berton,  2  Ab:  /.    i       i       i  .        i  V. ,       ♦  i  i^ 

£q.  979.         vour  of  the  lord  in  the  case  of  henots,  because  the  cut- 

tom  is  unreasonable ;  the  loss  a  family  sustains  being 
thereby  aggravated. 
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CHAP.  V. 

Of  the  Forfeiture  of  Copyholds. 

Sect.   8.  Attainder  of  Treason 

Sect.  39. 

Non-appearance  of  the 

or  Felony. 

Heir  to  be  admitted. 

a.  AUenatwn  contrary  to 

35. 

Of  a  Person  in  He- 

the  Custom. 

m(Under. 

8.  Leases  contrary  to  the 

38. 

Of  a  Surrenderee* 

Custom. 

39. 

Of  a  Devisee. 

11.  Unless   by  licence    of 

41. 

Who  may  Forfeii. 

the  Lgri. 

46. 

Extent  of  Forfeitures. 

13.  ji  Covenant  thai  a  Per" 
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necessary. 

Forfeiture^ 
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nure. 

* 

l^ge  of  a  Forfeiture. 

90.  Rqftual  to  perform  the 

59. 

Where  Equity  relieves. 

Services. 

03. 

Where  Relief  has  b^^n 

25.  Refusal  to  pay  Fines. 

refused. 

^.  Refusal  to  pay  Rent. 

Secti 

ON   I, 

As  copyholds  were  originally  held  by  the  lowest  and 
most  abject  vassals^  the  marks  of  feudal  dominion  con- 
tinue much  stronger  in  this  tenure  than  in  any  other ; 
so  that  copyholds  are  not  only  subject  to  the  same  for- 
feitures as  estates  held  in  socage ;  but  also  to  a  variety 
of  other  fixrMtiires  particitlarly  incident  to  them. 

2.  If  a  copyholder  he  attainted  of  high  treason^  his  Attainder  of 
estate  becomes  forfeited  to  the  lard  of  the  manor,  not  to  feiooj. 

HavIl.  P  C 

the  crown ;  unless  by  the  express  words  of  an  act  of  c.  49.  a.  7.  ^ 
pariiament.     It  is  the  ^ame  where  a  oopyholdw  is  at-  ?t?i;^&32 
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tainted  of  felony.  But  a  person  to  whom  a  copyhold  is 
devised^  who  is  convicted  of  felony^  and  hanged^  before 
admittance^  does  not  forfeit  such  copyhold. 

?  wii.^R^iJ       ^'  ^^'  Jefferies   devised  a  copyhold  to  his  niece 
i«"^Keiiyon'8  Elizahcth  Jeflferies.  who  was  convicted  and  hanged 

Rep.  U0»  1.        .  1  i%    1  -**.        X    «•    • 

for  the  murder  of  the  testator.     Miss  Jeneries  was  not 

admitted^  nor  ever  did  any  act  to  shew  that  she  was 

the  lord's  tenant.     The  Court  was  of  opinion  that  Mm 

Jefferies  had  no  legal  interest  in  the  copyhold^  so  could 

have  no  legal  remedy  to  recover  it ;  and  having  neither 

.  jfW  in  re,  nor  ad  rem,  could  not  forfeit  any  thing. 

The  King  v.         4.  It  was  resolvcd  in  a  modem  case  that  a  copyhold 

&  Aid.  510.    -  of  inheritance  was  not  forfeited  by  a  conviction  of 

felony^  without  attainder;   unlesa  there  be  a  special 
custom  in  the  manor. 
Alienation  6.  Copyhplders  can  only  alienate  their  estates  in  the 

contrary  to  the  *  "^  *' 

custom.  manner  prescribed  by  the  custom ;  any  other  mode  of 

'  alienation  will  operate  as  a  forfeiture.     Thus  it  is  said 

by  Littleton^  s.  74.  that  if  a  copyholder  aliens  by  deed, 

it  is  a  forfeiture ;  for  a  copyholder  being  tenant  at  will, 

auch  ^n  act  would  amount  to  a  determination  of  his 

^vill, 

I  Inst,  59  a.  6.  Lord  Coke  says,  if  a  copyholder  makes  a  charter 

Co.  Cop.  8. 58.  of  feoffment^  or  a  deed  of  detnise^  for  life^  without 

giving  livery  of  seisin^   it  is  no  forfeiture^   because 

lRoii.Ab.508.  nothing  passes.     According  to  RoU,  though  livery  is 

pi.  12&13.      j^^j  made,  yet  the  feoffment  is  a  forfeiture,  if  there 

be  a  letter  of  attorney  to  deliver  seisin ;  because  then 
the  feoffee  may  at  any  time  perfect  the  conveyance. 
And  that  Lord  Coke  ought  to  he  understood  with  thai 
distinction, 

1  Inst.  59  a.         Mr.  HargTEve  does  not  acquiesce  in*  RolI*s  doctrine. 

**  '  ^-  For  (says  he)  the  criterion  of  forfeiture  of  a  copy- 

hold by  alienation,  seems  to  be  the  actual  passing  of 
an  unlawful  estate,  to  the  lord's  prejudice.  In  the 
case  of  the  feoffment,  no  interest  can  pass  until  livery; 
nor  is  it  strictly  true  that  the. feoffee  may. at  any  time 
perfect  the  convey ^nqe;  for  it  13.. pQs^ble.tb»tJ>efow 
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iivery^  the  feoffor  may  revoke  the  power  of  attorney^ 
or  the  attorney  may  die,  or  refuse  to  execute  the 
authority/' 

7.  It  is  also  said  in  Roll's  Abridgement,  that  if  a  co-  VoL  i.  sos, 
pyholder  bargains  and  sells  his  copyhold  to  another  in 

fee,  it  is  a  forfeiture ;  although  the  deed  be  not  enrolled. 

But  this  position  has  been  denied  by  Lord  Coke.  ^*  ^p-  ■•  **• 

8.  It  has  been  stated  that  a  copyholder  may  make  a  LeaMs  con- 
lease  for  one  year:  if  he  makes  a  lease  for  any  longer  S^^*^^  * 
term,  whether  by  indenture  or  parol,  without  the  con*  i^SttlSo.*, 
sent*  of  the  lord,  it  is  a  forfeiture ;  unless  there  be  an  ^J"*?  ''• 
express  custom  to  warrant  it.     But  by  the  particular  CTo.Eiis.35i; 
custom  of  some  manors  a  copyholder  of  inheritance  u^g,  id.  49s. 
may  lease  his  land  for  three  years,  without  the  consent 

of  the  lord. 

9.  Where  a  copyholder  leased  for  one  year,  and  so  4  Rep.  26  a.  ^ 
from  year  to  year,  during  the  life  of  the  lessor ;  reserv-    ^' 

ing  to  the  lessor  in  every  year  the  d5th  day  of  Marcb^ 
it  was  held  to  be  a  forfeiture.  For  it  was  a  lease  for 
two  years  at  least,  reserving  one  day ;  so  that  a  greater 
estate  than  for  one  year  passed  in  interest.  And  the 
reserving  a  day  in  every  year  was  but  a  shift  to  avoid 
the  forfeiture. 

10.  A  copyholder  agreed  to  make  three  several  leases  Mathews », 
by  indenture,  one  to  commence  after  the  other,  there  6  vin.  Ab.  ii9, 
being  two  days  between  the  end  of  the  first,  and  the 
commencement  of  the  second,  and  so  between  the. 
second  and  third.     He  made  them  accordingly,  and 

sealed  them  at  the  same  time.  *  This  was  held  to  be  a 
forfeilRire,  for  it  was  an  apparent  fraud ;  and  a  greater 
estate  than  for  one  year  passed  presently. 

1 1.  It  has  been  stated  that  a  lease  for  any  number  of  unless  by 
years,  made  by  licence  from  the  lord,  is  not  a  forfeiture ;  lont 
and  that  in  such  cas^  the  lessee  may  assign  his  tcirm,  or  ^^^'  ^  ' 
make  an  under  leasey  without  any  new  licence ;  for  the 
interest  of  the  lord  is  discharged  by  the  licence. 

12.  Lord  Ch.  B.  Gilbert,  sjEtys,  if  the  lord  licenses  the  TtiL296, 
copyholder,  to  let  for  fiye  years,  iind  h^  lets  f«.tbrc«. 
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this  19  good*  So  if  the  lord  licenses  a  copyholder  for 
life  to  let  for  five  years^  if  the  copyboUer  to  long  live, 
and  he  lets  for  five  years  absolute^  this  is  good ;  fior  the 
limitation  is  implied  by  law,  and  so  need  not  be  ex- 
pressed. But  if  the  cc^yholder  had  an  estate  in  fee,  it 
had  been  a  forfeiture,  to  make  an  absolute  lease  fior  ive 
years ;  because  in  that  case  he  did  more  than  bis  Uceace 
Allowed. 

13.  Where  a  copyholder  made  a  lease  for  a  year 
only,  according  to  the  custom;  and  covenanted  that, 
after  the  end  of  the  year,  the  lessee  should  have  the 
lands  for  another  year,  and  so  de  amna  in  annum  for  tea 
jpurn ;  it  was  hpld  to  be  no  such  lease  as  would  make  a 
forfeiture,  because  the  lessee  had  a  lawful  estate  but  finr 
one  year  only. 

14.  Lord  Ch.  B,  6i)|>«rt  seiems  in  the  first  instance 
to  doubt  this  case,  because  the  words  coveumt  and 
grant  make  a  lease.  He  afterwards  however  says— 
''  But  in  another  case  it  was  hdd  that  these  words  ligr 
construction  might  make  a  lease,  where  the  lands  might 
be  let,  but  otherwise  where  the  lands  could  not  be  let, 
which  distinction  sef^ms  very  reasonable,  for  the  words 
themselves  do  not  import  a  lease ;  and  it  would  be  a 
T€ry  injurlpus  construction  to  make  them  a  lease,  cu^d 
so  a  forfeiture^  when  they  only  import  of  themsehes  a 
covenant.'* 

15.  It  is  4aid  in  Bacon's  Abridgement,  that  in  such  a 
<x)Yeqant^  it  woi\Id  be  better  if  the  words  were,  io 
permit  and  suffer  the  lessee  to  hold  the  lands.  For  a 
covenant  in  that  form,  respecting  freehold  lands,  wouM 
not  amount  to  an  immediate  lease ;  because  the  words 
permit  and  suffer  would  prc^ve  that  the  estate  was  stiU 
to  oentint]^  in  him  from  whom  the  permissioA  came. 
For  if  any  estate  tiiereby  passed  to  the  ^ovenaMtee,  he 
might  hold  and  enjoy  it  without  any  penaissien  from 
the  covenantor ;  therefore  in  s^ch  ease  tiie  covenantee 
would  only  have  the  bare  covenant  for  his  secui%  of 
4enjoyment>  ^ithoiit  any  acti|(U  estate  bm^  to  Im^ 
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16.  Mr.  Hargrave  appears  to  acquiesce  in  this  doc-  i  lut.  59.  a. 
trine.— r''  Because  (says  he)  thougii  in  general  a  cove*  "' 

nant  amounts  to  a  lease^  yet  it  seems  harsh  to  g^ve 

lueh  a  eonstnictionj  where  a  lease  amounts  to  a  for*- 

feiture^  and  the  iptention  of  the  parties  may  have  effect 

by  way  of  agreement"    And  in  a  modern  case^  \\  was  i>oe  v.  chm. 

settled  that  an  executory  agreement  for  a  lease  of  f^      ^™ 

copyhold  did  not  operate  as  a  forfeiture. 

17.  Eveiy  specifM  of  wtote^  whether  voluntary  or  Waste. 
permissive^  not  warranted  by  the  custom  of  the  manqr^  '    ^'  ^'  ' 
will  operate  as  a  forfeiture  of  a  copyhold.     Lord  Coke  co.  cop.  •.  57. 
says,  if  a  stranger  pommits  waste  on  a  copyhold^  without  cub.  Ten.  235. 
the  assent  of  the  copyholdpr^  it  will  operate  as  p.  for- 
feiture,   in  Coinyn's  Digest,  Tit.  Copyhold,  M.  3.  the 
contrary  doctrine  is  said  to  have  been  settled  in  Lutw, 

80S.    But  Lord  Hardv^cke  appeers  to  have  considered  fy^^^Y^* 
copyholders  as  answerable  for  waste,  in  all  cases ; 
ex€q)t  where  occasioned  by  the  act  of  God. 

18.  Where  a  copyholder  cut  down  more  timber  than  AttorMy 
he  could  justify,  apd  a  bill  being  brought  against  him  vheeBt,'^ 

in  Chancery,  for  a  discovery ;  he  demurred^  because  it  i^^^j^i^ 
woukL subject  him  to  a  forfeiture,  as  being  waste.   The  ^^  ^*^'  ^^' 
demuirer  was  allowed. 

19.  If  a  copyholder  disclaims  holding  of  l^is  lord,  or  oteciiumiag 
swears  in  Court  that  he  is  not  the  lord's  copyholder ;  or  Co.  cop.  t]57. 
if  the  steward  shews  the  court-roll  to  a  copyholder,  to 

prove  that  his  land  is  held  by  copy,  and  the  copyholder 
asserts  his  estate  to  be  freehold,  and  tears  the  court-roll, 
these  acts  wil)  operate  as  a  forfeiture.  Bi^t  if  a  copy-? 
holder,  in  presence  of  the  Court,  q)eaks  irreverent 
words  of  the  lord,  as  that  he  exacts  and  extorts  un- 
reasonable fines  and  undue  services,  this  is  f^neable 
only,  and  no  forfeiture.  So  if  he  says  in  Court  that  he 
win  devise  neans  to  be  no  Ignger  the  lord's  copyholder ; 
(his  is  neicker  cause  of  fine  nor  forfeiture ;  for  perhape 
the  means  he  intends  are  lawful^  by  cenveying  away  Ids 
copylioM. 
^.  Copyludds  are  also  for£nted  by  tbe  nc^jlect  or  j^^^^  17- 

%  tIccs. 
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refusal  of  the  tenant  to  perform  the  services  required 
by  the  custom.     Thus  if  a  copyholder  neglects  to  ap- 
pear at  the  Court  after  sumihons^  he  will  forfeit  his 
6  vfn.  Ab.  128.  estate.     But  to  make  this  a  forfeiture,  there  must  be  a 

Gilb.  Ten.  229.  .      _  . 

particular  warning  to  each  tenant^  or  a  general  notice 
within  the  parish^  after  which  it  is  a  forfeiture  without 
any  express  refusal :  for  unless  the  copyholders  attend, 
no  court  can  be  held^  which  would  be  highly  prejudi- 
cial^ not  only  to  the  lord^  but  to  the  tenants. 

w^bRDk*'        21.  A  copyholder  neglected  to  do  his  suit  and  s^rice 

.3BiiU.36s.'     for  the  q)ace  of  three  years  together.    The  questioo 

was^  whether  this  was  a  sufficient  cause  of  forfeiture. 
It  was  said  by  the  Court  that  it  was  no  cause  of  for- 
feiture^ if  a  warning  was  not  given  by  the  lord^  of  the 
time  when  his  court  was  to  be  held,  and  notice  thereof 
ffyea  to  the  copyholder  himself :  that  the  withdrawing 
of  his  suit  by  a  copyholder  was  only  fineable ;  but  if  he 
refused  to  do  his  suit  and  service^  then  it  was  a  for- 
feiture. 

GUb.  Ten.  230.      22.  Where  the  lord  required  the.  copyholder  to  do 

his  services^  and  he  answered  that  if  they  wjere  due  he 
would  do  them^  but  it  should  be  tried  at  law  whether 
they  were  due  or  not ;  this  was  held  not  to  be  a  for- 
feiture. 

Co.Cpp.s.57.      23.  If  a  copyholder  is  confined  by  sickness,  or  it 

afraid  of  being  arrested,  or  is  a  bankrupt,  he  will  be 
excused  from  attending  the  lord's  court. 

D*"'2ii  b         ®*'  ^^^"  'h^  copyholders  are    assembled  in  the 

lord's  court,  they  are  bound  to  do  the  proper  business 
of  the  court ;  and  if  they  refuse,  it  will  amount  to  a 
forfeiture. 

fii^S.**^  ^^^  ^'  "^^^  refusal  of  a  copyholder  to  pay  the  fine  due 
Daitonv.  ou  his  admittance  is  a  forfeiture,  provided  such  fine  be 
Cro.  Eiiz.  m.  certain.  Where  the  fine  is  uncertain,  a  refusal  to  pay 
;the  fine  assessed  by  the  lord,  upon  the  aground  (hat  a 
greater  fine  is  demanded  than  is  warranted  by  the  cus* 
tom,  will  not  amount  to  a  forfeiture.  If  the  fbie  be  unr 
i:ertain,  though  a  reasonable  fine  be.  iaisaessedy  yet  as 
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BO  one  can  provide  for  an  uncertainty^  the  copyholder  co.  cop. ».  57. 
is  not  bound  to  pay  it  presently  upon  demand :  but  shall  Gudiner  v. 
have  a  convenient  time  to  discharge  it^  where  the  law  Jac.  617! 
does  not  appoint  a  d&y  certain  for  its  payment.  If  how- 
ever it  is  not  paid  on  the  day  appointed^  the  estate  wiU 
be  forfeited. 

36.  Though  the  fine  assessed  be  reasonable^  yet  the  wuiowe's  > 
lord  must  appoint  the  time  and  place  where  it  must  be  ^**®'^^*^®p-  • 
paid ;  because  it  stands  upon  a  point  of  forfeiture  of 
the  estate  :  and  the  copyholder  is  not  obliged  to  carry 
his  fine  always  about  him.  But  where  the  fine  is  cer« 
tain^  the  copyholder  is  obliged  to  pay  it  immediately 
upon  admittance.  ' 

27.  Where  a  copyholder  is  bound  by  the  custom  to  Refuai  to  iMy 
pay  a  certain  rent  to  the  lordi  and  revises  to  pay  it^  he  Co.  Cop.  ■.  57. 
wiU  forfeit  his  copyhold.  But  such  refusal  must  be  ^^^'^^^' 
founded  on  the  principle  that  the  lord  has  no  right  to 

the  rent;  which  implies  a  disclaimer  of  the  tenure* 
For  if  the  copyholder  admits  the  lord's  claim  to  the 
rent^  but  says  he  .has  no  money^  or  makes  any  other 
excuse  of  that  sort^  it  will  be  no  forfeiture. 

28.  Where  a  copyholder  was  absent  when  the  lord  S"*?  *'*  ''"*'* 

J  ,     ,     ,  ,  ■  1  .       Cro.  Eli*.  505. 

oemanded  the  rent^  and  no  person  was  there  to  pay  it^ 
which  is  a  refusal  in  law^  yet  the  Court  doubted  whe^ 
ther  it  was  a  forfeiture^  as  it  did  not  amount  to  a  vo- 
luntary refusal :  and  two  of  the  judges  said^  there  ought  Hob.  135. 
to  be  a  demand  from  the  person  of  the  copyholder^  to 
make  it  a  forfeiture. 

29.  Where  the  estate  of  a  lord  of  a  manor  ceases  by  s  Rep.  92. «. 
limitation  of  a  use^  and  is  thereby  transferred  to  another 
person^  who  demands  rent  of  the  copyholder^  and  he 

refuses  to  pay  it^  this  is  no  forfeiture^  without  notice 
given  to  t)ie  copyholder  of  the  alteration  of  thje  use  and  * 
estate. 

30.  Where,  copyholds  are  descendible^  the  heir  i;  Non-amwur- 
bound,  on  the  death  of  his  ancestor,  to  come  to  the  heir  to  be  ad- 
lord's  courts  and  require  to  be  admitted.     If  he  neg- 
lects to  appear  within  the  time  prescribed  by  the  cus<*. 
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iam,  t  proelamatbh  is  made  for  him  to  come  in  and  to 
admitted  ;  if  he  does  not  then  appear^  fietrther  proclama- 
iions  are  made  at  the  two  orthrefe  next  courts  accord* 
ing  to  the  custom ;  and  if  he  does  not  appear  imme« 
diatdy  after  the  last  prochiiialion^  the  lord  may  seize 
ihfe  copyhold  as  forfeited. 

oiib. Tm. 331.      SI.  Xf,  however^  the  heir  of  a  copyholder  is  bejrond 

sea  at  thh  time  of  his  lincestor's  deaths  or  within  age, 
or  non  compoe  mentis,  or  in  prison^  his  non-appearaace 
at  the  lord's  court  to  be  admitted  will  not  amount  to  a 
forfeiture. 

Lecbford'f  SS.  The  Gustom  of'  a  manor  was  that^  these  who 

'  ^^'  '  claimed  copyholds  by  descent^  ought  to  come  at  die 
Arst,  second^  dr  third  courts  Upon  procfamation  made, 
to  take  tip  thc^ir  estateit;  or  els6  they  should  be  fof- 
fiNted<i  A  tenant  of  the  manor^  having  issue  inherit- 
kble  by  the  custom^  dSed^  such  issue  being  at  that  time 
beyond  sea ;  the  proclamations  all  passed^  and  the  heir 
did  not  appear  for  two  yeslrs  i  upon  his  return  he  prayed 
to  be  admitted  to  the  cdjFjrhold^  and  proffered  the  lord 
his  fine  in  courts  which  the  lord  refesed  to.  accept,  or  to 
kimit  the  heir^  but  seised  the  laild^  as  forfeited.  It  was 
adjudged^  that  this  was  no  cause  of  forfeiture^  because 
the  heir  was  beyond  sea  at  the  time  of  tlie  proelama- 

UndeHiiii «.      tious ;  and  the  lord  was  at  no  prejudice^  for  he  had 

UcH^e.  s.  p.   taken  all  the  profits  of  the  land  ih  the  mean  time. 

Lordsaiiii-  33.  It  seems  to  be  now  held,  that  there  must  be  a 

i^iS^b.^.'  particular  custom  to  warrant  th^  forfeiture  of  a  copy- 
held,  by  the  mere  non-appearance  of  the  heir  to  bi  ad- 
mitted.  That  by  the  general  custom,  the  lord  is  only 
authorized  to  seise  the  land,  until  the  tenant  comes  ia 
to  be  admitted.  It  is  also  reqmred,  that  ait  the  pro- 
ceedings be  strictly  conformable  to  the  customs  of  the 
manor ;  and  the  proclamations  proved  vivA  voce,  not 
by  the  court  foils  only ;  otherwise  no  forfeilure  wiH  be 
incurred. 

?5S*'^*^j;       ^-  Ata  court  baron  holden  for  the  manor  efPeathcr- 

SXnibIL  162.  . 

stone  in  1785^  the  homi^  presented  Htke  dc£ith  of  Bw 


3.  HeKer^  and  an  entry  of  a  proclamation  on  die  rolb 

wfti  made  as  foUoi^irs  :^^"  At  this  court  pubUc  (Hroclania/- 

tion  was  roade^  for  the  first  time^  for  the  heir  of  Sir  S. 

Helier^  knight^  deceased^  to  come  into  courts  and  b€! 

admitted  tenant  to  all  and  singular  the  mesiuages^  &e. 

within  the  preciticts  of  this  nianor>  whereof  the  said  Sir 

S.  Helier  died  seised  ;  or  else  the  same  would  be  seised 

by  the  lord  of  the  said  manor  for  want  of  a  tenant.  But 

nobody  came!  who  shewed  any  title  to  the  same ;  there-* 

fore  such  defoult  and  this  proclamation  art  recorded/' 

Two  other  similar  proclamations  were  nrnde^  at  two' 

subsequent  courts,  Ac.    By  an  entry  on  the  rolls  of  a 

small  court,  and  court  baron  hdden  in  1786,  it  appewe^ 

ai  foOows  :-^**  At  this  court  a  precept  was  issued  by  ther 

steward  of  the  manor,  and  defivered  to  W.  B.,  bfdiiff 

and  officer  of  the  manori  directing  him  to  seise  into  the 

hands  of  the  lord  all  and  singular  the  several  copyhold 

messuages,  &c.  which  are  situate  and  being  in  Feather* 

stone,  &c.  of  which  Sir  S.  Helier  died  stised ;  and  to 

return  the  pracept  at  the  nc^tt  court  to  be  holden  oo, 

&c."    By  another  entry  on  the  rolls  it  appeared  as  fol* 

lows:-^^'  At  this  court  W.  B.,  bailiff  of  this  manor,  and 

officer  of  this  court,  returned  the  precept  which  issued 

and  was  defivered  to  him  at  the  last  court,  holden  for' 

this  manor,  in  every  thuog  obeyed  and  executed ;  to  wit, 

that  he  had  taken  actual  possession  of,  and  seised  into 

the  hsxids  of  the  lord  of  the  manor,  all  those  copyhoMsy 

Ac,  whereof  the  said  Sir  S.  Helier  died  seised,  as  by 

the  said  precept  he  was  commanded/'   At  a  subsequent 

court,  the  lord  of  the  Manor  granted  the  said  oopyhnid 

premises  to  a  stranger,  his  heirs  and  assigns  for  ever; 

according  to  the  custom  of  the  said  manor,  who  was 

admitted  tenant,  paid  the  lord  a  itne  of  6921.,  and  made 

his  feaHy.     l^he  heirs  at  law  of  Sir  S.  Helier  did  not 

apply  to  be  admitted  till  the  year  1788>  when  they  were 

refused;    and  in  consequence  thereof  lurcNigtit  their 

ejectment.     A  ver^ct  was  found  for  the  plaintiffs,  sub« 

ject  to  the  opinion  of  the  Court  on  (he  abeive  case. 


After  several  arguments  Lord  Kenyon  said,'—''  The 
first  point  made  is  on  the  supposed  forfeiture,  by  rea- 
son of  the  heirs  of  Sir  S.  Helier  neglecting^  to  come  to 
the  lord's  court  to  be  admitted  as  his  tenants,  and  to 
satisfy  the  lord's  claim  of  the  fruits  of  bis  tenure.  I  can- 
not but  observe,  that  the  interest  of  the  lord  of  this 
manor  was  not  very  deeply  concerned  in  the  heir's  not 
doming  in  to  be  admitted,  because  it  is  stated  that  no 
fine  was  due  on  adiAission.  The  case  does  indeed  state, 
that  he  had  a  minute  interest ;  namely,  a  relief  of  3s,  6d.: 
but  however  smaU  this  fruit  of  tenure  Was,  the  lord  un- 
doubtedly had  a  right  to  it ;  and  to  see,  by  the  inspec- 
tion of  his  court-rolls,  who  were  his  tenants.  But  the 
severity  of  the  law  in  these,  as  in  all  other  cases  of  for- 
feiture, warrants  the  courts  in  taking  care  that  there  is 
the  greatest  accuracy  in  the  lord's  proceeding.  It  is  so 
in  the  case  of  outlawry,  and  all  cases  of  criminal  jw 
ceedings.  Several  cases  were  mentioned^  which  shew 
that  a  general  forfeiture  of  a  copyhold  estate,  for  not 
coming  in  to  be  admitted,  does  not  accrue,  unless  there 
be  a  custom  to  warrant  it.  In  such  cases  the  lord  has 
only  a  right  to  enter  into  possession,  to  satisfy  htmself 
of  the  injury  he  sustains  for  the  want  of  a  tenant ;  he 
tan  only  retain  the  possession  quousque.  It  seemed  al- 
most, and  would  have  been  very  property  admitted  in 
the  argument,  that  if  the  lord,  having  a  right  to  sase 
quausque,  did  seise  absolutely,  there  was  a  defect  in 
the  seisure  which  vitiated  the  whole.  But  it  was  con- 
tended that  there  was  no  defect  in  the  seisure,  for  that 
the  Court  might  presume,  for  any  thing  that  appeared 
to  the  contrary,  that  the  lord  did  only  seise  till  a  tenant 
came  into  be  admitted ;  and  that  anmia  presumuntur 
solemniler  esse  acta:  but  I  think,  that  sufficient  ap- 
pears in  the  case,  to  shew  that  the  seisure  was  irre- 
gular. A  seisure  generally,  and  undefined,  must  ne- 
cessarily be  a  seisure  of  the  whole  property  ;  if  it  were 
not,,  what  other  line  could  be  drawn?  So  an  entry 
upon. an.  estate  generally,  b  aa  entry  for  the  whole; 
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and  if  it  be  for  less^  it  should  be  so  defined  at  the  time. 
The  case  however  does  not  rest  on  this  observation ; 
for  we  collect  from  subsequent  acts  of  the  lord,  which 
are  unambiguous,  what  his  idea  was  when  he  did  seise ; 
for  he  made  an  absolute  grant  of  the  whole  of  this  pro- 
perty to  the  defendant,  his  heirs  and  assigns  for  ever, 
taking  a  fine  of  693/.  for  his  admission.  Then  I  am 
bound  to  say,  that  the  lord  entered  as  for  an  absolute  x 
forfeiture  ;  and  as  this  is  a  proceeding  where  the  most 
strict  regularity  is  necessary  in  all  its  parts,  we  are  war- 
ranted in  saying  that  here  was  no  seisure  binding  on 
the  parties/' 

The  other  judges  concurring,  judgment  was  given 
for  the  heirs  of  Sir  S.  Helier. 

35.  Where,  the  custom  requires  that  a  person  taking  q^  ^  penou  in 
an  estate  in  remainder  shall  come  in  and  be  admitted,  ««n>«u»den 
the  lord  may  seise  qv^usque  the  tenant  does  come  in. 

And  the  proclamations  being  in  general  terms  for  any 
person  to  come  in  and  make  title,  and  the  presentment 
of  default  being  also  general,  are  good ;  though  the 
person  in  remainder  be  known,  and  named  in  the  sur- 
render. 

36.  In  a  modern  case,  which  has  been  already  stated.  Doe  »,  Jenney* 
where  a  remainderman  refused  to  come  in  and  be  ad-  ^  ^^'-  ^^' 
mitted,  the  custom  requiring  that  persons  in  remainder 

should  come  in  and  be  admitted  ;  there  was  a  present- 
ment by  the  homage,  that  E.  I.,  who  was  tenant  for 
life,  died  seised ;  and  three  proclamations  were  made 
at  three  different  courts,  that  if  any  person  or  persons 
would  come  into  Court,  and  make  any  just  claim  to  the 
lands  whereof  the  tenant  for  life  died  seised,  such  per- 
sons should  come  into  court  and  take  admission  to  the 
same.  No  one  coming  to  be  admitted,  a  precept  was 
issued  by  the  steward  of  the  manor,  directed  to  the 
bailiff,  authorizing  him,  in  the  presence  of  two  or  more 
copyhold  tenants  of  the  manor,  to  seise  into  the  hands 
of  the  lord,  qtiousque  the  tenant  should  come  in.  to  be 
admitted,  all  such  copyhold  lands,  &c.  to  and  for  the 
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use  of  the  lord.  The  fends  were  accordingiy  seised  by 
the  baOiff^  and  the  lord  made  a  lease^  and  brought  an 
ejectment. 

It  was  objected^  that  the  next  tenant  being  known 
and  named  in  the  roDs^  the  prockmations  and  the  pre- 
sentment should  have  been  against  her  by  name. 

Lord  Ellenborough  delivered  the  judgment  of  the 
Court.  He  said^  the  question  was^  whether  the  pre- 
sentment that  the  tenant  for  life  died  seised^  and  the 
proclamations  made^  *^  that  if  any  person  would  come 
into  court  and  make  just  cfeim  or  title  to  the  lands 
whereof  E.  I.  died  seised^  such  person  should  come 
into  court  and  take  admission  of  the  same^''  was  suf- 
ficient. No  authority  had  been  cited  in  support  of  this 
objection  :  but  it  rested  wholly  in  what  was  said  to  be 
the  usual  practice  in  courts  baron^  of  mentioning  in  the 
presentment  and  proclamations  the  name  of  the  person, 
when  known,  who  ought  to  come  in  and  be  admitted. 
If  the  tenant,  when  known,  were  likely  to  be  pre- 
judiced by  not  being  named,  this  objection  would  have 
weight ;  and  though,  as  the  object  of  the  presentment 
was  for  the  information  and  instruction  of  the  lord,  it 
would^  in  respect  of  him,  be  better  to  mention  the  per- 
son who  ought  to  come  in  and  be  admitted^  when 
known ;  yet,  in  respect  to  the  heir  or  remaindemian, 
this  was  not  the  purpose  of  the  presentment,  nor  were 
the  proclamations  intended  to  inform  persons  of  their 
titles,  but  to  give  notice  to  those  who  had  a  right  to  be 
admitted,  that  the  tenancy  was  vacant^  and  that  the 
lord  required  of  those  who  were  entitled  to  take  upon 
themselves  the  tenancy  ;  and  it  seemed  sufficient,  so  fer 
as  the  tenant  was  concerned,  if  the  presentment  and 
proclamations  were  in  the  general  terms  used  on  this 
occasion.  For  these  reasons,  the  Court  thought  there 
sliould  be  judgment  for  the  lord, 
cuytoiitr.  37.  The  lord  of  a  manor  cannot  bring  a  bill  in 

2 MLii9.      Chancery  against  a  copyholder,  to  compel  him  to  come 

in  and  be  admitted  tenant ;  for  he  has  his  remedy  at 
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iaw^  by  making  prodamatioiM  so  many  court  days.  But 
if  there  be  any  confusion  arising  from  copyhold  land» 
being  blended  together^  the  lord  may  bring  a  bill  of 
discovery  to  ascertain  the  lands. 

.38.  A  custom  that  the  person  to  whose  use  a  cqiy-  ^^^  surren- 
hcM  is  surrendered  shall,  after  three  proclamations,  King'v.  duhs- 
come  in  and  be  admitted,  or  otherwise  the  lands  shall  3i?83. 
be  forfeited,  is  good.     But  in  a  case  of  this  kind  in- 
fiincy  will  excuse. 

39.  It  has  been  stated  that  copyholds  are  indirectly  or  a  derbet. 
devisable.     In  such  cases,  the  non-appearance  of  a  de- 
visee to  be  admitted  operates  in  general  as  a  forfeiture 

of  the  copyhold. 

40.  A  copyhold  was  devised  to  six  persons  upon  cer-  Roe  v.  Hutton, 
tain  trusts  :  one  offered  to  be  admitted  and  to  pay  his 
proportion  of  the  fine,  which  the  lord  refused,  unless 

he  would  pay  the  whole ;  the  other  five  declined  the 
trust.    The  lord,  after  three  proclamations  for  the  six 
trustees  to  come  in  and  be  admitted,  seised  for  the  for- 
feiture.    The  Court  held,  that  the  lord  ought  to  have 
admitted  the  person  who  offered  himself;  and  then  he 
might  have  proceeded  to  recover  his  fine  from  the  six 
devisees^  if  it  was  due  either  by  law,  or  the  custom  of 
the  manor ;  and  that  he  had  been  too  hasty  in  entering 
for  a  supposed  forfeiture  before  admittance.     A  seisure 
yuousgue  was  till  somebody  came  to  be  admitted ;  so 
that  it  was  clear  the  lord  had  no  right  to  seise. 

41.  AU  persons  of  sufficient  understanding  may  for-  Who  mar  for- 
feit a  copyhold  :  but  a  person  of  nonsane  memory,  an  co.'cop.  s.  59. 
idiot;  or  a  lunatic,  are  unable  to  forfeit.     So  an  infi&nt 

under  the  age  of  fourteen,  because  he  wants  discretion: 
but  an  inftint  at  the  age  of  discretion  may  forfeit  his 
copyhold,  not  by  offences  proceeding  from  negligence 
or  ignorance^  but  by  such  as  proceed  from  contempt. 

42.  A  married  woman  cannot,  by  any  act  of  her  Mem. 
own,  forfeit  her  copyhold  ;  because  she  is  not  sui  juris, 

sed  9ub  potestate  viri.  But  she  may,  by  an  act  done  by 
her  husband,  incur  a  forfeiture.    And  it  was  resolved  4  Rep.  27.1. 
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in  27  Eliz.  that  where  a  woman,  tenant  for  life  of  a 
copyhold,  takes  a  husband,  who  commits  waste  and 
dies,  the  estate  of  the  wife  is  forfeited. 

43.  By  the  statute  9  Geo.  1.  c.  29.  s.  5.  it  is  enacted, 
that  no  infent  or  feme  covert  shall  forfeit  any  copyhold 
•  messuages,  &c.  for  their  neglect  or  refusal  to  come  into 
any  court  or  courts  to  be  kept  for  any  manor,  whereof 
such  messuages,  &c.  are  parcel,  and  to  be  admitted 
thereto ;  nor  for  the  omission,  denial,  or  refusal  to  pay 
any  fine  imposed  or  set  on  their  admittances.     And  by 
the  sixth  section  it  is  provided,  that  if  the  fines  so  im- 
posed shall  not  be  warranted  by  the  custom  of  the 
manor,  or  shall  be  unlawful,  then  such  infent  or  feme 
covert  shall  be  at  liberty  to  controvert  the  legality  of 
such  fine  or  fines. 
KcBwnKtoii  r.       44-  This  Statute  is  confined  to  the  cases  expressed  in 
K*?,u^^      it :  namely,  title  by  descent,  or  surrender  to  the  use  of 

13  Vet.  240.  *  ,     ,  1  .  1        t      -        1    /. 

a  will ;  and  does  not  extend  to  a  tiUe  derived  from  a 
deed. 
Doe  tf.  HHier,       45.  It  was  rcsolvcd  in  a  modem  case,  that  if  one  of 
3Tenn  R.  162.  gevcral  cohcirs  of  a  copyholder  be  a  feme  covert,  and 

the  lord  seises  the  whole  estate,  in  default  of  Uie  heirs 

not  coming  in  to  be  admitted,  after  three  proclamations, 

without  first  appointing  a  guardian  for  the  feme  covert, 

according  to  this  act,  a  seisure  of  the  whole  estate  is 

irregular;  though  it  was  not  known  to  the  lord  that 

one  of  the  heirs  was  a  feme  covert. 

Extent  of  for-       46.  A  forfeiture,  in  general,   only  extends  to  the 

xiveraw  •.      copyhold  in  which  the  act  has  been  done.     For  if  a 

4  R^^^^V     copyholder  be  seised  of  Black  Acre,  White  Acre,  and 

GUb.Ten.2i7.  Grccn  Acrc,  by  several  copies,  and  commits  waste  in 

Black  Acre,  it  is  thereby  forfeited.     But  there  is  no 

forfeiture  of  White  Acre  or  Green  Acre. 

Fuller  O.Terry,      47.  If  a  copyholdcr  makcs  a  feofiment  of  one  acre  of 

«iib"Tc^' 217!  his  copyhold,  all  is  not  forfeited,  but  only  that  acre. 

^^'  But  if  a  copyholder  cuts   down  a  tree  which  grows 

upon  an  acre  of  land,  parcel  of  the  copyhold,  this  is  a 
forfeiture  of  all  the  copyhold,  because  the  trees  are  to  be 
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employed  in  building  and  reparation  of  the  houcies ;  and 
therefore  by  the  doing  of  waste  all  the  copy  hold  is  impaired. 

48.  Some  acts  amount  to  a  forfeiture^  the  moment  Wbei«pi«. 
they  are  committed :  others  are  not  forfeitures  till  they  McJi^y!' 
are  presented  by  the  homage^  in  the  lord's  court.     Of-  ^l  ^''^'  ^  ^^' 
fences  which  are  apparent  and  notorious^  of  which  the  ^^^'  ^•"'  ^^' 
lord^  by  common  presumption^  cannot  choose  but  have 

notice^  are  forfeitures  immediately.  But  presentment 
by  the  homage  is  necessary  in  those  cases  where  the 
lord  cannot  be  presumed  to  have  notice  of  himself ;  as 
where  the  tenant  is  convicted  of  treason  or  felony^  or 
makes  an  alienation  contrary  to  the  custom. 

49.  It  was,  however,  resolved  in  the  case  of  East  v.  jimu. 
Harding,  where  a  copyholder  incurred  a  forfeiture  by 
making  a  lease,  that  presentment  was  not  absolutely 
necessary,  but  only  for  the  lord's  better  instruction  of 

his  title,  that  the  lord  may  take  advantage  of  a  forfeit- 
ure before  presentment.     But  Lord  Chief  Baron  Gil-  Ten. 246. 
bert  says,  it  is  safer  to  get  all  forfeitures  presented  ;  and 
if  there  be  a  particular  custom,  it  must  be  pursued. 

50.  Forfeitures  may,  in  many  cases,  be  dispensed  wbatditpeniec 
with  by  the  lord.     Thus,  if  a  copyholder  has  broken  ^taro/**'" 
the  customs  of  the  manor,  by  committing  waste,  re-  ^*  ^®p*  "•  ^*' 
fusing  to  perform  his  services,  or  to  pay  his  rent,  the 
forfeitures  arising  from  these  acts  may  be  dispensed 

with  by  a  subsequent  acceptance  of  rent,  or  other  act 
by  which  the  lord  acknowledges  the  copyholder  to  be  his 
tenant.  But  where  the  lord  is  ignorant  of  the  act  by 
which  a  copyhold  is  forfeited,  nothing  done  by  him  will  6  Vm.  Ab.  i49. 
operate  as  a  dispensation  of  the  forfeiture.  And  it  *  ' 
seems  that  if  the  lord  accepts  a  surrender  from  a  te- 
nant who  has  committed  a  forfeiture,  this  is  no  dis- 
pensation or  bar  to  the  entry  of  the  lord  ;  if  the  cause 
of  forfeiture  be  such  as  the  lord  might  well  be  supposed 
ignorant  of,  otherwise  not,  as  making  a  private  lease. 
But  for  failure  of  suit  of  Court,  nonpayment  of  rent, 
and  the  like,  it  is  otherwise,  because  he  cannot  be  pre- 
sumed Ignorant  of  these. 
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r£^^*^^'      51.  If  a  copyholder  commits  a  forfeiture^  and  tlie 

lord  pro  tempore,  having  a  legal  tttkj  grants  aa  ad- 
mittance^ it  will  operate  as  a  dispensation  of  the  for- 
feiture^  not  only  as  to  himself  but  as  to  the  person 
in  reversion ;  for  such  a  new  grant  and  admittance 
amounts  to  an  entry  for  the  forfeiture  and  a  new 
grant.  But  a  lord  by  wrong  cannot  by  such  an  adoEiit- 
tance  purge  the  forfeiture^  so  as  to  bind  the  rightlul 
lord. 

sK^f  641*^'      52.  A  copyholder  cut  timber^  sold  it^  and  died ;  the 

succeeding  lord  brought  an  ejectment  against  the  h«r, 
who  pleaded^  that  in  trespass  brought  by  him,  the  lord 
(now  plaintiff)  justified  for  taking  a  heriot.     The 

Giib.  Ten.  247.  Cpurt  suid^  that  justification  for  heriot  service  on  seisin 

of  the  ancestor  was  an  acceptance  of  the  heir  as  te* 
nant^  and  purged  the  forfeiture. 

53.  It  was  said  in  this  last  case^  that  where  there  is 
an  actual  entry  by  the  lord  in  the  lifetime  of  the  copy- 
holder^ for  a  forfeiture  by  him>  no  acceptance  after  will 
purge  the  forfeiture.  And  though  it  never  was  pre- 
sented by  the  homage^  that  was  not  material^  it  being 
a  thing  notorious. 

mh!^^^\      ^'  ^*^  Coke  says,  some  make  this  difference,  that 

those  forfeitures  only  which  destroy  not  the  copyhold 
are  confirmable  by  subsequent  acknowledgment,  and 
not  those  forfeitures  which  tend  to  the  destruction  of  a 
c(q[>yhold.  Aslf  the  copyholder  makes  a  feoffment,  by 
this  the  copyhold  is  destroyed  ;  therefore  no  subsequent 
acknowledgment  of  the  lord  will  confirm  it.    And  in  the 

1.  iL  Supplement  to  Lord  Coke's  Copyhold,  it  is  said,  that  if 

a  copyholder  levies  a  fine,  makes  a  feoffment,  or  suffers 
a  common  recovery,  which  destroy  the  estate,  no  ac* 
ceptance  of  rent,  or  act  done  by  the  lordj,  will  be  avail* 
able  to  make  the  estate  good.  But  where  the  custtm 
of  the  manor  only  is  broken,  as  if  the  copyholder  make^ 
a  long  lease,  or  refuses  to  pay  hi^  ren^  pr  <o  b«  sworn 
of  the  homage,  or  commits  waste,  ther^  his  eitat^  iWQF 
be  afterwards  confirmed. 
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55.  This  doctrine  has  been  denied  in  a  modem  case^  i>oe  v.  Heiier, 
in  which  it  was  held^  that  a  forfeiture  by  a  copyholder's 

levying  a  fine  might  be  waived  by  the  lord.  In  that 
case  the  lord  suffered  many  years  to  elapse  without 
taking  advantage  of  the  forfeiture^  and  by  several  so* 
lemn  acts  in  his  court  Recognized  the  person  who 
levied  the  fine  as  his  tenant.  It  was  first  presented 
that  he  died  seised ;  then  the  lord  required  the  heir  to 
come  in  and  be  admitted.  These^  said  Lord  Kenyon^ 
were  as  solemn  acts  of  recognition^  as  the  admittance 
of  the  copyholder  in  Milfkx  v.  Baker;  and  he  did  not  ^"^o>>5i. 
tiiink  he  was  straining  that  case  in  sayings  that  any 
act  equally  solemn  on  the  part  of  the  lord  was  suffi- 
cient to  preclude  him  from  taking  advantage  of  the  for- 
feiture. 

56.  The  lord  of  the  manor  is,  in  genera^  the  only  ^^  »«y  ^« 
person  who  can  take  advantage  of  the  forfeiture  of  a  foifeitore. 
copyhold.     And  even  a  lessee  for  years  shall  take  ad-  6  vin^ Ah.  ui. 
vantage  of  a  forfeiture,  for  he  is  donUnus  pro  tempore. 

57.  If  there  be  a  lord  of  a  manor,  in  which  there  are  idem. 
copyholders,  and  the  lord  grants  to  a  stranger  the  free-  Hanirag. 
hold  of  a  copyhold,  in  fee ;  though  by  this  the  tenement 

is  divided  from  the  manor,  and  not  demisable  by  copy 
again ;  yet  the  grantee  of  the  freehold  shall  take  ad- 
vantage of  a  forfeiture,  committed  afler^  by  the  copy- 
holder, for  he  ought  to  pay  his  rent  to  the  grantee.  So 
in  this  case,  if  the  grantee  of  the  freehold  makes  a 
lease  for  years  of  the  freehold,  this  lessee  for  years 
shall  take  advantage  of  a  forfeiture  committed  after  by 
the  copyholder,  because  he  was  dominua  pro  tempore. 

58.  In  all  cases  of  forfeiture  for  treason  or  felony  9  Rq».  107 «. 
by  a  copyholder^  the  lord  becomes  entitled  to  the  copy*  «.  Manham,'^ 
hold^  and  not  the  king,  unless  there  be  a  special  act  of  ^^*^'  ^^^ 
parliament  for  that  purpose.    And  where  by  the  statute 

12  Cha.  %  all  the  lands^  tenements^  and  hereditaments 
of  the  regicides  were  forfeited  to  the  Grown^  Lord  Hale 
held  that  copyhdds  were  not  included ;  for  if  a  copy- 
hi4d  WW  forfeited  by  this  act  to  the  Crown^  it  would  be 
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thereby  destroyed^  and  pass  by  letters  patent^  not  1)y 
surrender. 

59.  There  have  been  several  cases  in  which  the  Court 
of  Chancery  has  interposed^  to  moderate  the  rigour  of 
copyhold  customs^  and  to  relieve  against  unreasonable 
forfeitures. 

60.  A  copyholder  for  life  had  committed  a  forfeiture, 
by  cutting  down  timber  trees,  which  was  found  so  by  a 
trials  and  verdict  at  law ;  the  lord  entered  and  admitted 
the  defendant,  who  was  the  remainder-man.  The  copy- 
holder exhibited  his  bill  to  be  relieved  against  the  for- 
feiture^ offerings  if  it  should  appear  to  be  waste^  to  make 
satisfaction.  An  isaue  was  directed  to  try  whether  it 
was  the  primary  intention  of  the  copyholder^  in  cutting 
down  the  timber^  to  commit  waste.  It  being  found  for 
the  plaintiff,  it  was  decreed  he  should  be  relieved ;  and 
that  the  defendant,  the  remainder-man,  should  deliver 
up. the  possession  to  the  plaintiff,  and  account  for  the 
mesne  profits. 

61.  A  person  having  two  copyholds  held  of  the  same 
manor,  cut  down  timber  in  the  one,  and  employed  it  in 
repairing  the  other,  pretending  that  he  was  authorized 
by  the  custom  of  the  manor ;  the  timber  being  assigned 
and  set  out  by  two  of  the  customary  tenants.     An  eject- 
ment was  brought  by  the  lord,  upon  the  supposition  that 
this  was  voluntary  waste,  and  consequently  a  forfeiture. 
Upon  the  first  trial  a  verdict  was  given  against  the  lord : 
but  upon  a  new  trial  the  jury  found  against  the  custom. 
A  bill  was  then  brought  in  Chancery  to  be  relieved 
against  the  forfeiture.     It  was  admitted  th^  by  the 
custom,  when  timber  was  wanting  on  one  copyhold 
tenement^  the  lord,  by  his  woodman  or  bailiff,  might 
assign  timber  for  repairs  on  any  of  the  other  copyhold 
estates :  but  here  a  custom  was  set  up  for  two  tenants 
to  assign  to  a  third,  which  might  be  prjejudicial  tx^  the 
lord ;  as  more  timber  might  by  that  means  be  cut  than 
was  necessary^  and  thriving  timber^  when  there  might 
be  found  enough,  of  that  which  w»s  decaying,. ft  for 
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repairs.  It  was  however  admitted  that  the  timber  was 
of  small  value^  and  all  of  it  employed  in  the  repairs  of 
the  copyhold. 

The  Lord  Keeper  relieved  the  plaintiff  against  the 
forfeiture :  but  decreed  him  to  pay  the  costs  of  both 
trials  at  law  and  the  costs  of  this  suit. 

62.  In  a  subsequent  case  the  Court  of  Chancery'  Cudmore  v. 
relieved  a  Quaker  against  a  forfeiture  which  he  had  2  Ven.  664. 
incurred  by  not  doing  suit  and  service  at  the  lord's 

court. 

63.  A  court  of  equity  will  not  however  interpose  in'  when  relief 
cases  of  this  kind^  unless  there  are  equitable  circum-  ^ed.    ^ 
stances  which  entitle  the  party  who  committed  the  for- 
feiture to  relief. 

64.  The  plaintiff  brou&:ht  his  bill  to  be  relieved  Cox«.Higford, 
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against  the  forfeiture  of  his  copyhold  estate.     It  ap-       ' 
peared  that  he  had  been  guilty  of  the  greatest  dis- 
obedience possible  to  his  lord;  that  after  six  several 
presentments  to  repair^  and  an  entry  by  the  lord  for  the 
forfeiture^  he  brought  an  ejectment;  and  when  upon 
the  trials  a  rule  was  entered  into  by  consent^  that  upon 
payment  of  4/.  to  the  lord  for  his  costs^  which  was  not 
a  fourth  part  of  the  costs  to  which  he  had  put  the  lord^ 
and  putting  the  estate  into  repair^  he  should  be  ad- 
mitted to  it  again ;  yet  he  never  complied  with  the  rule; 
nor  made  any  offer  of  costs  to  the  lord^  but  instead  of 
that  brought  another  ejectment^  and  was  nonsuited ; 
and  after  nine  or  ten  years  more^  brought  his  bill. 

Upon  these  circumstances  the  Lord  Keeper  declared 
he  ought  to  have  no  relief^  or  if  he  were  to  be  relieved^ 
yet  it  must  be  upon  payment  to  the  lord  of  all  his  costs^ 
and  putting  the  estate  into  good  repair ;  which  would 
amount  to  more  than  his  interest  was  worthy  having' 
only  an    estate  for  life;   and  dismissed  the  bill/  but 
without  costs.    The  Lord  Keeper  likewise  declared; 
that  though  this  were  a  voluntary  waste  and  forfeiture^ 
against  which  it  was  objected  that  the  court  never  gave 
relief^  yet  be  thought  the  rules  of  equity  not  so  strict^ 
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but  that  relief  might  be  given^  even  agoinst  vohintary 

waste  and  forfeiture. 

Peacbey  r.  55^  4  copvholder  made  leases  not  warranted  by  the 

Free,  in  cha.    custom  of  the  mauor^  and  woriced  a  quarry  of  stone 

2Ab.Eq.227/  fifom   his  freehold  lands  into  the  copyhold^  without 

licence.  Afterwards  his  son  cut  down  trees^  and  in* 
dosed  some  of  the  copyhold  lands^  notwithstanding 
several  repeated  admonitions  from  the  lord ;  who  brought 
his  ejectment^  and  had  a  verdict  as  for  a  forfeiture. 

On  a  bill  brought  for  relief^  Lord  Macclesfield  was 
clear  of  opinion  that  there  was  no  foundation  for  equity 
to  interpose.  That  it  would  be  to  alter  the  nature  of 
the  tenure  whereby  copyholds  subsisted.  That  if  this 
was  a  forfeiture  at  law^  a  court  of  equity  had  nothing 
to  do  with  it ;  and  that  it  was  like  the  case  of  a  feoffment 
or  fine  levied  by  a  particular  tenant^  against  which 
there  could  be  no  relief.  That  copyholders  were  but 
tenants  at  will,  though  it  were  according  to  the  custom 
of  the  manor.  That  this  entirely  differed  from  the  case 
of  a  forfeiture  for  non-payment  of  rent  or  of  a  fine ;  for 
there  the  estate  was  in  the  nature  of  a  security  for  those 
sums^  and  the  lord  might  be  recompensed  in  damages 
and  costs.  That  making  a  lease  for  years  was  a  for- 
feiture, as  it  was  a  determination  of  his  will :  and  though 
the  lord  should  refuse  to  grant  a  Kcence,  yet  the  tenant 
had  no  remedy,  nor  would  the  court  compel  the  lord  to 
grant  such  licence.  That  though  those  copyholds  were 
mended  by  time,  and  were  in  the  nature  of  an  inherit* 
ance,  yet  still  the  tenant  was  obliged  to  observe  the  law 
and  custom  to  which  they  were  subject.  That  these 
customs  were  in  the  nature  of  die  limitations  of  an 
estate^  which  determined  on  the  breach  of  them :  and 
that  unless  there  were  some  equitable  circumstances  in 
the  case^  the  court  could  not  interpose^  as  that  would 
be  to  rq>eal  and  destroy  the  law. 
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CHAP.  VI. 


Extinguishment  and  Stispensian  of  Coptyholds. 


Sect.   %  Surrender  to  the  Lard. 
a  Release  to  the  Lord. 
10.  Conoe^ancehy  the  Lord 

to  th^  Copyholder* 
13.  Et\pranchuemen$* 


Sect.  20.  Escheat  or  Forfeiture* 
81.  When  the  Lands  cease 

to  be  demisabh. 
23*  Suspension    of  Copy* 

holds* 


Section  I. 

CoFTHOLD  estates  may  be  destroyed  in  several  ways ; 
for  whenever  an  estate  of  this  kind  ceases  to  be  held  by 
copy  of  court  roll^  according  to  the  custom  of  the  manor^ 
it  is  said  to  be  extinguished  and  gone. 

2.  Thus  if  a  copyholder  surrenders  his  estate  to  the  ^J^f  ^ 
lord^  to  the  use  of  the  lord^  the  copyhold  is  thereby 
extinguished.     It  is  however  necessary^  in  a  case  of 

this  kiiid^  that  the  lord^  to  whom  the  surrender  is  made^ 
have  a  lawful  estate  in  the  manor ;  for  a  surrender  by  a 
copyholder  to  a  person  who  is  possessed  of  the  manor 
by  wTong'^  will  not  operate  as  an  extinguishment  of  the 
copyhold. 

3.  A  bishop  having  been  disseised  of  a  manor  during  Wtt  ».  ^^* 
Cromwell's  usurpation^  a  copyholder  surrendered  to  the 
disseisor^  nt  inde  faciat  voluntatem  suam.     After  the 
Restoration^  the  bishop  entered.    Resolved^  that  the 
copyhold  was  not  extinguished^  because  the  surrender 

was  void. 

4.  Lord  Ch.  B.  Gilbert  says^  if  a  surrender  be  made  Ten.  254. 
to  the  lord^  expressing  no  use^  it  shall  be  to  the  use  of 

the  lord ;  for  it  cannot  be  imagined  that  the  surrender 
was  made  to  no  end  or  purpose ;  and  a  surrender  may 
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be  made  to  the  lord^  and  no  use  need  be  expressed.  It 
is  said  in  Comyn's  Digest^  Tit.  Copyhold^  P.  8.  that  in 
such  a  case  the  lord  shall  have  it  to  the  use  of  the 

1  p.  Wutt.  17.  surrenderor.  But  it  is  laid  down  by  Lord  Holt  that  if 
a  copyholder  surrenders  to  the  lord^  without  declaring 
an  use,  the  copyhold  extin^ishes ;  as  on  a  surrender 
by  tenant  for  life,  to  him  in  reversion. 

5.  Where  a  copyhold  is  thus  surrendered  to  the  lord^ 
the  land  continues  to  be  part  of  the  demesnes  of  the 
manor,  freed  from  that  customary  right  of  occupatioD 
which  the  copyholder  had  in  it,  and  will  pass  by  any 
conveyance  of  the  manor. 

S^^'J^^K^r.    '6-  Thus  it  was  resolved  in  a  modem  case  that  if  a 

l/Ottg'.  R.  /Osr* 

lord  of  a  manor  mortgage  the  manorin  fee  to  A.  and 
*  afterwards  purchase  copyholds,  held  of  the  manor,  and 
take  surrenders  of  them  to  himself  in  fee,  they  shall 
enure  to  the  benefit  of  the  mortgagee.  And  a  settle- 
ment by  the  lord  of  all  his  estate  mortgaged  to  A.  shall 
pass  the  equity  of  redemption  of  such  surrendered 
copyholds. 

Ehidi**^  ^'d  '^'  ^"  ^  subsequent  case  it  was  held  by  Lord  Eldon, 

Wai)d,  that  where  the  lord  of  a  manor  was  tenant  for  life,  with 

remainders  over,  and  purchased  a  copyhold  held  of  the 
manor,  taking  the  surrender  to  him  and  his  heirs,  it  was 
extinguished,  and  as  parcel  of  the  manor  became  sub- 
ject to  the  limitations  of  it. 
Meue  to  the       g^  jf  a  copyholdcr  releases  all  his  estate  and  interest 
Qiib.  Ten.  300.  to  the  lord  of  the  manor,  it  will  operate  as  an  extin- 
w^Joiiet,42.    gubhment  of  his  copyhold.     For  although  a  release 

cannot  in  its  own  nature  pass  away  a  possession,  yet  it 
may  amount  to  a  signification  of  the  tenant's  intention 
to  hold  the  lands  no  longer ;  and  the  rule  is  that  every 
thing  amounting  to  a  determination  of  the  copyholder's 
will,  to  hold  no  longer,  extinguishes  the  copyhold. 
wtkeford'f  9.  So  if  the  lord  conveys  aw»y  the  freehold  of  a 


caee 


1  Leon.  103.     copyhold  to  a  stranger,  and  the  cc^yholder  releases  ta 
ijJ^tnd  *    the  stranger,  this  will  also  extinguish  the  copyhold. 
^'  ^'^'      But  if  a  copyholder  be  ousted,  and  so  the  lord  ^sseised^ 
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and  the  copyholder  releases  all  his  right  to  the  disseisor^  Mortimer's 
it  will  have  no  effect;  because  the  disseisor  has  no  hI^u'iso. 
customary  estate  on  which  the  release  of  the  customary  ^^^'  ^•'**  ^^' 
right  may  enure. 

10.  Any  conveyance  of  the  land  by  the  lord  to  the  Conveyance  by 

1     1 1         i»  i»  /.       1     11  i*  t*>«  Jowl  *o  ^^ 

copyholder^  for  an  estate  of  freehold^  or  even  for  a  term  copyholder, 
of  years,  will  extinguish  the  copyhold.     For  the  estate  ^*    ^*  *' 
of  the  copyholder  being  only  at  will,  becomes  merged 
by  the  accession  of  any  greater  estate. 

11.  If  the  lord  demises  land,   held  by  copy,  to  a  Une'scaie, 
jitranger  for  years,  and  the  stranger  assigns  over  his      ^^' 
term  to  the  copyholder,  the  copyhold  will  be  thereby 
extinguished ;  for  both  these  interests  cannot  exist  in 

the  same  person,  simtU  et  semel ;  and  consequently  one 
of  them  must  be  determined,  which  of  necessity  must 
be  the  customary  estate ;  for  the  estate  derived  from  the 
common  law  cannot  merge  in  that ;  and  when  common 
law  and  custom  come  together,  and  one  or  the  other 
must  necessarily  stand,  the  common  law  shall  be  pre- 
ferred. 

13.  It  was  resolved  upon  the  same  principle,  that  mde «. 
where  a  copyholder  in  fee  took  a  lease  for  years  of  the  Moofiss. 
manor,  the  copyhold  was  extinct  for  ever,  and  not  *  ^P'  ^*  ^' 
during  the  continuance  of  the  lease  only. 

13.  The  next  mode  of  extinguishing  a  copyhold  is  by  Enfranchiw- 
enfranchisement,  by  which  the  tenure  is  changed  from  ^^^  * 
base  to  free.    This  may  be  done  by  the  lord's  releasing 

to  the  copyholder  his  seignoral  rights  and  services,  by 
which  the  tenure  is  extinguished.  For  as  the  copy-  Tit.32.c.6. 
holder  was  tenant  at  will  to  the  lord,  by  which  there 
was  a  privity  of  estate  between  them,  the  release  en- 
larges the  copyholder's  estate,  and  gives  him  the  free- 
hold.      - 

14.  It  is  the  same  where  the  lord  ratifies  and  con- 
firms the  customary,  estate  to  the  tenant,  and  grants 
that  he  shall  be  free  from  all  customs  and  services,  due 
in  respect  of  such  tenaincy . 

-  16.  Upon  a  question  whether  lands  were  freehoktor  Hwuiigdon, 
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cufltomaryj  it  appeared  that  they  had  oi%hiaIljf  been 
customary^  or  tenant  right  estates^  hoMen  of  a  manor  in 
Cumberland^  by  the  payment  of  certain  ancient  ciu- 
tomary  rents  and  other  services ;  and  descendible  firom 
ancestor  to  heir:  that  the  lord  of  the  manor^  by  an 
indenture  made  in  34  Cha.  IL>  in  consideratioa  of  61 
years'  rent^  ratified  and  confirmed  to  the  then  tenant 
and  his  heirs  all  his  customary  and  tenant  right  estate, 
i¥ith  the  appurtenances^  &c.,  and  granted^  that  the 
tenant  and  his  heirs  should  be  fireed>  acquitted^  exempt- 
ed^ and  discharged  from  the  payment  of  all  r^ita,  fines> 
beriots,  &c.  dues^  customs^  services^  and  demands,  at 
any  time  thereafter  happening  to  become  due  in  respect 
of  the  tenancy^  except  one  penny  yearly  reat;  and  also 
excepting  and  reserving  suit  of  courts  with  the  services 
incident  thereto ;  and  saving  and  reserving  all  royalties, 
escheats,  and  forfeitures,  and  all  oUier  advantages  and 
emoluments  belonging  to  the  seigniory^  so  as  not  to 
prejudice  the  immunities  thereby  granted  to  the  tenant; 
and  also  granted  liberty  to  cut  timber,  and  to  sell  or 
lease,  &c.  without  licence. 

rue  ma,  e.  1.      Lord  EUenborough  delivered  the  judgment  of  the 

court.  He  said,  that  .assuming  these  estates  to  have 
been  holden  prior  to  the  deed  of  24  Cha.  2.  by  e<^y  of 
court^roU,  within  the  enhuged  sense  of  those  words,  as 
they  occurred  in  the  stat  13  Cha.  3.  the  court  was  of 
opinion  that,  by  virtue  of  the  deed  of  24  Cha.  2,  operat- 
ing upon  that  species  of  tenure,  the  tenement  in  ques-* 
tion  was  become  frank  free;  or,  in  other  wojrds,  land 
holden  in  free  and  common  socage.  To  confirm  to  the 
tenant  hb  customary  and  tenant  right  estate,  freed,  ac« 
quitted,  and  discharged  from  the  payment  of  all  rents 
and  services,  &c.  except  the  one  penny  rent  which  wa» 
reserved  or  retained  out  of  the  old  rent,  was  tantamount 
to  a  release  of  those  rents,  services,  &c.  which  were  not 

Piowd.  140.      so  specifically  exempted  and  restrained :  for  ''  where 

words  are  equivalent  in  substance  to  words  of  release, 
the  law  takes  them  as  a  release.;"  and  ^^  vrhere  there 
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are  words  of  substance^  the  law  appoints  how  they 

shaU  enure ;''  taking  these  words  of  acquittance^  exempt 

tion^  and  dischar^^  on  the  part  of  the  lord^  as  operating 

in  substance  a  release  of  the  services  specified^  and  as-* 

suming*  that  there  was  no  material  difference  between 

the  tenure  in  question^  and  that  of  ancient  demesne. 

For  this  purpose^  there  were  sereral  cases  in  pointy  to  Roe  v.  ireUnd, 

shew  that  the  customary  qualities  of  this  tenure  were         ^* 

extinguished  by  the  deed. 

16.  When  a  copyhold  is  enfranchised  either  by  a 
release  of  the  services^  or  a  conveyance  of  the  freehold 
U>  the  copyholder^  the  lands  are  severed  from  the 
manor ;  and  in  consequence  of  the  statute  Qvia  Emp-- 
tores,  win  afterwards  be  held  of  the  next  immediate 
lord.  Nor  can  the  lord  of  a  manor^  upon  an  enfran- 
chisement^ reserve  to  himself  the  ancient  rents  and 
services. 

17.  In  an  action  of  debt  to  recover  2«.  6d,y  in  which  BradihAv  tr. 
sum  the  defendant  was  amerced  for  not  attending  a  4i^r.443. 
court  baron ;  it  appeared  that  Ihe  defendant  was  seised 

of  fourteen  acres  of  land^  which  had  formerly  been  held 
of  the  manor^  whereof  the  plaintiff  was  lord^  by  copy  of 
court-roll;  but  that  in  18  Ja.  1.  the  then  lord  of  the 
manor  made  a  feoffment  of  the  land  to  the  then  copy-> 
holder^  reserving  a  yearly  rent^  which  was  stated  in  the 
deed  to  be  the  ancient  yearly  rent^  for  all  manner  of 
suits^  services^  and  demands  whatsoever.  The  ques- 
tion was^  whether  the  owner  of  this  land  was  bound  to 
attend  the  plaintiff's  court. 

Lord  Kenyon  observed^  that  the  principal  question 
was  settled  by  the  statute  Qum  Emptores,  18  Edw.  I. ; 
for  after  that  statute^  the  lord  could  not  by  any  deed 
reserve  the  old  seryices,  when  he  conveyed  away  the 
estate  in  respect  of  which  those  services  were  due^  as 
the  tenant  must  hold  of  the  superior  lord.  By  the  con- 
veyance^ the  estate  was  no  longer  parcel  of  the  manor, 
nor  held  of  the  manor;  neither  was  the  defendant's  an- 
cestor any  longer  a  tenant  of  the  manor;  therefore  i% 
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was  clear  that  the  defendant  was  not  bound  to  attend 
the  plaintiff's  courts  as  a  tenant  of  the  manor. 

s'^'\2Q€o%       '®'  '^^^  ^^^^  ^^  *  manor  who  enfranchises  a  copy- 
C.35.        '  *  hold^  must  either  be  seised  in  fee  simple^  or  have  a  power 
iJac  and     '  to  couvey  the  fee  simple  of  the  lands  to  the  copyholder. 
Walk.  611.  jg   ^though  a  copyholder  should  only  have  a  parti- 

cular estate  in  his  copyhold^  yet  he  may  take  an  en- 
franchisement^ which  will  be  deemed  absolute.  But  in 
a  case  of  this  kind^  the  enfranchisement,  shall  be  for  the 
benefit  of  t|ie  persons  in  remainder^  who  would  have 
taken  the  copyhold  interest^  in  case  there  had  not  been 
Wyave  V.  an  enfranchisement :  a  court  of  equity  will  accordingly 
1  Bio.  r.  515,  dircct  a  couveyancc  from  the  heirs  at  law  of  the  parti- 

cular  tenant,  to  the  persons  in  remainder,  on  their  pay* 

ing  a  proportionate  part  of  the  consideration  given  for 

the  enfranchisement. 

Eacheat  or  gQ.  Where  copvholds  come  to  the  lord  by  escheat  or 

jinte,c.  1.        forfeiture,  the  tenure  is  extinguished.     But  it  has  been 

stated  that  in  cases  of  this  kind  the  lord  may  grant  them 
out  again  by  copy  of  court-roll, 
whentheiaadt      g]    j^  h^s  also  becu  Stated  that  whenever  lands  which 

ceaie  to  be 

demisable.       had  been  held  by  copy  of  court-roll  have  ceased  to  be 

demised  or  demisable  by  copy,  they  can  never  be 
granted  again  by  that  tenure,  and  consequently  the 
copyhold  is  thereby  extinct. 

Stttpen^  of       23.  There  are  several  cases  in  which  copyholds  are 

copybolda. 

suspended  only  for  a  certain  time,  and  not  absolutely 
extinguished.  Thus  it  is  said  that  where  a  person, 
holding  a  copyhold,  becomes  king,  the  copyhold  is 
suspended ;  for  it  would  be  beneath  the  dignity  of  a 
king  to  perform  such  services  as  those  to  which  copy- 
holders are  subject.  But  after  the  decease  of  the  king, 
the  next  person  who  becomes  entitled  to  it,  if  a  subject, 
shall  hold  by  copy. 

Anon!*''*  **  ^^'       ^'  Where  a  copyholder  married  the  lady  of  the 
Cro.  Eiis.  8.      manor,  it  was  held  that  this  operated  as  a  suspension  of 

the  copyhold,  during  the  marriage  only ;  and  was  not 

an  extinguishment. 
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CHAP.  I. 

Origin  of  Uses. 

CHAP.  II. 
Nature  of  a  Use  before  the  Statute  Wl  Hen.  8. 

CHAP.  III. 
Statute  27  Hen.  8.  of  Uses. 

CHAP.  IV. 
Modem  Doctrine  of  Uses. 


CHAP.  I. 
Origin  of  Uses. 


Sect.  1.  Origin  of  Uieu 

5.  Derived  from  the  Fidei 
Commisfiom. 


Sect.  1 1.  JuriidkUon  of  ike  Chan* 
cellars  over  Uses. 
1 3.  IniroducHon  of  ike  Writ 
ofSubpmna* 


Section  I. 

Having  treated  of  legal  and  customary  estates^  we  now  origin  of  Ums. 
come  to  discuss  the  nature  and  properties  of  what  are 
called  Equitable  Estates. 

The  original  simplicity  of  the  common  law  admitted 
of  no  immediate  estate  in  landa^  which  was  not  clothed 

TOL.  I.  2  Jk 
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vrith  the  legal  seisin  and  possession.  But  in  process  of 
time  a  right  to  the  rents  and  profits  of  lands^  whereof 
another  person  had  the  legal  seisin  and  possession^  was 
introduced  ;  and  though  not  recognized  for  a  long  time 
by  the  courts  of  common  law^  was^  notwithstanding, 
supported  by  the  Court  of  C%ancery^  and  became  well 
known  by  the  name  of  a  -use. 

2.  The  introduction  of  this  novelty  has  been  at- 
tended with  the  most  imporrant  cdhiequences ;  for 
though  at  first  it  appears  to  IiaVe  been  but  a  trivial  inno- 
vation^ yet  in  its  progress  it  has  in  &ct  produced  a  re- 
volution in  the  system  of  real  property^  and  has  intro- 
duced a  mode  of  transferring  land  very  difi*erent  from 
that  which  the  old  law  had  originally  established ;  for 
the  doctrine  of  uses  Is  become  the  fbunifotion  of  the 
modem  system  of  conveyancing. 

3.  A  use  was  created  In  the  following  manner;— the 
owner  of  a  real  vitiate  conveyed  i%  by  feoffment,  with 
livery  of  seisin  to  some  friend;  with  a  secret  egreement 
that  the  feoffee  should  be  seised  of  the  lands  to  the  use 
of  the  feoffor^  or  of -a  third  person.  Thus  the  legal  seisin 
was  in  one^  and  Che  u^e  or  right  to  the  rents  and  pro- 
fits was  in  another. 

4.  It  would  be  a  matter  of  considerable  difficulty  io 
ascertain  the  precise  time  when  this  distinction  between 
the  legal  seisin  and.  the  right  to  the  rents  and  profits 
was  first  introduced.  It  is,  however,  certain^  that  the 
practice  of  conveying  lands  to  one  persOn^  to  tll^s  aseof 
anotiier/did  not  become  general  till  the  l^efgn'ofKin^ 
Edward  It  I.  when  the  ecclesiastics  adopted  ft,  in  order 

Bjc.  Rwdj^     to  evade  the  statutes  of  M brtmain,  by  procuring  con- 
1  Rep.  123.  a.   veyanccs  of  lands  to  be  made,  not  directly  to  themsekes 

but  to  some  lay  persons ;  with  a  secret  agreement  that 
they  riioidd  hold  the'iandsHfor  the  iise  of  the  ecde- 
siastics,  and  permit  tiiem  io  lake  the  rents  smd  profits. 

Sf JjArfc^-      5.  The  idea  of  a  use,  and  tbemilis  by  wUch  H  v^ 

fifM  regulated^  «f^  now  ^AerallyadinUtM' to  have  been 
liorrawM  by  the  ecelenjEistita  fretn' 4ie  \f^Mei  Glmwis- 
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ftimof  the  ci¥tl4aii^>  of  which  it  will  therefore  be  ne-  Bac«Read,i!i. 
c^iary  to  give  some  account. 

6.  By  the  Roman  law  a  great  number  of  persons  Yinnius.  ad 
were  incapable  of  being  constituted  heirs^  or  even  of  Tu.23.8.i/ 
taking  a  legacy  under  the  testament  of  a  Roman  citizen ; 

such  as  exiles^  unmarried  persons^  those  who  had  no 
children^  &c.  In  order  to  evade  this  law,  it  became 
usual  for  testators  to  constitute  some,  person  to  be  their 
heir,  who  was  capable  of  taking  the  inheritance ;  and  to 
annex  a  request  to  the  devise^  that  the  person  thus  con- 
stituted heir  should  give  the  property  to  some  other 
person,  who  was  incapable  of  taking  directly  under  the  Jast.  intt 
will  ii^wbus  emm  non  poterunt  fuerediUUem  vel  legata  s/i!  ^*  **  ^* 
reUnquere,  n  relvnquebani,  Jidei  commiUebant  eorum 
qui  caper e  ex  testamento  poterant. 

7.  This  was  called  a  Fidei  Commismm,  of  which 

the  form  ift  preserved  in  Justinian's  Institute.--*Ciim  id.n.2. 
igUtfT  aliquis  scripseritj  Lucius  Titiiiu  Hteret  esfo; 
potest  adjicerej  Rogo  te  Luci  Titi,  ut  cum  primum 
poterig  hdereditatem  meant  acUre,  earn  Caio  Scio  reddas 
Te8tit^as.  And  in  cases  of  this  kind  the  person  thtis 
constituted  heir  was  called  Hares  Fiduciarius,  and  the 
person  to  whom  the  testator  directed  the  inheritance  to 
be  given  was  called  Hares  Fidei-commissarius. 

8.  The  Hares  Fidei-commissarius  had  only  what  the 
Romau  lawyers  called  a  Jus  .Precaritwi,  that  is  a  right 
in  curtesy,  for  which  the  remedy  was  only  by  intreaty 
or  request;  so  that  the  hares  Jiduciarius  was  under  no 
legal  obligation  of  complying  with  the  request  of  the 
testator. — Sciendum  itaque  est  omnia  Jidei  cammissa 
primis  temporibus  iufirma  Jiusse;  quia  nemo  invitus 
cogebatur  prastdre  id  de  quo  rogaius  erat.  Etideo 
fidei  cammissa  appeUata  sunt,  quia  nuUo  vineido  juris, 
sed  tantum  pudore  eorum  qui  rogabanlury  coniine- 
bantar. 

9.  Thua  stood  the  Roman  law  respecting  the  Fidei 
commissum  for  some  centuries,  during  which  several 
frauds  werc^  committed  by  those  who,  being  constituted 

2a2 
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faeirs^  with  a  direction  to  give  the  inheritance  to  som^ 
other  person,  refused  to  execute  the  trust  reposed  in 
them  by  the  testator,  and  converted  the  property  to 
their  own  use.  This  induced  the  Empetor  Augustus 
to  direct  the  consuls  to  take  cognizance  of  all  future 
jatt  Inst      .  cases  of  this  kind. — Postea  Divus  Augusl%i8  Primus, 

Lib.  2.  T\U  23« 

S.2.'  '  '  semel  iterumque  gratid  pereonarum  moltts,  vel  quia 
per  ipsiua  sahUem  rogatus  quis  diceretitr,  ant  oh  in- 
signefn  quorundam  perfidiam,  jussit  consulibus  aucto- 
rilatem  suam  inlerponere.  Quod  quia  justwn  videba- 
iur,  et  populare  erat,  patUatim  conversum  est  in  assi- 
duam  juriadictionem ;  tantusque  eorum  favor  factns 
est,  ut  paulatim  etiam  Prator  crearetur^  qui  de  Fidei 
commissis  jus  -diceret,  queni  Fidei  commissarium  a^- 
peUabant. 

Mb.  12.  10.  The  Emperor  Justinian  completed  this  system, 

and  extended  the  rights  of  the  Hares  Fidei  commissa- 
rius  by  a  law  which  enacted,  that  if  a  testator  should 
direct  the  person  whom  he  instituted  his  heir  to  give 
either  the  whole,  or  a  part  of  the  inheritance,  to  anotiier, 
and  this  circumstance  could  not  be  proved^  either  by 
the  written  will  of  the  testator,  or  the  testimony  of  five 
witnesses,  in  case  the  person  instituted  heir  should  re- 
fuse to  comply  with  the  intentions  of  the  testator,  he  was 
compellable  either  to  take  a  solemn  oath  thftt  the  testator 
had  not  ci-eated  anyjidei  comndssum,  or  eke  to  execute 
the  trust  reposed  in  him . 

Jurisdiction  of      H.  Upon  the    first  introduction  of  uses   into  the 

oyer  uses.        English  law,  the  person  to  whom  a  use  was  limited,  who 

was  called  the  Cestui  que  use,  was  exactly  in  the  same 
situation  with  the  Hares  Fidei  commissarius ;  and  de- 
pended entirely  on  t^e  good  feith  of  the  feoffees  CD 
uses,  or  the  persons  to  whom  the  lands  were  conveyed. 
And  it  is  natural  to  suppose^  that  while  the  rigfats^of  tlie 
cestui  que  use  were  so  extremely  precarious,  and  de- 
pended so  entirely  on  the  good  faith  of  the  feoffee  to 
uses,  many  breaches  of  trust  were  committed.  Nor  is  it 
improbable  but  that  even  the  ecclesiastics^  who  first  in- 
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troduced  this  species  of  property^  became^  in  some^ 
instances^  the  dupes  of  those  to  whom  lands  had  been, 
conveyed  for. their  use.  This  induced  the  clerical  chan- 
cellors of  those  times  to  consider  the  limitation  of  a  use 
as  similar  to  a  Jidei  cammissum,  and  binding  in  con- 
science :  they,  therefore,  assumed  the  jurisdiction  which 
the  Emperor  Augustus  had  given  to  the  Roman  con- 
suls, of  compelling  the  execution  of  uses  in  the  Court 
of  Chancery. 

12.  It  however  soon  appeared  that  even  this  assumed 
jurisdiction  was  not  sufficient  to  answer  their  purpose ; 
for  whenever  a  positive  declaration  of  a  use  could  not 
be  proved,  which  must  frequently  have  happened,  when 
uses  were  declared  in  a  secret  manner,  by  words  only, 
without  writing ;  the  Court  of  Chancery  could  notcom^ 
pel  the  feoffees  to  uses  to  execute  them,  there  being  no 
legal  proof  that  they  held  the  lands  to  the  use  of  any 
other  persons. 

13.  To  remedy  this  inconvenience,  John  Waltham^  iaT«Dtion  of 
Bishop  of  Salisbury,  and  Chancellor  to  King  Richard  II.  snb]^^ 
took  advantage  of  the  privilege-given  him  by  the  Statute 

of  Westminster  2.  ISEdw.  1.  c.  34.  of  devising  new  . 
writs ;  and  invented  a  new  writ  of  subpoena,  returnable 
only  into  the  Court  of  Chancery,  which  was  used  there 
for  the  same  purpose  as  a  citation  in  the  courts  of  civil 
and  canon  law,  to  compel  the  appearance  of  a  defends 
ant,  and  to  oblige  him  to  answer  upon  oath  the  allega- 
tions of  the  plaintiff,  contrary  to  one  of  the  first  prin- 
ciples of  the  common  law,  that  no  man  can  be  compelled 
to  charge  himself. 

14.  It  is  well  known  how  averse  the  English  nation 
always  was  from  any  alteration  of  their  ancient  customs; 
and  that  they  were  particularly  jealous  of  every  maxim 
or  rule  taken  from  the  civilians  or  canonists,  which  was 
attempted  to  be  introduced  or  substituted  in  the  room  of 
"le  common  law.  Accordingly  we  find  that  this  innova- 
tion did  not  pass  unnoticed.  For  early  in  the  next  reign, 

amely^  in  2  Hen.  IV.  the  Commons  took  notice  of  this 
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Rot.  Pari.        writ  of  subpcttta,  and  presented  a  stroni;  petition  to  the 

"Xf    I     III    A'7\ 

*^'  '  '  kin^  against  it^  praying  that  it  might  be  abolished ;  to 
which  Henry,  Who  was  not  then  ftntily  settled  on  (he 
throne,  gave  a  palliating  answer. 

15.  Another  petition  was  presented  by  the  Commons 
Rot.  Pari.        to  King  Henry  V.   complaining  of  the  hardships  to 
Vol.  IV.  84.      ^hich  all  persons  were  become  Kable^  from  the  intro- 
duction of  this  new  writ  of  mbpctna ;  obsenrrng  that  it 
was  a  novelty,  against  the  form  of  the  common  law, 
which  John  Waltham,  late  Bishop  of  Safisbary,  out  of 
his  subtilty  found  out  and  begun,  by  which  persons 
were  compelled  to  answer  upon  oath,  pursuant  to  the 
form  of  the  civil  law,  and  the  law  of  the  holy  church ; 
praying  that  those  who  sued  out  such  a  writ  should  in* 
sert  in  it  all  their  allegations.     And  that  if  any  person 
was  aggrieved  by  a  writ  of  this  kind,  in  any  matter 
which  was  determinable  at  comition  laW,  he  sbouk!  be 
paid  the  sum  of  40/.  To  this  the  king  returned  an  answer 
in  the  negative  ;  by  which  this  writ  of  iubpcma  became 
firmly  established ;  and  was  thenceforth  constantly  used 
for  tlie  purpose  of  compelling  all  person^  to  declare  on 
oath,  whether  they  held  particular  lands  to  their  own 
use,  or  to  the  use  of  others. 

16.  From  this  account  of  the  progress  of  uses,  it 
evidently  appears  that  the  ecclesiastical  chancellon 
adopted  the  principles  of  the  civil  law  in  the  support  of 
them ;  and  that  the  Bishop  of  Salisbury  derived  the 
idea  of  the  writ  of  subpiena,  returnable  into  Chancery, 
from  that  law  of  Justinian  which  has  been  mentioned 
in  a  preceding  part  of  this  Chapter. 

17.  Notwithstanding  the  invention  of  the  writ  of  sub- 
pcRfia,  it  appears  that  the  Court  of  Chancery  did  not  im- 
mediately possess  itself  of  that  absolute  jurisdiction  over 
persons  enfeoffed  to  uses,  which  it  afterwards  exercised. 

Vol.  IV.  151.     For  in  the  Rolls  of  Parliament,  9  Hen.  V.  there  is  t 

petition  from  William  Lord  Oyntoh>  statitig,  that  upon 
bis  going  on  an  expedition  to  Ireland  he  had  enfeoffed 
WiUlam  de  bi  Poole  of  aU  hid  htndg,  for  the  petformaDce 
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of  his  will,  which  the  said  Poole  refused  to  perform ;  and 
prayed  remedy.  When,  upon  full  proof  of  the  surmise 
aforesaid,  it  was  enacted,  Poole  being  present,  that  he 
should  re-enfeoff  the  said  lord,  or  whom  he  would,  and 
their  heirs  for  ever,  discharged  of  all  incumbrances  done 
by  the  said  Poole ;  the  which  Poole  did  in  open  parlia- 
ment, in  two  deeds,  there  inroUed. 

18.  Th^  abuses  arising  from  the  writ  of  subpcma 
were  hi  some  degree  restrained  by  the  statute  15  Hen.  6. 
c.  4.  which,  after  reciting — ''  That  divers  persons  had 
been  greatly  vexed  and  grieved  by  writs  of  mbpama, 
purchased  for  mattery  determinable  by  the  common  law 
of  the  landj  to  the  great  damage  of  ^c\x  persons  so 
vexMl,  a&d  in  subversion  and  impeduqent  ^f  the  com- 
men  law :''  It  was  enacted  thai  no  writ  of  wibpcma 
should  be  granted^  until  surety  was  found  to  satisfy  the 
party  so  grieved  and  vexed  for  his  damages  and  ex- 
pensesj  if  the  matter  could  not  l^  made  good  which  was 
eonteiped  in  the  hill. 
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CHAP.  II 


Nature  of  a  Use  he/are  the  Statute  37  Hen.  8. 


Sect.  1.  A.  use  was  a  Right  in 
Conidenceonly. 
8.  Founded  on  confidence 

in  the  Person. 
13.  Jnd  Privity  of  Estate, 
l^.  WhonUght  be  seised  to 
Uses, 

19.  What  might  be  conveyed 

to  Uses. 

20.  Ruks  by  tvMieh    Uses 

were  governed. 

21.  Couid   not    be    raised 

without  Consideration. 

M.  Not  an  Object  of  Te- 
nure. 

U.  Not  subject  to  For^ 
feiture. 


Sect.  2C.  Not  extendidle  on  As- 
sets. 

97.  Not  subject  to  Cwrtety 

or  Dower. 

98.  Uses  were  aOenable. 
».  tVithoui  Words\ofU' 

mitjMon. 

33.  Might  commence  m  fn- 

tnro. 

34.  Might  be  revoked. 

35.  And  change  by  matter 

subsequent. 

36.  Were  devisable. 
38.  And  descendible. 

40.  Inconveniendes  of  Uses. 

41.  StatMties  made  to  rr- 

medy  them* 


Sbction  I. 


A  nie#Bsa 
riffht  in  con- 
science only. 
Read,  5. 


1  Rep.  140.  a. 


Lord  Bacon,  in  his  justly  celebrated  Reading  on  the 
Statute  of  Uses^  observes,  that  it  is  the  nature  of  all 
human  science  and  knowledge  to  proceed  inost  safely 
by  negative  and  exclusive^  to  what  is  affirmative  and 
inclusive;  and  then.says^ — ''  An  use  is  no  rights  title^  or 
interest  in  law.''  Neither  jus  in  re,  nor  ad  rem,  that 
is^  neither  an  estate  nor  a  demand ;  so  that  it  was  no- 
thing for  which  a  remedy  was  given  by  the  course  of  the 
common  law^  being  a  species  of  property  totally  un- 
known to  it^  and  for  which  it  was  therefore  impossible 
that  it  should  have  made  any  provision. 
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2.  Lord  Bacon  then  proceeds  to  state  affirmatively 
what  a  use- is  ;  aiid  after  giving  the  definition  of  a  use 
from  Plowden,  352.  namely^  that  a  use  is  a  trust  re- 
posed by  any  person  in  the  terretenant^  that  he  may 
suffer  him  to  take  the  profits^  and  that  he  will  perform 
his  intent^  he  says^  Usus  est  dominium  Jiducidrium, 
Use  is  an  ownership  in  trusty  so  that  usus  et  status^  sice 
possessioj  polius  differunt  secundum  ratianemfori,  quam 
secundum  naturam  ret;  for  that  one  of  them  is  in  court 
of  law/the  other  in  court  of  conscience. 

3.  The  reason  why  the  cestui  que  use  had  no  pro- 
perty whatever^  by  the  common  law^^in  the  lands  g^iven 
to  his  use^  was^  because  where  •  lands  w^re  legally 
conveyed  to  one  person  to  the  use  of  another^  the  Kmita* 
tion  of  the  use  was  deemed  absolutely  void;  as  it  only 
derived  its  effect  from  the  declaration  of  the  feoffor; 
whereas  no  legal  right  to  a  freehold  estate  in  lands 
could  be  transferred^  without  the  ceremony  of  livery  of 
seisin. 

4.  Thus  in  a  case  mentioned  in  the  Year  Books^  4Edfr.4.3. 
where  A:  enfeoffed  B.  to  the  use  of  himself^  the  judgei^ 
observe^  that  in  Chancery  a  man  shall  have  his  remedy 
according  to  conscience ;  but  in  the  Common  Pleas 

and  the  King's  Bench  it  was  otherwise ;  for  the  feoffee 
should  have  the  land^  and  the  feoffor  should  have  no* 
thing  against  his  own  feoffment^  though  it  was  only 
upon  confidence.  And  it  is  said  in  Plowden  340.  that 
by  the  common  law  cestui  que  use  could  not  enter  upon 
the  land  :  but  if  he  had  entered,  the  feoffees  might  have 
an  action  of  trespass  against  him,  and  punish  him ;  for 
the  land  as  fully  belonged  to  the  feoffees^  as  if  there 
had  been  no  use  of  it ;  so  that  if  the  feoffees  had  ousted 
the  cestui  que  use,  or  had  sued  him  for  taking  the  piro- 
fits,  he  would  not  have  any  answer  or  defence  at  the 
common  law^  but  was  driven  'to  seiek  his  remedy  in  ^  a 
Court  of  Conscience. 

5.  Although  the  cestui  que  use  was  generally  in  pos-  i  ^^•p-  ^*®•■• 
session  of  the  lands,  yet  he  was  only  considered^  by  the 


Read,  10.' 


Founded  on 
eonfidence  in 
the  penon. 
1  Rep.  122  a. 
Plowd.  352. 
Foph.  71. 
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oourts  of  Gomtn^n  law^  m  tenant  at  suffienuice;  bis  tide 
to  the  land  was  of  m  low  and  precarious  a  nature^  that 
he  cottld  not  even  JMtify  the  seimg  of  cattfe  for  tiespan. 
And  if  he  made  a  kase,  the  lessee  mig^t  plead  iHk  he 
had  nothing  fai  the  land. 

€.  When  the  Court  ef  CSianceKy  ^nft  aaMned  t 
jurisdiction  in  cases  of  nses^  it  went  no  farther  thaa  to 
compel  paytnent  of  the  rents  and  profits  to  the  ceshi 
que  use.  In  process  of  time  it  proceeded  another  itep; 
and  established  it  as  a  rule  that  the  cestui  que  use  had  a 
rig^ht  to  call  on  the  feoffees  to  uses  for  a  conveyance  of 
the  legal  estate^  to  himself,  or  to  any  other  person  wfaon 
he  chose  to  appoint ;  and  also  to  compel  him  to  ddkad 
the  title  to  the  land.  Hence  Lord  Bacon  has  said  that  a 
use  consists  of  three  parts  :-^^'  The  firat,  that  the  feofiet 
will  suffer  the  feoffor  to  take  the  profits ;  the  sernid, 
that  the  feoffee,  upon  request  of  thia  feoffor,  or  notice  of 
his  will,  will  execute  the  estates  to  the  feoff(MP>  or  hb 
heirs,  or  any  other  by  his  direction ;  the  third,  that  if 
the  feoffee  be  disseised,  and  so  the  feoffor  disturbed, 
the  feoffee  will  re-enter,  or  bring  an  action^  to  rr-cos* 
tinue  the  possession.  So  that  those  three,  pernancy  of 
the  profits,  execution  of  estates,  and  defence  of  the 
land,  are  the  three  points  of  a  trust  or  use." 

7.  As  to  the  legal  estate  in  the  land,  it  waa  vetted  in 
the  feoffee  to  uses,  who  performed  the  feudal  services, 
and  who  was  in  every  respect  deemed  to  be  die  teosot 
of  the  fee ;  for  it  was  liable  to  all  his  incumbrances ;  hk 
widow  was  dowable  of  it ;  if  he  died  leaving  an  iaftat 
heir^  the  lord,  as  guardian  to  the  in&nt,  became  entitled 
to  hold  the  lands  during  the  infancy ;  and  if  he  was  at* 
tainted  of  treason  or  felony,  they  were  forfeited. 

8.  The  right  in  conscience  and  equity  to  the  rents 
and  profits  ctf  land,  which  constttuted  a  ttie»  was  not 
issuing  out  of  the  kndj  but  was  coHateral  ilM^reto,  a^ 
only  annexed  in  privity  to  a  particular  estate  in  the 
knd ;  that  is,  die  use  wns  not  so  attached  to  the  land, 
diat  when  once  created,  it  must  stifl  have  existed^  into 
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whose  bands  soever  the  lands  passed^  b»  m  the  CMt  of 
a  ceni^  or  rig;ht  of  common^  but  it  was  created  by  n 
confidence  in  the  original  feoffee ;  and  continued  to  b^ 
annexed  to  the  same  estate^  as  long*  as  (hat  confidence 
subsisted^  and  the  estate  of  the  feoffees  remained  un^* 
filtered.  So  that  to  the  execution  of  ia  use  two  things 
were  absolutely  necessary;  namely;  confidence  in  thd 
person,  and  privity  of  estate. 

9.  Confidence  in  the  person  signified  the  trust  te^ 
posed  in  the  feofi*ees,  that  arose  from  the  notice  given 
(hem  of  the  use,  and  of  the  persons  who  were  intended 
to  be  benefited  by  the  feoffment ;  which  was  sometimes 
expressed,  and  sometimes  implied.  Thus  if  A  feoffiee 
to  uses  enfeoffed  another  person  of  the  land,  who  hftd 
notice  of  the  uses  to  which  such  land  was  liable,  without 
any  consideration,  the  new  feoffee  took  it  under  an 
implied  confidence,  and  was  compellable  to  execute  the 

use.     For  it  was  resolved  that  whenever  there  were  sro.  Ab.  m. 
feoffees  to  a  use,  their  heirs  and  feoffees,  and  all  who  prfo.^'^**' 
came  into  the  land  under  them,  in  the  per,  without 
consideration,  and  with  notice  of  the  use,  should  be 
seised  to  such  use,  and  be  compelled  in  chancery  to 
execute  it.     But  if  a  feoffee  to  uses  enfeoffed  a  stranger  i  Rep.  122  b. 
of  the  land,  for  valuable  consideration,   and  without       '  ***'    ' 
notice  of  the  use,  as,  in  that  case,  there  was  no  con- 
fidence in  the  person,  either  express  or  implied,  the  use 
was  destroyed ;  and  the  new  feoffee  could  not  be  com- 
pelled to  execute  it. 

10.  If  however  a  stranger  purchased  lands  from  a  1  Rep.  122  b. 
feoffee  to  uses,  for  a  valuable  consideration,  with  notice  ' 
of  the  uses  to  which  the  lands  had  been  conveyed,  he 

would  in  that  case  be  compelled  to  perform  them.  For 
although  the  consideration  implied  a  seisin  to  his  own 
use,  yet  the  notice  of  the  former  uses  was  a  circum- 
stance which,  in  the  Court  of  Chancery,  would  render 
him  liable  to  the  performance  of  them. 

11.  The  doctrine  of  confidence  in  the  person  wns  at 
first  extremely  limited,  as  it  only  extended  to  the  original 
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^^^f  23.        feoffSse ;  for  Lord  Bacon  says^  the  judges  in  8  Edw.  4. 

were  of  opinion  that  a  subpwna  did  not  lie  against  the 
heir  of  the  feoffee^  who  was  in  by  law^  but'  that  the 
cestui  que  use  was  driven  to  his  bill  in  parliament.  It 
appears  however  to  have  been  settled  in  the  reign  of 

Keaw.42.  King  Henry  6.  that  a  subpana  would  lie  against  all 
those  who  came  in  in  the  per,  without  paying  a  valuable 
consideration.  And  also  against  all  those  who  had 
notice  of  the  former  uses ;  although  they  did  not  pay  a 
valuable  consideration. 

And  pfhrity  of  Ig.  With  respcct  to  piivity  of  estate^  it  is  to  be  ob- 
served that  a  use  was  a  thing  collateral  to  the  land^  and 
only  annexed  io  a  particular  estate  in  the  land,  not  to 
the  mere  possession  thereof;  so  that  whenever  that  par- 
ticular estate  in  the  land  to  which  the  use  was  originally 
annexed  was  destroyed^  the  use  itself  was  destroyed. 
Thus  where  a  person  came  into  the  same  estate  whereof 
the  feoffee  to  uses  was  seised^  by  contract  or  agreement 
with  him^  such  person  was  liable  to  the  performance  of 

1  Rep.  139b.     the  uses.     But  if  he  came  in  of  any  other  estate  than 

'  that  whereof  the  feoffee  to  uses  was  seised,  even  with 

fiill  notice  of  the  use ;  yet  as  the  privity  of  estate  was 

thereby  destroyed,  the  lands  were  no  longer  liable  to 

tlie  uses. 

Idem.  13^  It  followed  from  these  principles  that  wh^re  a 

feoffee  to  uses  was  disseised,  the  disseisor  could  not  be 
compelled  in  chancery  to  execute  the  use,  because  Ibe 

» 

privity  of  estate  was  destroyed.  For  the  disseisor  came 
in  in  the  post,  that  is,  he  did  not  claim  by  or  from  the 
feoffee  to  uses,  but  came  in  of  an  estate  paramount  to 
that  of  such  feoffee.  Whereas  if  a  person  was  disseised 
of  lands  which  were  liable  to  a  rent,  right  of  common, 

1  Rep.  122  b.  or  Other  charge  of  that  kind,  the  lands  would  still  con- 
'  tinue  subject  to  those  charges,  notwithstanding  the  dis- 
seisin ;  because  they  were  annexed  to  the  possession  of 
the  land. 

Id.  122  a.  ]4   lu  t)|0  same  manner  where  a  feoffee  to  usesdied 

without  heirs,  or  committed  a  forfeiture,  or  married ; 
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neither  the  lord  who  entered  for  his  escheat  or  for- 

> 

feiture^  nor  the  husband  claiming  the  lands  as  tenant  by 
the  curtesy,  nor  the  wife  who  Vvas  assigned  dower,  were 
subject  to  the  uses,  because  they  were  not  in  in  the 
per ;  tiiat  is,  in  privity  of  the  estate  to  which  the  use 
was  annexed,  but  claimed  an  interest  paramount  to  it. 

15.  With  respect  to  the  persons  who  were  capable  of  who  might  be 

«     .  '     —  '  11        .  1  1       Bcwcd  to  ntes. 

being  feoffees  to  U6es>  all  pnvate  persons  whom  the 
common  law  enabled  to  take  lands  by  feoffment,  might 
be  seised  to  a  use ;  and  were  compellable  in  chancery  to 
execute  it.  Thus- Lord  Bacon  says  "  A  feme  covert,  and  Rc*^*  s*- 
an  in&nt,  though  under  the  years  of  discretion,  may  be 
seised  to' a  use.  For  as  well  as  land  might  descend  to 
them  from  a  feoffee  to  use,  so  might  they  originally  be 
enfeoffed  to  a  use."  But  a  corporate  body  could  not  be  Wowd.  102. 
seised  to  a  use ;  because  the  Court  of  Chancery  could 
not  issue  any  process  against  them  for  the  execution  of 
it.  •  And  a  corporation  could  not  be  intended  to  be 
seised  to  any  other's  use. 

16.  Neither  the  king,  nor  a  queen  regnant,  on  ac-  Year  Book, 
count  of  their  royal  capacity,  could  be  seised  to  any 

use  but  their  own ;  that  is,  they  might  hold  the  lands, 
but  were  not  compellable  to  execute  the  use ;  as  no 
process  could  be  awarded  against  them  by  the  Court  of 
Chancery. 

17.  When  King  Richard  III.  was  Duke  of  Glouces- 
ter, he  had  been  frequently  made  feoffee  to  uses,  so 
that  upon  his  accession  to  the  throne,  he  would  have 
been  entitled  to  hold  the  lands  so  conveyed  to  him, 
discharged  of  the  uses.  To  obviate  so  notorious  an 
injustice,  an  act  of|)arliament  was  immediately  passed,  stat.  1  Rich.  3. 
by  which  it  was  enacted  that  where  the  king  had  been  ^'  ^' 

so  enfeoffed  jointly  with  other  persons,  the  lands  should     • 
vest  in  the  other  feoffees,  as  if  he  had  never  been 
named.  And  that  where  the  king  stood  solely  enfeoffed 
to  uses,  the  estate  should  vest  in  the  cestui  que  use  in 

Irke  manner  as  he  had  the  use. 

.  »       •        • . 

18.  A  queen  consort  could  not  be  seised  to  a  use;  Bm.  Read. 57. 
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for  although  ahe  was  enabled  to  gcant  and  purchase 
without  the  king;,  yet  in  regard  of  the  government  and 
interest  which  the  king  .had  in  her  possessions^  she 
could  not  be  seised  to  a  use. 
wiiatmjrj^be  J  9^  With  respect  to  the  species  of  property  which 
met.  might  be  conveyed  to  uses,  it  was  held  that  nothing 

whereof  the  use  was  inseparable  from  the  possession, 
such  as  annuities,  ways,  commons,  &c.  fUtf  ^jfso  um 
catt$umuntur,  could  be  granted  to  a  use.    But  that  all 
corporeal  inheritances,  as  also  incorporeal  beredita- 
w.JopMm.  ments,  which  were  in  esse,  as  rents,  advowsons  in 
gross,  local  liberties  and  franchises,  might  be  con- 
veyed to  uses. 
Rules  by  wUch     :S0.  A  usc  being  a  species  of  property  totally  un- 
wm^d^^^   known  to  the  common  law,  and  owing  its  ^cistence  to 
the  equitable  jurisdiction  of  the  Court  of  Chancery^ 
the  rules  by  which  uses  were  governed  were  derived 
from  the  civil  law ;  and  differed  materially  from  those 
by  which  real  property  was  regulated  in  the  courts  of 
Read  IS.         common  law.    Hence  Lord  Bacon  has  observed,  that 

uses  stood  upon  their  own  reasons,  utterly  diff^ing 

from  cases  of  possession. 

Could  not  be        21.  By  the  commou  law,  a  feof&nent  of  land  was 

AcoMJen-     good  without  any  considerati(m.     But  Liord  Bacon  says 

jl^  13.        it  was  established  in  Chancery,  that  a  use  could  not  be 

railed  without  a  sufficioit  consideration ;  a  doctrine  evi- 
dently taken  from  the  maxim  of  the  civil  law,  ex  nuio 
pucio  non  oritur  actio.    In  consequence  of  which  the 
Court  .9f  Chancery  would  not  compel  the  execution  of 
4L  use,  unless  it  had  been  raised  for  a  good  or  a  valuable 
consideration;  as  that  would  be  to  enforce  a  donum 
gratmtum. 
Not  an  object       22.  A  usc  not  being  considered  as  an  estate  in  the 
"^"^^        land,  was  not  an  object  of  tenure ;  and  was  therefore 
exempt  from  all  those  oppressive  burth^as  which  were 
introduced  into  England  by  the  Nx>i;mans,  as  conse- 
quences  of  the  feudal  system.    Thus  if  a  eesfta  que 
UmL9s.\K    u»e  died.  Waving  a  son,  or  a  daughter  within  age^  the 
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lord Tbad  not  tJie  imrdfih^or  marriage  of  the  heir^  or 
a  relief  on  the  death  of  the  ancestor;  nor  could  be  claim 
the  lands  as  an  escheat^  on  the  di^ath  of  the  cestui  que 
«Me  nvithout  h  eirs . 

23.  After  the  ecclesiastics  had  been  restrained  by  the 
atat.  Id  Rich.  2.  c,  5.  from  acquiring  the  use  of  lands^ 
it  might  be  supposed  that  the  practice  of  conveying 
landa  to  uses  would  have  ceased.  But  it  was  soon 
found  that  this  was  the  most  effectual  mode  of  evading 
the  haidships  of  the  feudal  tenures. 

24.  Where  B.  cestui  que  U8^  was  attainted  of  treason  ^eituwr**** 
or  fekMiy^  the  use  was  not  forfeited^  either  to  the  king, 

or  to  the  lord  of  the  fee ;  because  a  use  was  not  held  of 

any  person.     So  that  during  the  contests  between  the  i  imt.  272. «. 

houfites  of  York  and  Lancaster,  as  it  was  the  constant 

practice  to  attaint  the  vanquished,  almost  all  the  lands 

of  the  nobility  were  conveyed  to  uses. 

25.  In  -some  general  acts  of  parliament  relating  to 
trewoo^-as^tbat  of  21  Rich.  2.  c.  3.,  and  in  most  parti- 
oalar  acts  of  attainder  passed  after  that  time^  there  was 
a  ipecial  protision  made^  that  the  persons  attainted 
should  forfeit  all  lands  whereof  they,  or  any  to  their 
use,  were  seised.  And  in  most  of  those  acts  provision 
waa  also  made  to  save  from  forfeiture  such  lands  whereof 
the  persons  attainted  were  seised^  to  the  use  of  others. 

26.  A  use  was  not  extendible,  because  there  was  no  Not  extendible 
process  at  common  law>  but  against  legal  estates;  for  la^li^i.b. 
uses  were  mere  creatures  of  equity  ;  so  that  many  per-  i*'»'-374.b. 
sons  conveyed  their  lands  to  uses  for  the  purpose  of 
defrauding  their  creditors.    And  as  a  use  was  neither 

a  battel  nor  an  hereditament,  it  was  not  assets  to  exe- 
cutors^ or  to  the  hei^ 

27.  Another  circumstance  attending  a  use  was,  that  Not  subject  to 
the  husband  or  wife  of  a  cestui  que  use  could  neither  dower, 
-acquire  an  estate  by  the  curtesy  or  in  dower  in  the 

use ;  because  the  cestui  que  use  hUd  no  legal  seisin  of 

the  land.     This  was  a  grievance  much  complained  of^  Perk.  ■.  457. 

particularly  as  to  dower ;   and^  thereforej  it  became 
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customary,  when  mort  ertatM  in  Uie  kiagdoin  were 
vested  in  feoffees  to  uses,  -to  settle  some  estate^  before 
marriage;  on  tiie  husband  and  wife  -for  their  lives ; 

T&t7.c.  1.      which,  as  we  have  seen,  gave  rise  to  the  modem 
jointure. 

JHH^^  98.  Althottg^h  a  use  was  but  a  right»  aud  <x)uld  only 

be  considered  as  a  chose  in  action ;  which,  according 
to  the  priacipies  of  the  common  law,  is  neither  trans- 
ferrible  nor  assignaUe^  yet  a  use  might  be  aliened. 

R«^*  1^*        And  Lord  Bacon  mentions  two  cases  in  which  a  right 

to  a  use  was  allowed  to  be  transferred  r  for  as  no  ac- 
tion at  law  could  arise  from  such  a  tiansferj  there  was 
no  danger  of  maintenance. 

89^.  A  use  might  be  transferred  by  one  person  to 
another^  by  any  i^>ecies  of  deed  or  writing. .  And^  from 
its  nature,  it  was  impossible  that  it  could  be  the  subject 
of  a  fboffment,  vrith  livery  of  seidn. 

Read.  u.  30.  Lord  Bacon  says  there  is  no  .case  at  common 

kw,  where  a  person  can  take  under  a  deed^  unless  he 

Tit.  32.  c.  2.     i8  a  party  to  it.    Whereas  a  use  might  be  declared  to 

a  person  who  was  not  a  party  to  the  deed  by.  which  the 
use  was  raised ;  because  a  conveyance  to  a  use  was 
nothing  but  a  puUication  of  a  trust. 

31.  It  frequently  happened  th^X  iceftui  qtie  u$e  being 
in  possession,  aliened  the  lands,  and  afterwar4s  the 
feoffees  entered,  which  gave  rise  ta  seveiiaL^ice^atiotts 
suits  in  Chancery.  To  jremedy .  tMs  iucoiiv^i^ienoe 
the  statute  1  Rich.  S.  c.  I .  gave  the  cestui  que  use  in 
possession  a  power  of  aMeaating  the  legal  estate,  with* 
out  the  consent  or  concurrence  of  the  feoffees. 

Withont  woidt  ^-  ^^  ^^^  alienation  <^  uses  none  of  those  tedmical 
of  limiuiioB.  words  which  the  law  requires  in  the  limitation:  of  parti- 
cular estates  were  deemed  necessary.  Thus  a  use 
might  be  limited  in  fee  simple  without  the  word  heirs ; 
for  if  a  sufficient  consideration  was  given^  the  Gouci  of 
Chancery  would  decree  the  absolute  property  of^tbe 
use  to  be  well  vested  in  the  purchaser.  And  as  a  use 
was  a  thing  which  consbted  merely  in  confidence  and 
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privity^  and  was  not  held  by  any  tenure,  the  riile9  of 
the  common  law  were  not  violated. 

3S.  If  an  estate  had  been  limited,  at  common  law  to  Might  com- 
a  man^  and  to  such  woman  as  he  shotild  afterwards  >/»ro!  *"* 
marry,  the  man  wonld  have  taken  the  whole,  and  the  Je^k^'ccnu  8. 
limitation  to  the  woman '  would  have  been  ^oid ;  be->  ^  ^^' 
cause  a  freehold  could  not/bi  craaied,  to  commence  in 
futuTo:   but  the  limitation  of  a  use  in  tbb  manner 
would  have  been  rood.    So  if  a  tean  liad  made  a  feoff-  i^.  135.  a. 

fRt-  lit  c  A 

ment  to  the  use  of  one  for  yeat?^  and  after  ta  the  use 
of  the  right  heirs  of  J.  S,^  this  lian&ilioB  iiad  been 
good,  for  the  feoffees  remakied  tenttnts  of  the-  freehold. 

34.  It  was  determined  upon  tliesame  ptinciptea  thai  Might  be  re- 
a  power  of  revocation  might  be  annexed  toth^  limita- 
tion' of  a  iise ;  by  which  means  the  grantor  might  at  ' 
any  future  time  revoke  tiie  o^es  he  had  declared^  and 
limit  new  uses  to  other  persons ;  which  the  feoffes  to 
uses  was  bound  to  execute. 

35'.  A  use  jfjnigiit '  be  limited  iti  sttch  n  manner  aa  to  And  chanM  by 
change^  from  one  person  to  another,  tipon  the  h^ppen^  ^^^ '°  ^' 
ing  of  6ome  ftiture  event.   Thus  a  use  might  be  IJAiilf  d  bio.  Ab.  Pe. 
to  A.  ^rtd  his  tielw  until  B.  shouW  pay  him  40L;  and  «ff-  •^^-^o, 
upon  payment  of  that  sum,  the  use  shoilld  change  and 
vest  in  B.  and  his  heirs.    For  tiioiigh  the  rules  of  the 
common '  law  did  not  allow  any  estate  to  be  limited  > 

afte^  an  estate  in  fee  simple^  yet  the  Coiu*t  of  Chapceiry) 
admitted  Ihis  species  of'Mmitation  to  be  good  in  4ibcr 
case  of  a  use.  '  Because,  as  Lord  Bao6tt;6b5W«)es>-TT 
''  things  may  be  avoided  and  determined  .by  theciMe-e  Read.  is. 
monies  and  acts  like  unto  those  fay/whidi  th6yi;are 
created  and  raised :  that  wMch  poss^  by  livery,  odght 
to  b» a^ded^^y^^  entiy  ;^  that  wfaieh  pasiEietli  iiyrgcnt/ 
by  cWiA ;  4liat  which  paasetii  by  way  of  chaige>  de-^ 
terminetb  by  'way 'ctf  \^harge.    And  so  a  us^^  which 
ia  raised^  but  1^.  dedaration  or iisMtatiod,  may  cease  by 
iMfdi  ef  d^daratioB^br  iinritatiourat  the  d^    law 
Mithy  i^  Iki  nutgis  tMisent€mimm  est  mit:mdetnimodm 

VOL.  ^.  2  B 
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Were  deni- 
able. 
Read.  20. 
1  Rep.  123.  b. 


Micb.  18. 
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And  deseendi- 
ble. 


1  Intt  M.  b* 
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I&ooBfeiii- 
cncei  of  Uscf  • 


36.  Uses  were  devisable^  though  at  that  time  lands 
were  not.  And  Lord  Bacon  observes,  that  one  of  the 
reasoKis  why  so  much  land  was  conveyed  to  uses  was, 
because  persons  acquired,  by  that  means,  a  power  of 
disposing  of  their  real  property  by  will ;  which  enabled 
them  to  make  a  much  better  provision  for  their,  families 
than  they  could  otherwise  havis  done. 

37.  One  of  the  first  cases  in  the  Year  Books  respect- 
ing uses,  was  this  :^ — A  woman  who  had  made  a  feoff- 
ment to  uses  afterwards  married,  and  by  her  will  di- 
i^cted  that  her  feoffees  should  convey  the  legal  estate 
to  her  husband.  It  was  adjudged  that  the  will  was 
void  at  law,  being  made  by  a  feme  covert ;  and>  there- 
fore, should  also  be  void  in  chancery. 

38.  Uses  were  descendible  in  the  same  manner  as 
legal  estates.  And  this  was  the  only  instance  in  which 
the  Court  of  Chancery,  in  cases  of  uses,  followed  the 
rules  of  the  common  law.  For  the  doctrine  of  the  half- 
blood  was  allowed  to  take  place  in  the  descent  of  uses. 
And  even  local  customs  were  left  unviokted  in  this  in* 
stance.  So  that  where  a  cestui  que  use  of  lands  held 
if!  gavelkind  or  borough  English  died,  leaving  several 
sons,  the  use  descended  either  to  all  of  them,  or  to  the 
youngest,  according  to  the  custom. 

39.  It  was  held  upon  the  same  principle  that  if  lands 
descended  on  the  part  of  the  mother,  and  the  person  in 
possession  made  a  feoffment  to  uses^  the  use  should  de- 
scend to  the  heirs  on  the  part  of  the  rootberj  because 
the  legal  estate  would  have  gone  to  them. 

'  40;  Thus  stood  the  doctrine  of  uses,  as  regulated  and 
settled  by  the  Court  of  Chancery  ;  and  in  this  state  it 
was,  in  some  instances,  applied,  to  very  useful  purposes^ 
by  removing '  the  restraints  on  alienation,  and  enabling 
the  proprietors  of  real  property  to  exercise  several 
powers  over  it,  which  were  not  allowed  by  the  rules 
of  the  common  law.  But  uses  became  so  getferal,  and 
were  applied  to  such  bad  purposes,  that  at  length  ibey 
were  productive  of  very  great  grievances.    Feoffbeiits 
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to  uses  were  usually  made  in  a  secret  manner^  so  that 
where  a  person  had  cause  to  sue  for  land^  he  could  not 
find  out  the  legal  tenant^  against  whom  he  was  to  bring 
his  prtecipe.  Husbands  were  deprived  of  their  estates 
by  the  curtesy^  and  widows  of  their  dower;  creditors 
were  defrauded ;  the  kingj  and  the  other  feudal  lorda^ 
lost  the  profits  of  their  tenures^  their  wardships^  mar- 
riages^ and  reliefs^  and  an  universal  obscurity  and  con- 
fusion of  titles  prevailed,  by  which  means  pupchcuses  for 
valuable  consideration  were  frequently  defeated. 

41.  As  a  remedy  for  these  im!onveniences>  several  sutctifl  made 
statutes  were  made  to  subject  uses  to  the  same  rules  as  uunoT^  ^ 
legal  estates.  By  the  stat.  50Edw.  3.  it  was  enacted 
that  Where  persons  conveyed  their  tenements  to  their 
friends  by  collusion,  to  have  the  profits  at  their  will, 
their  creditors  should  have  execution  of  such  tene- 
ments, as  if  no  such  gifts  had  been  made.     By  the  stat. 

1  Rich.  S.  c.  9.  a  feofiFment  of  lands  for  maintenance 
was  declared  to  be  void^  and  an  assise  maintainable 
against  the  pernor  of  the  profits  of  lands*    And  by 

2  Rich.  %.  St.  2.  0.  3-.  firaudulent  deeds  made  by  .debtors 
to  avoid  their  creditors  are  declared  void. 

4®.  By  the  stat.  1  Hen.  7.  e.  4.  reciting  that  divers 
of  the  king's  subjects  having  cause  of  action  hyfar^ 
ntedon,  &c.  were  defrauded  and  delayed  of  their  said 
actions,  and  oftentimes  without  remedy,  because  of 
feoCTments  made  of  the  same  lands  and  tenements  to 
persons  unknown,  &c.  It  was  enacted  that  the  de* 
mandant,  in  every  such  case,  should  have  his  action 
against  the  pernor  er  pernors  of  the  profits  of  the  lands 
and  tenements  demanded,  whereof  any  person  or  per- 
sons had  been  enfeoffed  to  bis  or  their  use. 

43.  By  the  statute  4  Hen.  7.  c.  17.  it  was  enacted, 
that  if  any  person  or  persons  should  be  seised  of  any 
estate  of  inheritance,  being  tenant  immediate  to  the 
lords  of  any  castles,  &c.  holden  by  knight-service,  to 
the  use  of  any  other  person  or  persons,  and  of  his  heirs 
only^  and  he  to  whose  use  he  or  they  were  so  sebed 

2b  2 
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dietfa>  his  heir  being  within  age,  no  will  by  him  de* 
clared,  nor  made  in  his  life  touching  the  premises  ;  the 
lord  of  whom  such  caistles,  &c.  were  holden  immedi- 
ately, .  should  have  a  writ  of  right  of  ward^  as  well  for 
the  body  a^.for  the  land,  as  the  lord  should  have  had  if 
the  same  ancestor  had  been  in  possession  of  the  estate, 
so  being  in  use  at  the  time  of  his  death,  and  no  such 
estate,  to  his.  use  made :  and  that  if  any  such  heir  was 
of  full  age  at  the  death  of  his  ancestor,  to  pay  relief  as 
his  ancestor^  whose  heir  he  was,  would  have  paid  if  be 
ha4  been  in  possession  of  that  estate,  so  being  in  use 
,  at  the  time  of  his  deaths  and  no  such  estate  to  his  use 
made  or  had. 

44.  By  the  statute  19  Hen.  7.  c.  15.  it  was  enacted, 
that  it  should  be  lawful  for  every  sheriff,  or  other  officer 
to  whom  any  writ  or  precept  should  be  directed,  at  the 
suit  of  any  person  or  persons,  to  have  execution  of  any 
lands,  tenements,  or  other  hereditaments^  against  any 
person  or  persons,  upon  any  condemnation^  statute 
merchant,  &c.,  to  make  and  deliver  execution  upto  the 
party  in  that  behaif  suing,  of  all  sttth  tends  and  tene- 
ments as  any. other  person  or  persons  wens  in  any 
manner  seised,  to  the  only  use  of  bim  againrt  whom 
execution  was  so  sued^ 
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Statute  27  i/«ft.  8.  of  Uses. 


Sect.    1.  Statement  of  the  £(a- 
tute. 
5»  Circumstances     neces' 
sartf  to  its  Operation, 

6.  I.  A  Person  stised  to 

a  Use* 

7.  What  Pers^s  may  be 

seised  to  Uses, 
11.  Of  zchat  Estates, 
l^.  Estates  Tail. 
17.  EsMesfbrlAJ^ 


S£CT.  20.  What  may  be  conveyed 
to  Uses. 
"23/  II.  A' Cestui  que  use  id 
esse. 

26.  In  uhat  Case  the  Sta- 
tute operates. 

S3.  III.  A  Use  in  esse. 

34.  The  Statute  then  tram- 
fers  the  Possession. 

36.  Saving  of  alt  Jbrmer 
Estates. 


Seotion  I: 

NOTWITHSTANDINO    the    Variety  of  statutes    by  which   it  Statemeotof 

was  endeavoured  to  render  uses  subject  to  the  rules  *^«»*»''»*^ 
of  the  common  lawi  means  were  found  of  evading^ 
them,  particularly  as  to  the  feudal  profits  upon  mar- 
riages, wardships,  and  reliefs ;  for  in  the  stat.  4  Hen.  7.  Ante, c.2.B.i3. 
for  enabling  lords  to  have  the  wardship  of  persons  en- 
titled to  a  use. only,  an  ex(:eption  was  inserted,  that  it 
should  not  td^e  place  where  the  ancestor  had  made  a 
will,  of  which  many  persons  took  advantage,  to  the 
great  detriment  of  ,the  king,  and  the  great  nobility. 

3.  It  is  mentioned  in  Burnet's  History  of  the  Reform-  Voi.  i.  ii6. 
ation> .  and  also   by  Mr«  Justice  Harper,  that   King 
Henry  VIIL,  in  tiie.twwty-thirct  year  of  his  reign, 
caused  a^bHl  to'  be  broii^ht  into  parliament  to  remedy 
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the  abuses  that  arose  from  the  universal  practice  which 
then  prevailed^  of  making  feoffments  to  uses^  which  was 
rejected  by  the  Commons.  But  four  years  after  parlia- 
ment passed  the  stat.  2/7  H.  8.  c.  10.,  intituled^  ^'  An  Act 
concerning*  Uses  and  Wills^"  usually  called.  The  Sta- 
tute of  Uses ;  reciting  that  by  the  common  law  lands 
were  not  devisable  by  will,  nor  ought  to  be  transferred 
but  by  livery  of  seisin ;  yet,  nevertheless,  divers  and 
sundry  imaginations,  subtle  inventions  and  practices, 
had  been  used,  whereby  the  hereditaments  of  the  realm 
had  been  conveyed  by  fraudulent  feoffments,  fines,  re- 
coveries, and  other  assurances ;  and  also  by  wills  and 
testaments  ;  by  reason  whereof  heirs  had  been  unjustly 
disinherited  ;  the  lords  had  lost  their  wards,  marriages, 
reliefs,  heriqts,  escheats,  aids,  &c. ;  married  men  had 
lost  their  tenancies  by  the  curtesy ;  widows  theirdower; 
and  manifest  perjuries  were  committed. 

3.  It  is,  therefore,  enacted^  (s.  L)  *'  That  where 
any  person  or  persons  stood  or  was  seised,  or  at  any 
time  thereafter  should  haj^n  to  be  seised,  of  and  in 
any  honors,  manors,  lands,  tenements,  rents,  services, 
reversions,  remainders,  or  other  hereditaments^  to  the 
uee,  confidence,  or  trust  of  any  person  or  persons,  or  ct 
any  body  politic,  by  reason  of  any  bargain,  sale^  feoff- 
ment^ fine,  recovery,  covenant,  contract,  agreement, 
vrill,  or  otherwise,  by  any  manner- or  meanss  whatever 
iLfae ;  that  in  every  sudh  case  all  aind  eviery  such  person 
and  persons,  and  bodies  politic,  thftt  had  or  thereafter 
should  have  any  such  use^  confidence,  or  trusty  in  fee 
umple  or  fee  tail,  term  of  life,  er  for  years,  or  other- 
wise^  or  any.  use,  trust,  or  confidence  in  remainder  or 
reversion,  should  from  thenceforth-  stand  and  be  seised, 
deemed  and  adjudged,  in  lawfol  seisinv  estate,  and  pos^- 
sesfflonofand  in  the  same  honors^  castles,. Ac.  to  aH 
intents,  oonstruetiohs,.  and  purposes  in  the  bm^  ^^of  and 
ini9uch  like  estates  an  they  had  or  should  hkva  in  use, 
trust,  or  confidence  o!  or  in  the  same ;  and  that  the 
estate^  rights  tide,  interest,  and  possession  that  was  in 
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snch  person  or  persons^  that  were  or  thereafter  shouFd 
be  seised  of  any  lands^  tenements^  or  hereditaments^  to 
the  U8e>  confidence,  or  trust  of  any  such  person  or  per- 
sons, or  of  any  body  politic,  to  be  from  thenceforth 
clearly  deemed  and  adjudged  to  be  in  him  or  them  that 
had  or  thereafter  should  have  such  use,  confidence  or 
trust,  after  such  quality,  manner,  form,  and  condition, 
as  they  had  before,  in  or  to  the  use,  confidence,  or  trust 
that  was  in  them. 

'^  Where  divers  and  many  persons  were  or  thereafter  ••  2. 
should  happen  to  be  jointly  seised  of  and  in  any  lands, 
tenements,  rents,  reversions,  remainders,  or  other  here- 
ditaments, to  the  use,  confidence,  or  trust  of  any  of 
them  that  were  so  jointly  seised ;  that  in  every  such 
case,  those  person  or  persons  which  had  or  thereafter 
should  have  any  such  use,  confidence  or  trust  in  any 
such  lands,  &c.  should  from  thenceforth  have,  ^nd  be 
deemed  and  adjudged  to  have,  only  to  him  or  them  that 
had  or  thereafter  should  have  any  such  use,  confidence, 
or  trust,  such  estate,  possession,  and  seisin  of  and  in  the 
same  hnds,  Ac.  in  like  nature,  manner,  form,  condition, 
and  course,  as  he  or  they  had  before  in  the  use,  confi- 
dence, or  trust  of  the  same  lands,  tenements,  or  here- 
ditaments." 

4.  It  ia  evident  from  the  words  of  this  statute,  that  the 
intention  of  the  Legislature  was,  entirely  to  abolish  use^, 
by  destrerying  the  estate  of  the  feofiees  to  uses,  and 
transferring  it  firom  them  to  ihecesltti  que  use,  by  which  2  Leon.  i7. 
means  the  use  should  be  changed  into  a  legal  estate ; 
and  the  statute  has  se  far  answered  the  intention  of  the 
makers  of  it,  that  no  use,  upon  which  the  statute  operates^ 
can  exist  in  its  former  state  for  more  than  an  instant;  as  ^ 

the  legal  seisin  and  possession  of  the  land  must  become 
united  tait,  iitimedistely  upon  its  creation,  so  that  where 
this  statute  operated,  lands  conveyed  to  uses  could  never, 
in  futurey  become  liable  to  the  charges  or  incambrances 
of  the  feoffees ;  but,  on  the  other  hand,  would  be  al- 
ways subject  to  Ae  chaises  and  incumbrances  of  thii 
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***  "-  *--  i«-.i^ .  ui^  i^  tat  means  tk 
'      ,/  '^  ""  '*^        "^  ^^^^  • — ^^3*  acained,  which 


J^iiiUf.  uin  iC  .: 


other  feudal 


'^««.      *    *^*^  f'S**  ■•  ue  im  cf  4Mae  cuoumitaoctt 
*,^    ..  X,-. ■■*—«  cs?r»K*  ««l"»e  A  ;  for  these 

aJjo**;  *"?'  *'**"■**'  *^*^  ^tr^  to  be  seuei  of 
^^m  acj  L.^o««.  4c    to  dw,  «e  «.fctencc  or  tiu^ 

^ITS^      -^'*^*"'^    i-d,  ««oiiy.  of 


.^u      -J      ";; ""•'  "~"  ■*  *osea  to  a  use. 

UW  «de  an  Uio«  who  were  mcH..ble  of  bei. 
to  u^  before  the  .latole  tfllhE^^ert 
wjcapaoty.  -««« 

8-  It  ba.  been  rtOttl,  that  adther  the  kiiur 
queen  could,  before  the  .tatate,  have  beenli 
•«e;  or  rather,  were  not  compellable  to  ex« 
««.     Thw  law  continued  after  the  statute  -  .„ 


(»ui«r  case  arose  in  3o  Eliz    iwovM^t;..  #i.« 

^r  '»«  '     k  committed  high  treason  in  18  Eliz  .  for  which 

» '«•»,  J3 «.      be  was  attainted  in  9K  vr,^     r»  ..  . 

■^ ''  ihi.  ««1  r„T    ^      26  Ehz.     Between  the  treason  and 

Jand^t fh"^  ^"'.  r  ^'""^  to  him  by  B.  of  certaia 

A.]  and  of  the  heirs  of  the  said  B.    AOerwards  B.  bar- 

Srrj*  '"'^.f  ^  '^^  ^^'  *«  •'•  S.  for  money.  Upoo 
d«covery  of  the  treason  and  the  attainder  of  a"^  the^- 
cbaser  was  advised  by  Plowden,  Popham,  and  iy 


TiOe  XL  Use.  CA.  IIL  ^.  9-l«.  377 

•th<rB,~that  th^  land  was  in  the  queen  r  becans^  Ihe 
qtieen  ivas  entitled  to  all  the  lands  that  traitor^r  had^  at 
the  time  of  the  treason^  or  after  ;  so  the  use  which  was 
declared  to  B.  and  his  wife  upon  the  fine  was  void^  by 
the  relation  of  the  right  of  the  qneeh  under  the  at*^ 
taioder ;  tod  the  queen  must  hold  the  land/ discharged 
of  the  use  ;  because  she  could  not  be  seised  to  a  use.  It 
b  but  j  nstice  to  mention^  that  the  case  being  represented 
to  Qiteen*  Elizabeth,  she  granted  the  land  to  the  cestui 
que  use. 

iO.  By  the  words  of  the  statute^  which-  are  ''  Any  B«c.Read. 
person  or  persons/'  aliens  and  corporations  are'excluded  ^^^^"^^^ 
from  being  seised  to  a  use.     It  was^  thefefore^  deter- 
mined in-  a  case  reported  by  Dyer,  that  where  an  alien  King  v.  Boyi, 
and  a  natural  born  subject  were  enfeoffed  to  uses,  the    ^^' 
moiety  of  the  ^ten  should,  upon  office  found,  become 
vested  in  the  crown. 

11.  With  respect  to  the  estate  or  interest  of  whith  a  or  wut 
person  may  be  seised  to  a  use,  tins  words  of  the  statute 
aie,-^''   Where  any  person   or  persons  stand  or  bd 
seised,  or  at  any  time  hereafter  shall  happen  to  b^ 
seised.!!     Now,  the  word  seised  extends  to  fiYtry  spe^- 

cies  of  freehold 'estates;  althougb  it  appears  to  have 
been  the  general  opittion,  before  and  immediately  after 
the  passing  of  this  statute,  that  all  feoffees  to  usds  must 
have  been  seised  in  fee  simple. 

12.  It  was,  therefore,  much  doubted  whether  a  te-  Estates  Tau. 
nantin  tail  could  be  seised  to  a  use.    Jenkins  states  it  Cent.5.ca.  i. 
as  a  point  determined  by'all  the  Judges,  that  a  tenant 

in  tail  could  not  be  seised  to  a  use,  either  expressed  or 
implied.  1;  Because  the  tenure  creates  a  considera* 
tion.  2«  Because  the  statute  De  Danis  has  so  appro^ 
priated  and  fixed  the  estate  tail  to  the  donee,  and  the 
heirs  of  his  body,  that  neither  he  nor  they  caYi  i^xeeute 
the  use.  Hence  Lord  Coke  has  said,  that  if  an  estate  i  imt  i9.  b. 
was  made  to  a  man  and  the  hours  of  his  body,  either  to 
the  use  of  another  and  his  heirs,  or  to  the  use  of  him- 
self and  his  heirs,  this  limitation  of  use  was  utteiiy  void. 
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IS.  The  case  upon  which  Lord  Coke  and  Jenkins 
have  founded  their  opinion  h,  that  of  Cowper  v.  Franks 
lin^  which  arose  in  12  Jac.  l.>  and  is  thus  reported  by 

Cro.  Ji.  400.     Gf oke : — John  Walter  being  seised  in  fee,  made  a  feoflf- 

ment  in  fee  to  Thomas  Walter,  habendum  to  him  and 
the  heirs  of  his  body,  ^to  the  use  cf  him  and  his  heirs 
and  assigns  for  ever.  The  question  was,  whether 
Thomas  Waiter  had  an  estate  in  fee  tail  only,  oc  in  fee 
simple  determinable  upon  the  estate  tail.  This  depended 
upon  two  points  :  1st,  Whether  a  use  might  be  limited 
upon  an  estate  tail  before  or  after  the  istatute  of  uae& 
2dly,  Whether  this  limitation  of  uses  to  Thomas 
Waker  and  his  heirs  should  not  be  intended  the  same 
nses,  being  to  the  feoflfee  himself,  and  ta  the  same  heirS) 
as  it  was  in  the  habendum. 

Croke  reports  the  case  to  have  been  adjourned :  but 
the  opinion  of  the  Court  upon  the  argnment  inclined 
that  he  was  tenant  in  tail ;  and  that  the  Hmitation  of 
the  use  out  of  the  estate  tail  was  void,  as  well  after  the 
Statute  of  Uses  as  before ;  for  the  statute  never  intended 
to  execute  any  use  but  that  which  might  be  iawftifly 
compelled  to  be  executed  before  4he  statute :  but  tUs 
could  not  be  of  an  estate  tail,  for  the  Chancery  cauM 
not  compel  a  tenant  in  tail,  before  the  statute,  to  execute 
^  the  estate ;  so  the  statute  did  not  execute  it  then; 

3  Buiiu  184.         Bulstrode  reports  a  second  argument  upon  this  casi^ 

together  with  the  judgment  of  the  Court ;  which  was, 
that  Thomas  Walter  took  an  estate  tail>  because  a  4e- 
nant  in  tail  could  not  be  seised  to  a  use. 

Id  269.  Godbolt  reports  the  case  to  have  arisen  upon  a  limits* 

tion  to  one  and  the  heirs  of  his  body>  habendum  to  Ike 
donee,  to  the  use  of  him,  his  heirs  and  assigns  f«r  ever; 
-and  that  two  points  were  resolved,  Ist,  That  the  limit* 
ation  in  the  habendum  did  not  increase-  or  alter  die 
estate  given  in  the  premises  of  the  deed.  Sdly,  That  a 
tenant  in  tail  might  stand  seised  to  a  use  expressed, 
but  such  use  could  not  be  averred. 

jd.  848.  The  same  case  is  also  reported  by  Moor  by  the  name 
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of  Carrier  v.  Franklin^  where  the  court  appears  to  bav<i 
considered  it  as  a  question  of  construction ;  and  held 
that  the  feoffee  only  took  an  estate  tail^  because  the 
use  to  him  and  his  heirs^  immediately  succeeding  the 
habendum^  must  be  construed  to  mean  the  same  kind  of 
heirs  to  whom  the  estate  had  been  already  limited^ 
namdy/the  heirs  of  the  body  of  the  feoffee. 

14.  If  this  case  be  considered  as  an  authority^  it  will 
only  prove  that  a  tenant  in  tail  cannot  be  seised  to  a 
use  in  fee.  But  that  a  tenant  in  tail  may  be  seised  to 
a  use^  co^extensire  with  his  estate^  is  a  doctrine  which 
it  would  now  be  extremely  dangerous  to  controverts 
And  Lord  Bacon  expressly  says^  that  a  tenant  in  tail 
may  be  seised  to  a  use.  '^  If  I  give  land  in  tail,  by  rcmi  57. 
deed,  since  the  statute^  to  A.  to  the  use  of  B.  and  his 
heirs ;  B.  hath  a  fee  simple  determinable  upon  the 
death  <^  A.  without  issue ;  and  like  law,  though  doubt- 
ful, before  the  statute  was ;  for  the  chief  reason  that 
bred  the  doubt  before  the  statute  was,  because  tenant  in 
tail  could  hot  execute  an  estate  without  wrong;  but 
that,  since  the  statute,  is  quite  taken  away ;  because 
the  statute  saveth  no  right  of  entail^  as  the  statute  of 
1  Richard  III.  did.^' 

15.  In  Seymour's  case,  10  Jac.  1.  where  a  tenant  in  lORop.  95. 
tail  bargained  and  sold  his  estate  tail  to  a  stranger  in.  nt.  32.  c.  9. 
fee,  it  was  unanimously  resolved  by  the  Court  of  K.  B. 

that  the  bargainee  took  an  estate  to  him  and  his  heirs^ 
determinable  upon  the  death  of  the  tenant  in  tail.  Now 
this  determination  must  have  been  founded  on  the  prin- 
ciple that  a  tenant  in  tail  might  be  seised  to  a  use  ;  for 
otherwise  the  baigain  and  sale  would  have  been  void. 

16.  It  may,  therefore,  be  now  laid  down  as  an  un- 
doubted principle  of  law,  that  a  tenant  in  tail  may  be 
seised  to  a  use,  even  in  fee ;  and  that  such  use  will  be 
good  against  the  tenant  in  tail  himself;  for  as  tenants  in 
tail  have,  ever  since  the  time  of  Lord  Coke,  been  in  the 
practice  of  transferring  their  estates  to  the  persons  who 
were  to  be  tenants  to  the  pracipe  in  common  recoveriesj 
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in  fee  simple^  by  conveyances  derived  from  the  Statute 
of  Uses  ;  if  it  were  estaUished  that  a  tenant  in  tail  can- 
not be  seised  to  a  use^  the  consequence  would  be>  that 
almost  all  the  common  recoveries  which  have  be^i  suf- 
fered for  the  two  last  centuries  would  be  void  for  want 
of  a  good  tenant  to  the  praecipe, 
Etuuci  for  ufc.      17.  A  tenant  for  life  may  also  be  seised  to  a  use :  but 

such  use  will  determine^  together  with  the  legal  estate^ 

which  is  transferred  to  it  by  the  statute  upon  the  death 

of  the  tenant  for  life ;  for  a  ceBlui  que  lise  cannot  have 

an  estate  in  the  use  of  greater  extent  than  the  seisin 

out  of  which  it  is  raised. 

Dyer,  186. a.        18.  lu  2  &  3  EKz.  this  case  was  moved: — Lands 

Crawley's  cue.  Were  givcu  to  two  pcrsons  for  their  lives^  and  the  life  of 

2  And.  130.      ^j^^  survivor  of  them^  to  the  use  <^  A.  B.  for  his  life^ 

The  two  donees  to  uses  died;  and  the  question  was^ 
whether  the  estate  to  A.  B.  was  determined.  The  Court 
thought  it  was  determined :  because  the  estate  on  which 
the  use  W€is  created  and  raised  was  gone. 

19.  It  follows  from  this  case^  which  is  cited  and  ad- 
mitted to  be  good  law  in  Bulrtrode's  report  of  the  ease 
of  CovFper  17.  Franklyny  and  also  in  a  case,  reported  by 

cro.Car.23i.   Crokc;  that  all  persons  having  a  legal  estate  o€  firee- 

hold  may  be  seised  to  a  use.  If  the  use  is  greater  than 
the  estate  out  of  which  it  is  limited^  it  wiH  cease  upon 
the  determination  of  that  estate^  but  will  be  good  in  the 
mean  time. 

wbatrntyb;        gQ.  With  rcspe^t  to  the  different  kinds  of  property 

conveyed  *©  *  *      ^       ^ 

uses.  whereof  a  person  may  be  seised  to  the  use  of  another ; 

the  words  of  th^  statute  -are^ — ^'  HonorB>  castles^  ma* 
nors^  lands^  tenements^  rents^  services^  reversioDs^  re- 
mainders^ or  other  hereditaments/'  which  comprehends 
every  species  of  real  property^  in  possession^  remainder^ 
or  reversion.  Therefore  not  only  corporeal  heredita- 
ments^ but  ali^o  incorporeal  ones^  -  such-  as  adrowsons^ 
tithes^  rents^  &c.  are  within  this  statute^  Notimig^  how- 
g«^  Eiu^oi.  ever  can  be  conveyed  tef  uses  but  thw:  whereof  a  peitsoo 
817.   '         is  Mised  or  entitled  to  at  the  time ;  ibr  *in  low  every  dts-^ 
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posal  supposes  a  precedent  property.  No  person  can, 
therefore,  convey  a  use  in  land,  of  which  he  is  not 
seised  in  possession,  or  entitled  to  in  remainder  or 
reversion,  when  the  conveyance  is  made. 

21.  Lord  Bacon  says  the  word  hereditament  in  the  ^^^  ^^' 
statute  of  uses  is  to  be  understood  of  those  things 
whereof  an  inheritance  is  in  esse  ;  yet  that  a  grant  of 
a  rent  charge  de  wwo,  for  life,  to  a  use  was  good 
enough;  although  there  were  no  inheritance  in  being 
of  the  rent.  It  should  however  be  observed  that  in  this 
case  there  is  a  seisin  of  the  land  out  of  which  the  rent 
is  granted. 

SiS.  Copyhold  estates  are  not  however  comprised  in  Sj,/^P'fi: 
the  statute  of  uses ;  because  a  transmutation  of  posses*  covp.  ilVos.' 
sion,  by  the  sole  operation  of  the  statute,  without  the 
concurrence  or  permission  of  the  lord,  would  be  an 
infringement  of  his  rights,  and  tend  to  his  prejudice. 

2S.  The  second  circumstance  necessary  to  the  exe*  n*  a  eahu  fut 
cution  of  a  use  by  this  statute  is,  that  there  must  be  a 
ceshd  que  use  in  esse.  If  therefore  a  use  be  limited  to 
a  person'  not  in  esse,  or  to  a  person  uncertain,  the 
statute  can  have  no  operation.  But  by  the  words  of 
the  statute  a  eeshd  que  use  may  be  entided  to  an  estate 
ui  fee  siH^^le,  or  £ee  tail;  term  forlife^  or  years  or  other^ 
wise;  or  in  remainder  or  reversion. 

34..  Watfa  respect  to  those  who  may  be  vestuis  que  use, 
all  persons  who  are  capable  of  taking  lands  by  any 
comiMn  law  conveyance  may  also  have  a  use  limited 
to  them.  By  the  words  of  the  statute,  corporations 
may  be  cestuis  tp^e  use.  And  Lord  Bacon  says  the  RMa,^. 
king  may  have  a  use  limited  to  him :  but  it  behoveth 
both  tkie  declaration  of  the  use,  and  the  conveyance 
itself,  to  be  by  matter  of  record;  because  the  king's 
tide  is  compf^unded  of  both. 

25.  Although  a  man  cannot,  by  any  conveyance  at  iiiitt.ii2i. 
commoo  law,  limit  an  estate  to  hiswife,  yet  he  might 
have  made  a  feoffment  to  her  use,  or  a  covenant  with 
another  to  ^qd  seiaed  to  her  use.    And  a  use  now 
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raised  by  a  man  to  his  wife  will  be  executed  by  the 
statute. 

36.  The  cestui  que  use  must  in  genera!  be  a  different 
person  from  him  who  is  seised  to  a  use ;  for  the  words 
of  the  statute  are, — *^' Where  any  person  or  persons 
stand  or  be  seised,  &c.  to  the  use,  confidence,  or  trust, 
of  any  other  person  or  persons,  &c."  And  Lord  Bacon 
says,— ^'^  The  whole  scope  of  the  statute  was  to  remit 
the  common  law,  and  never  to  intermeddle  where  the 
common  law  executed  an  estate.  Therefore  the  com- 
mon law  ought  to  be  expounded,  that  where  the  party 
seisad  to  the  use,  and  the  cestui  que  use,  is  one  ]>er9on, 
he  never  taketh  by  the  statute,  except  there  be  a  direct 
impossibility  or  impertinency  for  the  use  to  take  effect 
by  the  common  law.' - 

*  37.  Thus,  where  lands  were  given  to  a  man  and  his 
wife,  habendum  to  the  said  husband  and  wife,  to  the  use 
of  them  and  the  heirs  of  their  two  bodies ;  and  for  de- 
fault of  such  issue,  to  the  use  of  A.  B ;  the  question 
was,  whether  the  husband  and  wife  had  an  estate  tail, 
or  only  an  estate  for  their  lives.  It  was  adjudged  thai 
they  took  an  estate  tail. 

Upon  a  writ  of  error  in  the  King's  Bench,  it  was 
argued  that  the  estate  out  of  which  the  use  arose  was 
but  for  their  lives,  consequently  the  use  could  not  be 
limited  for  a  larger  estate.  But  Croke,  Jones,  and 
Whitlock,  were  of  opinion,  that  there  was  a  difference 
where  an  estate  was  limited  to  one,  and  the  use  to 
another ;  there  the  use  could  not  be  more  than  the 
estate  out  of  which  it  was  derived.  That  it  was  other- 
wise where  the  limitation  was  to  two  persons,  habendum 
fo  them,  to  the  use  of  them  and  the  heirs  of  their 
bodies  :  this  was  no  limitation  of  the  use,  nor  was  the 
use  to  be  executed  by  the  statute,  but  they  took  by  the 
common  law. 

38.  The  same  point  arose  in  the  subsequent  term, 
fn  a  writ  of  error  from  a  judgment  given  in  Wales. 
The  court  held  the  limitation  in  the  habendumj  to  th# 


Titk  XI.  Use.   Ch.  III.  8. 28,  29.  38S 

\ise  of  the  grantees  and  the  heirs  of  their  bodies^  to  be 
as  a  limitation  of  the  land  itself^  being  all  to  one  person  ; 
as  if  it  had  been  said^  habendum  to  them  and  to  the 
heirs  of  their  bodies ;  and  not  like  the  case  in  Dyer^ 
186.  For  true  it  was>  when  the  estate  was  limited  to  ^11/^8.27. 
one  or  two^  to  the  use  of  others  and  their  heirs^  the  first 
estate  was  not  enlarged  .by  this  implication^  and  the  use 
could  not  pass  a  greater  estate.  But  here^  when  the 
grant  and  luthendnm  conveyed  the  estate^  and  the  limit- 
ation of  the  use  was  to  the  same  person^  that  shewed 
the  intent  of  the  parties^  and  was  a  good  limitation  of 
the  estate ;  for  it  was  not  an  use  divided  from  the  estate^ 
as  where  it  was  limited  to  a  stranger^  but  the  use  and 
estate  went  together ;  wherefore  it  was  all  one  as  if  the 
limitation  had  been  to  them  and  their  heirs  of  their 
bodies.  Sir  William  Jones  said  he  knew  many  con* 
veyances  had  been  made  in  this  manner^  and  twice 
brought  in  question^  and  adjudged  to  be  an  estate  tail. 

29.  It  was  held  by  Holt^  C.  J.  and  Powell,  in  a  sub-  oub.  Re^  w, 
sequent  case,  that  when  a  fine  was  levied,  or  a  feoff- 
ment made,  to  a  man  and  his  heirs,  the  estate  was  in 
the  cognizee  or  feoffee,  not  as  an  use,  but  by  the  com- 
mon law;*  and  miffht  be  averred  to  be  so.     This  doq-  ?!«••?* 

^  .  OptiLVoL2» 

tnne  is  most  ably  discussed  by  Mr.  Booth,  in  an  opinion  ssk 
on  the  following  case : — An  estate  was  conveyed  by 
lease  and  release  to  D,  C.  and  S.  and  their  heirs,  to 
hold  unto  the  said  D,  C.  and  S.  for  and  during  the 
natural  lives  of  them  and  the  survivor  and  survivors  of 
them.  The  question  was,  whether  they  took  by  the 
common  law,  or  by  the  statute  of  uses.  As  to  this 
point  Mr.  Booth  says, 

"  We  will  now  return  to  the  words  of  the  habendum 
in  the  release ;  taking  the  words,  '  to  the  use/  The 
habendum  stands  literally  thus ;  to  hold  unto  the  said  D. 
and  his  companions,  their  heirs  and  assigns,  to  the  only 
proper  use  and  behoof  of  the  said  D.  and  his  com- 
panions^ their  heirs  and-  assigns,  for  and  during  the 
natural  lives  of  the  said  D.  and  his  companions,  and  the 
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life  and  lives  of  the  survivor  and  survivors  of  them; 
Here  you  observe  the  use  limited  is  not  limited  to  any 
person  different  from  the  person  to  whom  the  ertateis 
granted.  The  habendum  is  to  D.  and  his  companions, 
and  the  use  is  limited  to  D.  and '  His  companions ;  so 
that  the  estate  and  the  use  are  both  X6  one  imd  the'  same 
person;  and  therefore  this  cannot  be  a  statute  use,  fbr 
the  seisin  doth  not  go  or  belong  to  one  person,  and  the* 
use  to  another  person ;  whereeis  the  statute  requires  thst 
there  should  be  a  standing  seised  by  some  third  person 
or  persons  to  the  use  of  some  other  person^  And  tiiaf 
jtmir,  t.  27.      case  of  Youug  V.  Jenkins  is  express,  that  where  Che 

use  is  not  divided  from  the  iestate,  and  th^  us€f*and  thef 
estate  go  together,  there  it  amouhts  otAyM  aiBftiffation 
of  the  estate,  and  consequently  is  not  a  sbitute'use,  but 
only  a  common  law  use.  And  If  at  this  day  At  man 
should  enfeoff  I.  S.  to  hold  to  the  saidl.  S.  arid  his  heh^, 
to  the  use  and  behoof  of  the  said  I.  S.  and  hislidin  fbr 
ever,  no  man  living  would  call  that  a  stotute'u^ ;  foir  the 
words  would  import  no  more  than  the  wordfe,  *  ^^  for  his 
and  their  sole  benefit  and  behoof;"  and  wotlitt  only 
serve  to  shew  in  how  ample  and  Ibenefidal  a'  nittnner 
the  feoffee  was  to  take  the  estate  limited  to  him  IJy  the 
habendum;  which  being  manifestly  an  estate  al  comlMrf 
bw,  could  not  also  give  or  create  a  statute  use.  The 
words  of  Lord  Holt  in  the  case  of  Lord  Altham  t).  Ekirl 
of  Anglesey,  before  recited,  iare  dii^ectly  iti'  poihtJ  In 
like  manner  it  would  be,  if  th^re  w^re  a  feoflPttitM  to  a 
man  and  his  assigns,  to  hold  to  that  man  andhitf  atei^s, 
to  the  only  use  and  behoof  of  him  and  his  asiiigtft,'lltir- 
ing  his  life ;  that  would  only  limit  an  estate  ^f  ft^eielibld 
to  him  for  his  life,  at  common  law ;  and'tiot  btf  the  liinit* 
ation  or  creation  of  any  statute  use.  It  would  be  the 
same  in  the  case  of  a  feoffment  to  one  of  landi^;  to  hold 
to  the  feoffee  and  his  heirs,  to  the  only  use  and  behoof 
of  the  feoffee  and  his  heirs,  during  the  fives  Of  A.  B.  C:  D. 
and  twenty  other  persona.  Thei*e4he  worde^tothe  \at 
and  behoof  would  pass  no  statute  use,  or  paM  «hy  thing 
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distinct  from  the  estate ;  which  estate  would  be  an  estate 
at  common  law;  and  the  words  to  the  use.  and  behoof 
would  serve  only  to  shew  the  amplitude  of  the  estate 
given  by  the  feoffment;  and  that  the  feoffee  and  his 
heirs  were  to  take  the  same  for  his  and  their  own  benefit^ 
without  return  of  any  service  whatever  to  the  donor." 

90.  There  are  however  some  cases  where  the  same 
person  may  be  seised  to  a  use^  and  also  cestui  que  use. 
Thus  if  a  man  makes  a  feoffment  in  fee  to  one^  to  thie  Bac.  r.  as. 
use  of  him  and  the  heirs  of  his  body ;  in  this  case,  for   ^  ^*^*  ^' 
the  benefit  of  the  issue,  the  statute,  according  to  the 
litniUition  of  the  uses,  directs  the  estate  vested  in. him  by 
the  common  law,  and  executes  the  same  in  himself,  by 
force  of  the  statute.  '  And  yet  the  same  is  out  of  the 
words  of  the  statute,  which  are, — '^  To  the  use  of  any 
other  person.''    And  here  he  is  seised  to  the  use  of 
himself     But  the  statute  has  always  been  beneficially 
expounded,  to  satisfy  the  intention  of  the  parties,  which 
is  the  direction  of  the  use,  according  to  the  rule  of  law. 

31.  So  if  a  man  seised  of  lands  in  fee  simple  cove*  i3Rep.56. 
nants  with  another,  that  he  and  his  heirs  will  stand 
seised  of  the  same  land,  to  the  use  of  himself  and  the 
heirs  of  his  body ;  or  to  the  use  of  himself  for  life,  the 
remainder  over  in  fee :  In  that  case,  by  the  operation 
of  the  statute,  the  estate  which  he  hath  at  the  common 
law  is  divested,  and  a  new  estate  vested  in  himself, 
according  to  the  limitation  of  the  use. 

32.  Lord  Bacon  says,  if  a  person  enfeoffs  I.  S.  to  Read,  64. 
the  use  of  I.  D.  for  life,  remainder  to  the  use  of  I!  S.  for 
life,  remainder  to  the  use  of  I.  N.  in  fee,  I.  S.  is  in  by 
the  statute ;  because  the  law  will  not  admit  fractions  of 
states.     So  if  a  person  enfeoffs  I.  S.  to  the  use  of  him- 
Belf  and  a  stranger,  they  shall  both  be  in  by  the  statute, 
because  they  cannot  take  jointly,  taking  by  several 
titles.    Like  law,  if  I  enfeofiT  a  bishop  and  his  heits,  to 
he  use  of  himself  and  his  successors ;  he  is  in  by  the 
tetute,  in  right  of  his  see. 
33.  The  third  circumstance  necessary  to  the  exe-  J";  ^  "■*''• 
VOL.  I,  3  c  >  R«p-  !»•. 
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cution  of  a  use  by  thig  statute  is^  thattkere  shoidd  be  a 
use  in  e^se,  in  possession^  rem^iniler,  or  rev^raon. 
And  this  use  may  either  be  created:  by  an  express  de- 

imfrm^cA.       claratiou^  or  may  result  to  the  original  owner  of  the 

estate^  or  arise  from  an  implication  of  law. 

t^'^i^en       ^*  When  these  three  circumstances  concur^   the 

th«  poiMsaioii.  possession  and  legal  estate  of  the  lands^  out  of  which 

the  use  was  created,  is  immediately  taken  from  the 
feoffee  to  uses,  and  transferred  by  the  mere  force  of  the 
statute  to  the  cestui  que  use;  And  the  seisin  and  pos- 
session thus  transferred  is  not  a  seisin  and  possession  in 

Bac.Reid,46.  law  onlv,  but  an  actual  seisin  and  posseasion-  in  &ct: 

not  a  mere  title  to  enter  upon  the  land^  bat  an  actual 
estate. 

1  inBi.  266  b.        35.  Lord  Coke  appears  to  have  been  of  opinion^  that 

by  a  conveyance  to  uses,  executed  by  the.  statute,  only 
a  freehold  in  law  passed.  And  others. hare  said  that 
the  statute  only  transfers  a  civil  seisin,  it  being  inpos- 

GUb.Uaet,23o.  siblc  for  au  act  of  parliament  to  give  an  actual'  aeisin; 

therefore  that  an  entry  is  necessary  to  complete  the 
seisin.  It  has  however  been  found  ihflt  the  .admissioft 
of  this  principle  would  be  attended  wit^  ^diiogesous 

Bwkerv.        conscqueuces ;  it  is  therefore  now  held  that;the,8tatitte 

Tit  32.  c  11.    transfers  the  actual  possession;^  aiconstructimi  fii%  war* 

ranted  by  the  words  of  the  statute,  which  ajoe  '^  ^jetj 
person  having  a  use  shall  be  m  lawfiiLseisia;,  «stete>  and 
^possession,  to  all  intents,  l:onBtructtons,  and  purposes, 
in  the  law.'*  -   .    ;.      .    » 

SaTing  of  lai        36.  The  third  siection  of  the  statute  contains  a  aavin^ 

former  estates.   ,^  ^       „         ,     .         i       .1  •  .,...•     . 

"  to  all  and  lingular  those  peosons, .  ana  *to  th^r  hetrs, 
which  were  or  thereafter  should  be  seized  jte  aaj  uae> 
all  such  former  right,  title,,  entiy,  iatej^est,  pos^iesaioa, 
rents,  customs,  serviceSji  -  ahd  action ^  \aa  jtbc^r  qr  «iy  of 
them  might  have,  to  bis  and  their  own  proper  usdj  in  or 
to  any  manors,  lands,  tenements^  iiepls^'  or  Jgieredka^ 
pients  whereof  they  were,  or  tbajre«fti$r  ^IkNiid  be^ 
seised  to  any  other  use ;  as  if  tbe  said  act  had  dot  beea 
made. 
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37.  In  consequence  of  thb  clause^  no  term  for  years 
or  other  interest  whereof  a  person^  to  whom  lands  ar§ 
coQveyed'  to  usesj  is  possessed  in  his  own  rights  will  be 
merged  or  destroyed  by  such  conveyance. 

38.  A  husband  beins:  seised  in  fee.  made  a  lease  to  cheyney's 

"  case, 

0.  and.S.  in  secret  confidencCi  for  the  preferment  of  Moo.  19.6. 
his  wife.  Afterwards  he  made  a  feoffmejit  to  O.  and 
others^  of  Uie  same  lands  to  other  uses.  It  was  decreed 
in  the  Court  of  Wards,  by  the  advice  of  Wrayj  An^ 
dersoHi- and  Manwood^  that  the  term  was  not  extin-^ 
guished  by  the .  feoffment^  by  reason  of  the  proviso ;  ^ 
and  because  O.  had  the  lease  to  his  own  use.  it  was  not 
extinguished  by  the  feoffment,  wllich  he  took  to  the  use 
of  another. 

39.  A.  (lemised  lands  to  B.  for  99  years;  afterwards  p^JJJ""* 
A;  by  bargain  and  sale  enrolled,  and  fine,  conveyed  th^  Cro.  ja.'643. 
same  l^nds  to  B.  and  others  and  their  heirs,  to  the  use  1  Mod!  lori 
of  khefli  and  their  heirs,  to  the  intent  that  a  common 
recoveiy  should  be- had  and  suffered  against  them>  with 
voucher  of  the  lessor,  to  the  use  of  a  stranger.;  all 

which  was  done  accordingly.    The  question  wasi,  whe* 
ther  the  .term  fM*  years  was  merged. 

Resoked,  that  (he  term  still  subskted;.  for.  although 

it  was  jnefg6dj  by  the  union  of  the  eiitatss,  till  the 

recovery  vrojS:  suffered,  yet  when  that  was  done,  the  lisek 

thereof  being  guided  by  the  bargain  and  sale,  it  w^s 

the  same  as  if  there  had  been  tio  xonveyance ;  it  being 

within  >the  equity  aqd  intent  of  .the  saving  in  ^the  third 

sectjoiL  of  the  statute  of  u^es :  for  the  Intention  of  that 

statute  w^s  qot  to  cle^troy  prior  estates^  but  to  preserve 

thenu  1  it  YfM  i^lso  agreed  by  the  whole  ciourt^  that  if  a 

fine  00  feoiffment  had 'tween  levied  or- made :toi  the  lessee 

for  years,  his  term  would  not  have  been  thereby  extiur 

guish^d. i-! An; objeK^(h>^i]t  was mddethatiHiei bargain Jind 

sale,  aiddrfi^Oi  wererto  (he  use  oft^e  lessee  ifor  years, 

otherwifl^  he  fouid  not  have  been:  tenant  to  thefreehold^ 

there^eitihe  saving  iin  the  statute  of^ofses  did  tiot  c^xiend 

to^his  case ;,  Jmt:  it  .vms  answeredvand/Fetolvcd,  ifot  thp 

2c2 
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former  reasons,  that  the  term  was  saved  by  the  equity 
of  the  statute. 

40.  The  saving  in  the  statute  of  uses  extends  to  those 
cases  where  the  inheritance  is  conveyed  by  lease  and 
release. 
F^^uiii  ^^ '  Cook  let  to  Fountain  for  99  years ;  two  years 

BucAb^Tit.  after  Cook  conveyed  the  inheritance  by  lease  and  re- 
lease to  Fountain  and  another,  to  the  use  of  Cook  and 
the  heirs  of  his  body,  with  divers  remainders  over 
The  question  was,  whether  by  this  conveyance  the 
lease  for  99  years  was  merged  and  destroyed,  in  all 
or  in  part.  First  it  was  agreed,  that  if  such  con* 
veyance  to  uses  had  been  by  fine  or  feoffment,  it 
would  not  have  been  destroyed,  but  would  have  been 
preserved  by  the  saving  in  the  statute  of  uses.  So 
likewise  it  was  admitted,  that  if  there  had  been  no 
lease  for  a  year,  but  the  release  had  been  immediate 
to  the  lessee  for  99  years,  to  such  uses,  in  this  case 
also  the  lease  for  99  years  had  been  preserved  by  force 
of  that  statute:  but  here  being  a  lease  for  a  year 
precedent,  it  was  argued  that  this  was  to  the  use  of 
the  lessee,  and  then  by  acceptance  thereof^  he  ad- 
mitted the  lessor's  power  to  make  such  lease ;  and  by 
consequence  before  the  release  to  the  other  uses  came 
to  take  place ;  then  the  release  after  could  not  revive 
it :  it  was  also  said,  that  though  this  were  all  one  con- 
veyance, yet  it  differed  from  a  feoffment,  for  it  would 
not  purge  a  disseisin,  nor  make  a  discontinuance :  that 
if,  before  the  release,  the  lessee  granted  a  rent-chaige 
or  made  a  lease  for  half  a  year,  and  then  a  release 
wras  made  to  him  and  his  heirs  to  such*  uses,  yet  he  who 
had  the  inheritance  would  have  no  remedy  to  avmd 
these  charges  but  in  Chancery. 

On  the  other  side  it  was  argued  that  this  vraa  no 
merger  of  the  99  years'  term ;  or  if  it  were,  yet  for  no 
more  than  a  moiety:  for  the  reason  of  meiger  and 
•extinguishment  was  not,  as  had  been  aigued,  the 
party's  fiditiittance  of  the  lessor's  power  to  make  a 
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lease;  bat  the  merger  was  effected  by  the  accession 
of  the  immediate  reversion  to  the  particular  estate; 
therefore  a  new  lease  by  the  lessor  to  his  lessee  was 
not  a  merger  or  surrender  of  the  first  term^  if  there 
was  any  interposing  or  intermediate  term ;  yet  in  that 
case  the  lessee  admitted  the  lessor's  power  to  make  the 
lease  presently^  as  much  as  in  the  other.     Then  if  the* 
union  and  accession  of  the  two  estates  were,  the  cause> 
of  the  merger^  the  quantum  of  the  thing  granted  would 
be  the  measure  of  that  merger;  by  consequence  the 
first  lease  here  would  be  extinguished^  but  for  a  moiety 
of  the  lands.     Secondly j,  that  it  was  not  extinguished 
for  any  part,  for  the  term  was  saved  within  the  letter, 
or  at  least  within  Che  equity,  of  the  statute  27  Hen.  S. 
c.  10.  s.  3.;  for  the  intent  of  the  saving  therein  was  tx> 
preserve  the  balance  between  the  cestui  que  use  and  his 
feoffees,  according  to  the  rule  of  equity,  by  which  they 
were  governed  before.     Now  suppose  that  Fountain 
had  a  lease  for  99  years  before  this  statute,  and  that 
Cook  had  desired  him  to  accept  a  feoffment  to  his  use ; 
without  doubt  the  Chancery  would  not  have  compelled 
him  to  assign,  till  the  99  years'  term  expired.    And  the 
same  right  seemed  now  to  be  preserved  by  the  saving ; 
for  the  words  were  general ;  ^'  All  that  shall  be  seised 
to  any  use,''  not  all  that  shall  be  seised  by  feoffment  or 
fine :  so  that  the  seisin  to  use  was  the  only  thing  the 
statute  regarded,  not  by  what  sort  of  conveyance :  that 
lease  and  release  was  become  a  common  conveyance ; 
and  the  lease  being  expressly  said  to  be,  to  enable  the  nd^  Tit.  32. 
lessee  to  accept  a  release  to  other  uses,  should  not  be 
construed  to  any  other  intent,  or  to  be  to  his  own  use, 
otherwise  than '  to  enable  him  to  accept  such  release. 
Then  if  it  should  be  admitted  that  the  lease  for  99 
years  were  extinguished  by  the  lease  for  a  year,  yet 
by  the  release  it  was  revived ;  for  being  but  one  con- 
veyance, it  was  within  the  equity  of  the  statute.    The 
case  of  Ferrers  v.  Fermor  vms  stronger;  and  yet  it  ^Hie,%.33. 
was  resolved  there,  that  though  the  bargain  and  soje 


390 


nile  XL  Uie.  Cli.  III.  8.  41- 

had  destroyed  the  term  for  a  time^  yet  by  the  recovery 
it  was  revived ;  because  then  but  one  conveyance  ah 
initio  ;  so  here. 

No  judgment  appears  to  have  been  given  :  but  Lord 
G.  B.  Gilbert  says  it  seemed  reasonable  that  the  lease 
for  99  years  should  not  >be  merged^;  or  at  least  but  for  a 
moiety ;  and  even  in  that  ca«e  Equity  woUld  set  up  the 
moiety/ or  the  whole  term  again. 


i 


'• 
^ 
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CHAP.  IV, 


Modem  Doctrine  of  Uses. 


Sect.    1. 

Construction  of  the  StO' 
tute. 

Sect. 

the  oxoner  of  the  Es^ 
tote. 

S. 

Contingent  Uses* 

40. 

Nor  against  the  intent 

4. 

Uses    arising   on    the 

• 

of  the  Parties. 

*  Execution  of  Powers* 

44. 

Which  may  be  proved 

9. 

Conveyances     derived 

by  parol  Evidence. 

from  the  Statute  of 

45. 

Nor  which   is    incon* 

■ 

Uses. 

sistent  with  the  Es* 

15. 

Whether   the    Statute 

• 

tate  limited. 

• 

extends  to  Devises. 

50. 

Nor  on  an  Estate  Tailj 

19. 

Resulting  Uses* 

for  Life  or  Years. 

35. 

Uses  by  Implication. 

54. 

Nor  on  a  Devise. 

38. 

No  Use  results  but  to 

• 

Sect 

lOK  I 

55. 

• 

What  Use  results  to  st 
Tenant  in  TaiL 

When  the  statute  of  Uses  first  became  a  subject  of  dis*  Coastfurtion 
cussion  in  the  courts  of  law^  it  was  held  by  the  judges  i'Rcp.'i2<j'bf* 
that  no  uses  should  be.  executed  by  that  statute^  which 
were  limited  against  the  rules  of  the  common  law.  For 
it  appeared  from  the  preamble  that  it  was  the  intent  of 
the  makers  of  the  act  to  restore  the  ancient  law^  and  to 
extirpate'  an!d  extinguish  such  subtle  practised  feoff- 
ments^  fines(^  recovejses^  abuses  and  errors^  tending  to 
the  subversion  of  the  good  and  ancient  common  law  of 
th^  land.  So  that  it  was^  plain  this  act  was  never  in- 
tended to  exeicute  any  use  which  was  limited  against 
the  rules  of  the  common  law ;  the  object  of  it  was  to 
extinguish  and  eitirj^te^  not  the  feoffment^  fine,  or 
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recovery^  for  these  were  laudable  and  good  convey- 
ances of  lands  and  tenements^  as  in  effect  recited  in  the 
beginning  of  the  preamble ;  but  those  uses^  which  were 
abuses  and  errors^  therefore  mischievous^  because  they 
were  against  the  rules  of  the  common  law.    The  statute 
was  a  law  of  restitution,  namely,  to  restore  the  good 
ancient  common  law,  which  was  in  a  manner  subYcrted 
by  abusive  and  erroneous  uses ;  not  to  give  more  priyi- 
lege  to  the  execution  of  uses  than  to  estates  which  were 
executed  by  the  commoti  law. 
1  Rer*  87.  b,        2.  The  Courts  have  so  far  adhered  to  this  construc- 
tion of  the  statute  that  the  same  technical  words  of 
limitation  are  now  required  in  the  creation  of  estates, 
through  the  medium  of  uses,  as  in  the  creation  of  es- 
tates at  common  law.     But  in  many  other  instances 
this  doctrine  was  departed  from ;  and  advantage  was 
1  Atk.591.      taken  of  an  expression  in  the  statute  of  Uses,  in  order 

to  support  several  of  those  modifications  of  property 
which  had  been  allowed  by  the  Court  of  Chancery  m 
declarations  of  uses ;  when  they  were  distinct  from  the 
legal  estate. 
Contingent  3.  The  Statute  of  Uses  enacts  that  the  estate  of  the 

^^'^  feoffees  to  uses  shall  be  vested  in  the  cestuis  que  use, 

^"^  after  such  quality,  manner,  form,  and  condition,  as 

they  had  before  in  or  to  the  use,  confidence  or  trust 

,^ni#,c.2.i.33.  that  was  in  them."  Now  the  Court  of  Chancery  having 

permitted  a  limitation  of  a  use  in  fee  or  in  tail  to  arise 
infuturo,  without  any  preceding  estate  of  freehold  to 
support  it ;  and  also  that  a  use  might  change  from  one 
person  to  another,  by  matter  ex  post  facto,  though  the 
first  use  were  limited  in  fee ;  the  courts  of  law,  in  pnh* 
cess  of  time,  admitted  of  lipnitations  of  this  kind^  in  con* 
veyances  to  uses ;  and  held  that  in  such  cases  the  sta- 
tute would  transfer  the  possession  to  the  cesftM  ^tie  use 
after  such  quality,  form,  and  condition,  as  be  had  in  the 
use.  An  account  of  the  nature  of  these  Umitations  will 
be  given  in  Title  XVI.  Remainder.  ^ 
UMsarbiogon      4.  By  the  rulcs  of  the  common  lawi  no  rertriction  or 

the  execution  *'  *  - 

of  powen* 
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qualification  could  be  annexed  to  a  conveyance  of  lands,  • 
except  a  condition.  In  consequence  of  this  principle,  Hnrt.237.a» 
a  fine  or  feoffment^  with  a  power  of  revocation  annexed 
to  it^  was  void  at  common  bw ;  because  the  fine  or 
feoffment  transferred  the  whole  property  and  right  of 
disposal  to  the  cognizee  or  feoffee ;  therefore  the  power 
of  revocation  being  repugnant  to  the  force  and  effect 
of  the  preceding  words^  was  void.  '  Besides  the  ad* 
mission  of  such  a  clause  would  have  introduced  a 
double  power,  vested  in  different  persons,  over  the 
same  property ;  which  was  contrary  to  the  rules  of  the 
common  law. 

5.  We  have,  however,  seen  that  before  the  statute  of 

Uses^  if  a  feoffment  was  made  to  uses,  the  feoffor  might  ^Mie,e,2.^a,3i. 

reserve  a  power,  either  to  himself^  or  to  some  other 

person,  to  revoke  the  uses  declared  on  the  feoffment^ 

and  to  appoint  the  feoffees  to  stand  seised  to  other  uses.    * 

The  principle  on  which  uses  were  originally  founded 

being,  that  the  feoffee  to  uses  was  bound  in  conscience 

to  pursue  the  directions  of  the  feoffor^  this  obligation 

was  equally  binding,  whether  the  agreement  was  that 

the  feoffor  should  receive  the  rents  and  profits  himself, 

or  Bome  stranger ;  or  whether  they  were  to  be  paid  in 

such  manner  as  the  feoffor,   or  any  other  person  to 

whom  he  delegated  his  power,  should  at  any  future 

time  appoint. 

6.  Now,  as  the  statute  of  Uses  vests  the  legal  estate 
in  the  cestui  que  use,  after  such  quality,  manner  and 
form,'  as   he  had  in  the  use ;  the  courts  of  law  con* 
eluded  that  in  all  conveyances  to  uses,  a  power  might  i  lut.  237.  •• 
be  reserved  of  revoking  a  former  limitation  of  a  use, 

and  of  appointing  a  new  use  to  some  other  person. 

7.  In  an  opinion  of  the  late  Mr.  Booth,  which  has 
been  published  by  Mr.  Hilliard  at  the  end  of  Sheppard's 
Touchstone,  is  the  following  account  of  contingent  uses 
and  powers : — '^  By  the  old  law,  no  fee  simple  could  be 
limited  upon  or  after  a  fee  simple :  but,  since  the  sta- 
tute of  Uses,  executory  fees  by  way  of  use  ^have  not 
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only  been  allowed,  hut  are  become  frequent,  in  alt  con- 
veyances operating  by  way  of  transmutation  Of  posses- 
oion.  The. uses  are  served  out  of  the  seisin  of  the  feof- 
fees^ g^ntees,  relessees,  &c.  In  all  future  or  executory 
uses  there  is^  the  instant  they  come  in  esse,  a  sufficient 
d^ree  of  seisin  supposed  to  be  kit  in  the  feoffees, 
grantecfs^  &c.  to  knit  itself  to  and  support  those  uses ; 
80  as  that  it  may  be  truly  said  the  feoffees  or  grantees 
aland  seised  to  those  uses ;  and  then,  by  force  of  the 
statute,  the  cestui  que  use  is  immediately  put  into  the 
actual  possession.  It  is  wholly  immaterial  how,  or  by 
what  means,  the  future  use  comes  in  esse  :■  whether  by 
means  of  some  event  provided  for,  in  case  it  happened 
.  in  the  creation  of  the  uses,  which  event  may  be  called 
the  act  of  God ;  or  by  means  of  some  work  performed 
by  any  certain  person,  for  which  provision  waa  likewise 
made  in  the  creation  of  the  :u8es».  which  may  be  caUed 
the  act  of  man.  In  either  case  the  statute  operates  the 
same  way;  for  the  instant  the  future  use  comes  tis  esse, 
either  by  the  act  of  God  or  the  act  of  man,  the  statute 
executes  the  possession  to  the .  use,  and  the  cestui  fue 
use  is  deemed  to  have  the  same  estate  ia  the  land,,  as  is 
marked  oiit  in  the  use,  by  the  deed  that  created  it. 
When  the  use  arises  from  an  event  provided  for  by  the 
deed,  it  is  called  a  future,  a  contingent^  an  executory 
use :  when  it  arises  from  the  act  of  some  agent  or  per- 
son nominated  in  the  deed,  it  is  called  a  use  arising; 
from  the  execution  of  a  power.  In  truth,  both  are 
future  or  ;Contingent  uses,  till  the  act  is  done;  and 
afterwards  they  are,  by  the  operation  of  the  statute,  ac- 
tual estates.  But  'tiH  done,  they  are.  in  suspense,  Uie 
one  depending  on  the  will  of  heaven,  whether  the 
event  shall  happen  or  not;  the  other  on  the  will  of 
man.'' 

8.  If  a  person  conveys  ,his  estate  by  lease  and  re- 
lease to  trustees  and  their  heirs,  to  the  use  of  himsdf  for 
life^  remainder  to  his  fimt  and  other  sons  in  tail^  and 
inserts  a  proviso  i(r^4rhe  release,  that  it  shall  be  lawful 
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for  him^  at  any  fiiture  time^  to  revoke  these  uses^  and 
to  declare  new  ones ;  and  that  immediately  upon  such 
revocation  and  ncfw  declaration  the  trustees  shall  stand 
seised  of  the  lands  to  the  use  of  such  persons  as  the 
setdor  shall  appoint ;  this  is  a  power  of  revocation  and 
appointment  As  soon  as  it  is  executed^  the  uses  ori- 
ginally limited  cease^  and  a  new  use  immediately  arises 
to  the  person  named  in  the  appointment^  for  such  estate 
as  is  given  to  him  by  it ;  and  the  statute  transfers  the 
legal  estate  to  such  appointee^,  who  by  that  means  ac- 
quires the  actual  seisin  and  possession. 

The  nature  of  revocations  and  appointments  to  uses  Tit.  32.  c  13. 
will  be  explained  hereafter. 

9.  Lord  Bacon  says,  the  chief  object  of  the  statute  convcynpcei 

Jill  denred  nro« 

of  Uses  was  to  destroy  all  those  secret  conveyances  to  the  statute  of 
uses  which  had  been  so  much  complained  of. — ''The  Read. 33. 
principal  inconvenience  (says  he)  which  is  radix  malo- 
rum,  is  the  diverting  from  the  grounds  and  principles 
of  the  common  law,  by  inventing  a  mean  to  transfer 
lands  and  inheritances  without  any  solemnity  or  act  no- 
torious; so  as  the  whole  statute  is  to  be  expounded 
strongly  towards  the  extinguishment  of  all  conveyances, 
whereby  the  freehold  or  inheritance  may  pass,  without 
any  new  confections  of  deeds,  executions  of  estate,  or 
entries/' — It  is  therefore  somewhat  singular  that  this  sta- 
tute, instead  of  having*  had  that  effect,  has  on  the  contrary 
given  rise  to  several  new  modes  of  transferring  lands, 
unknown  to  the  simplicity  of  the  common  law,  and  of  a 
more  secret  nature  than  feoffments  to  uses :  so  that, 
notwithstanding  the  great  caution  with  which  this  sta-  1  Atk.  591. 
tnte  was  made,  it  has  not  answered  the  intention  of  the 
Legislature. 

10.  Liord  Bacon  has,  however,  clearly  proved,  that  Read.  39. 
the  intention  of  the '  statute  was  only  to  destroy  the 
estate  of  the  feoffee  to  uses,  by  transferring  it  to  the 
personsr  who  were  entitled  to  the  use ;  and  not  to  de- 
stroy the  form  of  the  conveyance  to  uses.     I.  Because 

the  words  of  the  statute  are,  ^'  Where  any  person  is 
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seised^  or  hereafter  shall  be  seised  to  any  ttse>  (&c/' 
II.  In  the  same  session  in  which  this  statute  was  made, 
it  was  enacted,  that  all  bargains  and  sales  to  uses  should 
he  enrolled ;  which  proved  the  intention  of  the  L^s- 
lature,  to  leave  the  form  of  the  conveyance,  with  the 
addition  of  a  farther  ceremony.  III.  By  the  twelfth 
section  of  the  statute,  it  was  provided  that  the  king 
should  not  take  any  primer  seisin,  or  other  feudal  pro- 
fitSj  on  account  of  any  estate  which  should  be  executed 
by  means  of  the  statute,  till  the  1st  of  May,  1536.  But 
that  he  should  take  the  feudal  profits  for  all  uses  which 
should  become  executed  by  (he  statute  after  that  time. 

11.  But  whatever  might  have  been  the  intention  of 
the  Legislature  in  passing  this  statute,  it  is  certain  that 
it  has  given  rise  to  several  new  sorts  of  conveyances, 
which  operate  contrary  to  the  rules  of  the  common 
law^  for  it  being  soon  observed  that  there  was  nothing 
in  the  statute  to  prevent  the  raising  of  uses,  but  only  a 
provision  that  when  a  use  was  raised,  the  pessessien  of 
the  land  should  be  transferred  to  such  use ;  it  was  only 
necessary  to  raise  a  use,  and  the  legal  seisin  and  estate, 
together  with  the  actual  possession,  became  inhmedi- 

^Nitf,  c.  3.  s.  34.  ately  vested  in  the  cestui  que  use,  without  livery  of 

seisin^  entry,  or  attornment. 

.  12.  In  consequence  of  this  doctrine,  it  became  cus- 
tomary to  raise  a  use  to  the  person  to  whom  the  lands 
were  intended  to  be  conveyed,  and  then  the  statote 
transferred  the  possession  to  the  cBstui  que  use.  '  This 
was  done  in  two  different  ways ;  first,  by  a  eonireyancb 
which  only  transferred  a  use,  and  whieh  is  said  to  ope- 
rate without  any  transmutation  of  pMsession^  becailse^ 
the  alteration  of  the  legal  seisin  is  effected  1^  the^  there 
operation  of  the  statute.  There  are  two  diddes  of 
conveyance  which  operate  in  this  manneir':  'a  baigaia 
and  sale  to  uses,  and  a  covenant  to  stand .  seised  to 
uses;  of  which  an  account  will  be  g^ven  in  Title 

C.9.&10.       XXXII.  Deed. 

13.  The  second  mode  of  conveying  lands  through 
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the  medium  of  uses^  is  effected  in  the  following  man* 
ner :  the  legal  estate  and  possession  is  transferred  by  a 
feoffment^  fine^  or  recovery,  to  some  indiffei^nt  person, 
who  stands  in  the  palace  of  the  ancient  feoffee  to  uses  ; 
a  deed  is  then  executed^  reciting,  that  by  such  feoff- 
ment, fine,  or  recovery,  the  lands  have  been  transferred 
to  A.  B.^  and  declaring  that  such  feoffment^  fine^  or  re- 
covery shall  enure  and  operate,  and  that  the  feoffee^ 
cognizee^  or  recoveror  in  such  feoffment,  fine^  or  re- 
covery, shall  be  seised  of  such  lands,  to  the  use  of  a 
third  person.  Or  else  a  deed  is  first  executed,  reciting 
that  a  fine  or  recovery  is  intended  to  be  levied  or  suf- 
fered, or  covenanting  to  levy  a  fine  or  to  suffer  a  re^ 
covery;  and  declaring  that  these  assurances^  v^hen 
completed^  shall  enure  to  the  use  of  a  third  person. 

14.  In  both  these  cases  a  use  arises  out  of  the  seisin 
of  the  feoffee^  cognizee^  or  recoveror,  to  the  person  to 
virhom  such  use  is  declared,  and  the  statute  immediately 
transfers  to  that  use  the  legal  estate  and  actual  pos- 
session. These  latter  assurances  are  said  to  operate  ' 
by  transmutation  of  possession,  because  the  legal  seisin 
and  estate  is  first  transferred  by  some  common  law  con- 
Teyance  or  assurance.  They  are  usually  called  deeds 
to  lead  or  declare  the  uses  of  a  fine  or  recovery ;  and 
will  be  treated  of  in  Title  XXXII.  Deed. 

15.  As  the  statute  of  Uses  preceded  the  statute  of  whether  the 
Wills,  the  former  has  been  said  not  to  extend  to  de-  ^f^^^^ 
vises  to  uses.    It  is  however  observable  that  the  words 

of  that  statute  are, — '^  Where  any  person,  &c.  is  seised 
to  the  use  of  any  other  person  by  reason  of  any  bar- 
gain, sale,  &c.  wiUi  or  otherwise."  Now,  though  at 
the  time  when  the  statute  was  made,  the  word  wilt 
could  only  apply  to  wiUs  of  lands  then  devisable  by 
custom^  yet  when  the  statute  of  wills  passed,  the  word 
will  in  the  statute  of  uses  became  applicable  to  wills^ 
or  rather  to  devises,  of  all  the  lands  over  which  a  tes* 
tamentary  power  was  given. 

16.  In  a  case  in  S  &  3  Phil,  and  Mary,  it  is  said  that  i>yeri2;.«. 
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devises  of  land  in  use  have  been  common.  In  33Eli£« 
it  was  agreed  by  the  Court  of  Wards^  that  a  devise 
might  be  to  the  use  of  another ;  and  Lord  Coke  is  there 
reported  to  have  been  of  opinion^  that  the  son  of  a  de- 
visor  takes  by  descent^  when  the  cestm  que  use,  to 
v^hom  the  land  is  devised^  refuses  the  use  ;  for  the  de* 
visee  cannot  take  it  to  his  own  use^  because^  if  the  use 
be  void^  the  devise  is  also  void.  In  the  case  of  Brough- 
ton  V.  Langley^  which  will  be  stated  in  the  next  Title, 
it  was  agreed  that  a  devise  may  be  to  the  use  of  ano* 
ther ;  and  the  use  will  be  executed,  if  the  intent  of  the 
devisor  appear. .  In  Gilbert's  Uses^  it  is  also  said  that  a 
devise  may  be  made  to  a  use. 

17.  In  the  case  of  an  immediate  devise  to  uses,  as  a 
devise  to  the  use  of  A.  for  lifQ^^remalnder  to  the  use  of 
B.  in  tail,  it  is  admitted  that  the  remainder  cannot  take 
effect  by  way  of  use ;  because  there  is  no  seisin  te 
serve  the  use.  But  in  the .  case  of  a  devise  to  A.  and 
his  heirs,  to  the  use  of  B.  for  life,  remainder  to  the  first 
and  other  sons  of  B.  in  tail,  there  is  no  reason  why  Ihe 
seisin  of  A.  should  not  be  deemed  sufficient  to  support 
the  uses  to  the  sons  of  B. 

18.  In  opposition  to  this  doctrine,  a  note  to  an  opi- 
nion of  the  late  Mr.  Booth's  has  been  pubUshed,  ii 
which  it  is  said  that  the  statute  of  uses  does  not  operate 
on  a  devise  to  uses.  This  note  is  not  annexed  to  the 
original  opinion,  which  was  in  the  possession  of  the  late 
Mr.  Hilliard,  though  it  is  said  by  Mr.  Butler  to  be  an- 
nexed to  two  copies  of  th6  opinion  made  immediatdy 
under  the  eye  of  Mr.  Booth,  and  delivered  by  him  to 
the  persons  in  whose  custody  they  are,  and  ^o  in  a 
copy  of  it  bequeathed  by  Mr.  Booth  to  Mr.  Holliday. 
Admitting  the  authenticity  of  this  note,  and  the  great 
authority  to  which  Mr.  Booth's  opinions  are  justly  en- 
titled ;  yet,  as  it  has  been  a  universal  practice  for  tbe 
two  last  centuries  to  devise  lands  to  trustees  and  their 
heirs,  to  various  uses,  with  several  powers^  in  the  same 
words  as  are  used  in  declarations  of  uses  on  fines  and 


Tkle  XI,  Use.  Ch.  IV.  s.  18-^28.  399 

Tecoveries ;  it  would  be  exlremely  dangerous  at  this 
time  to  question  the  operation  of  the  statute  of  Uses  in 
such  cases  J 

19.  Before  the  statute  of  XJses,  if  a  person  had  con^  Resaitmg  niefc 
veyed  his  lands  to  another,  without  any  consideration^ 

or  declaration  of  the  uses  of  such  conveyance^  hebe^  Djeriss  b. 
came  entitled  to  the  use  or  pieniancy  of  the  profits  of 
the  lands  thut  conv^ed;  This  doctrine  was  not  altered 
by  that  statute;,  and,  therefore,  it  became  aa  efitablished 
principle^  that  where  the  legal  seisin  and ,  posseission  of 
lands  is  transferred  by  any  commoB  law  conveyance  or 
assurtince,  and  no  use  is  expressly  declared^  nor  any 
consideration  or  evidence  of  intent,  to  direct  the  use ; 
such  use  shall  result  back  to  the  original  owner  of  the 
estate  :  for  where  there:  is. 'neither  consideration,  nor 
declaration  of  uses,  or-  any  circumstance  to  shew  the 
intention  of  the  parties^  it  cannot  be  supppsed  that  the 
estate  was  intended  to  be  given  away. . 

20.  In  consequence  of  this  principle.  Lord  Coke  has  i  inst.  23^ «. 
laid  it  down  as  ande,— '^That  so  much  of  the  use  Ieis  Dyeri6€.«. 
the  owner  of  the  laiid  does  not  diq)ose  of,  remains  in 

him."  .  So  that « where  a  person  seised  in  fee  siii^[de 
levies  a  fine».:ot  suffers  a.  recovery,  without  any  con* 
sideration,'  or  declaration  of  the  use's  to  which  it  shall 
en^re,  the. use.  results  back  to  himself  ^  and  the  statute 
immediately  transfers  tjie  legal  estate  to.  such  resulting 
use ;.  by  which,  means  he  is  seised  in  fee.  slropie  in  the 
same  manner  as  he  was  before.  If  any  particular  useq 
are  declared,  so .  much  of  the  old  use  as  is  not  declared 
to  be  vested  in. some  other  persons,  results  back  to: the 
original  owner. 

21.  Thus,  where. a  man  made  a  feoffment  to  the  use  sirE-ciere^s 
of  such  person  or  persons,  ancl  for',  such  estate  and  im).    ^^* 
estates^^   as.  he. should  appoini  by.  hi^  wiU;  it  was  4*0- 

solved  that  Uie  use  resulted  to  the  feoffor  till  he  made 
an  appointment.  .    ^       . .    . 

22.  So  where  a  person  made  a  feoffment  to  the  use  woodiufe  v. 
of  himself,  and  his  intended  wife^.alter  Uieir  marriage^  EiueTtssT* 
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it  WM  determined  that  the  use  resulted  to  the  feoffor 
and  his  heits^  till  the  marriage. 

23.  In  an  ejectment  tried  before  Lord  Chief  Baron 
Parker^  this  short  case  Mras  reserved  for  the  opinion  of 
the  Court.  A.  B.^  being  in  possession  of  the  lands  in 
question,  levied  a  fine  sur  canusans  de  droit  come  ceo, 
Ac.  to  the  conusee  and  his  heirs^  without  any  consider- 
ation expressed ;  and  without  declaring  any  use  there- 
of :  nor  was  it  proved  that  the  conusee  was  ever  in 
possession.  So  that  the  single  question  was,  whether 
the  fine  should  enure  to  the  use  of  the  conusor,  or  to 
that  of  the  conusee.  After  two  arguments,  the  Court 
gave  judgment  for  the  plaintiff,  who  claimed  as  hdr  of 
the  conusor ;  and  said,  that  in  the  case  of  a  fine  come 
ceoy  &c.  where  no  uses  were  declared,  whether  the 
conusor  were  in  possession,  or  the  fine  were  ^of  a  re- 
version, it  should  enure  to  the  old  uses,  and  the- conusor 
should  be  in  of  the  old  use.  That  in  the  case  of  a  re- 
covery suffered,  the  same  should  enure  to  the  use  of 
him  who  suffered  it  (who  was  commonly  the  vouchee,) 
if  no  uses  were  declared.  So  in  this  case  the  ancient 
use  was  in  the  conusor  at  the  time  of  levying  the  fine ; 
for  it  seemed  to  have  been  long  settled^  that  a  fine 
without  any  consideration,  or  uses  Ibereof  declared, 
should  enure  to  the  ancient  use,  in  whomsoever  it  was, 
at  the  time  of  levying  the  fine  ;  and  as  it  was  here  in 
the  conusor,  at  the  time,  the  judgment  must  be  for  the 
plaintiff. 

24.  Where  a  husband  and  wife  levied  a  fine  of  the 
wife's  estate,  without  any  sufficient  declaration  of  uses, 
it  was  held  that  the  use  resulted  back  to  the  wife  only ; 
because  the  estate  in  the  land  passed  only  firom  her, 
and  the  husband  joined  vrith  her  only  finr  conformity. 

•  85.  Where  a  person  levies  a  fine  of  his  estate  to 
trustees,  to  certain  uses,  and  does  not  declare  any  use 
of  the  estate  during  his  own  life,  it  will  result  to  himself. 
36.  A  fine  was  levied  to  the  use  of  trustees  for  seven 
hundred  years^  remainder  to  other  trustees  for  three 
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hundred  years,  and  from  and  after  the  death  of  the< 
cognizor^  to  the  use  of  his  son  for  life>  remaiadet  to 
the  first  and  other  sons  of  such  son  in  tail.  It  was  re-, 
solved  by  the  Lord  Keeper^  after  consideration  had 
with  all  the  judges^  and  a  case^  that  as  the  cognizor. 
had  not  limited  away  the  freehold  to  any  person  dur- . 
ing  his  life^  it  resulted  badi  to  himself. 

27.  Archdale  Palmer^  in  consideration  of  the  mar-  wmttf.Paiiner, 
riage  of  his  son^  settled  an  estate  to  the  use  of  his  sonrFfame,'coDt.^' 
for  life,  remainder  to  his  intended  wife  for  li£e^  y^.  Rem.  45. 6th 
mainder  to  the  first  and  other  sons  of  the  marriage  in. 

tail^  remainder  to  the  heirs  male  of  the  body  of  Arch- 
dale  Palmer,  remainder  over.  It  was  resolved,  that 
as  the  limitations  to  the  son,  and  bis  first  and  otber^ 
sons,  might  determine  during  the  life  of  Archdale. 
Palmer,  a  use  resulted  to  him  for  life,  e:cpectant  upon 
the  determination  of  the  estates  limited  to  .his  son,  &c.. 

28.  But  where  the  use  is  expressly  limited  away  dur- 
ing the  life,  of  the  grantor,  no  use.  can  result  to  him.    . 

29.  A  person,  in  consideration  of  marriage,  conveyed  TW^^P^^' 
lands,  to.  trustees,  to  the  use  of  himself  and  his  heirs  till  iLd.Raym.ss: 
the  marriage,  then  to  the  use  of  his  intended  wife  for 

life  fioc  her  Jointure,  remainder  to  trustees  and  their 
heirs  during  the  life  of  the  husband,  in  trust  to  support 
contingent  remainders,  but  to  permit  the  husband  to 
receive  4he  rents  and  profits  during  his  life,  remainder  to 
the  first  and  other  sons  of  the  marriage  in  tail  male,, 
remainder  to  the  heirs  male  of  the  husband  by  his  then, 
intended  wife,-remainder  over.  It  was  resolved  that  no 
use  Msulted  to  the  husband,*  because  there  was  an  ex-. 
press  estate  limited  to  the  trustees  during  his  life.      ,    . 

dO;.  The  use.  will  result  according  to  the  estate  which  2Rep.58.'a. 
the  parties  have  in  the  land.  Thus  if  there  be  two  joint 
tenants,,  and  they  levy  a  fine  without  any  declaration 
of  uses^  the  use  shall  be  to  them  of  the  same  estate  as 
the  J  before  had  in  theknd.  So  if  A.,  tenant  for  life, 
a.nd  B«  in  remainder  or  reversion,  levy  a  fine  generally, 
the  use  shall  be  to  A.  for  life,  the  remainder  or  reversion 
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to  B.  in  fee.  For  each  grants  that  which  he  may  law- 
fully grant  ;  and  each  shall  have  the  use  which  the  law 
vests  in  them^  according  to  the  estate  which  they  convey 
over.  So  if  A.  seised  in  fee  of  an^^cre  of  land^  and  he 
and  B.  levy  a  fine  of  it  to  another,  without  consider- 
ation^ the  use  shall  be  to  A.  only  and  his  heirs  :  for  a 
use^  which  is  but  a  trust  and  confidence,  and  a  thin^ 
in  equity  and  conscience,  shall  be  by  operation  of  law 
to  him  vfho  in  truth  was  owner  of  the  land,  vnthoui 
having  regard  to  estoppels  or  conclusions,  which  are 
averse  from  truth  and  equity. 
Roev  Popham,  31 .  It  was  determined  in  a  modem  case,  where  a  fine 
Doug.  Rep.  34.  ^^  levied  by  a  tenant  for  life,  together  with  the  remain- 
der-man in  tail,  and  the  reversioner  in  fee ;  ^  and  a  decla- 
ration of  uses  was  executed  by  the  tenant  for  life,  and 
the  remainderman  in  tail  only ;  that  the  use  of  the  re- 
version in  fee  resulted  to  the  reversioner. 

33.  It  is  somewhat  doubtful,  whether  in  the  case  of  a 

lease  and  release  any  declaration  of  uses,  the  use  results 

^ .  .«>.  «A      to  the  releasor,  for  reasons  which  will  be  stsAed  when 

Vide  Tit.  32.  V. 

11.  that  mode  of  conveyance  is  explained.     But  if  any  par- 

ticular use  is  declared  on  a  lease  and  release,  the  re- 
sidue of  the  use  will  result  back  to  the  releasor. 

1  inft.  22.  b.         33.  Where  the  same  use  is  limited  to  the  owner  of 

the  estate,  which  would  have  resulted  to  him  in  case 
no  declaration  of  that  use  had  been  made,  the  declara- 
tion is  void ;  and  he  takes  it  as  a  resulting  use. 
Retd and  Mor-      ^-  Anthony  M itford  being  seised  in  fee  of  the  estate 
t^  CnH^^  ^^  question,  conveyed  the  same  to  the  use  of  his  eldest 
Moo  284         ^^  ^"^  ^^*  wife^  and  the  heirs  male  of  the  body  of  his 

2  Rep.  91  b.     son,  remainder  to  the  use  of  his  own  right  heirs.    It 

was  resolved,  that  the  use  limited  to  the  right  heirs  of 
Mitford  was  the  ancient  use,  which  was  never  out  of  him ; 
and  was  in  finct  a  reversion  in  him  to  grant  or  chaige  ; 
and  would  descend  from  him  to  his  heir  if  it  had  not 
been  mentioned  :  that  the  limitation  to  fab  right  heirs 
was  therefore  void^  being  no  more  than  what  die  hn 
had  already  vestedin  him. 
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•  35.  The  rule  that  so  much  of  the  use  as  the  owner  Uaca  by  im- 
of  the  land  does  not  dispose  of  remains  in  him  takes 
place  in  those  conveyances  to  uses  which  operate  with- 
out transmutation  of  possession^  as  in  covenants  to 
stand  seised^  and  bar^ms  and  sales^  where  the  use 
arises  out  of  the  estate  of  the  covenantor  or  bargainor : 
for  in  these  cases  so  much  of  the  use  as  the  covenantor 
or  bargainor  does  not  dispose  of  still  remains  in  him^ 
ad  his  old  estate  ;  and  is  called  a  use  by  implication. 

36.  A.  being  tenant  in  fee^  covenanted  to  stand  seised  Pybusv.  Mit- 
to  the  use  of  his  heirs  male^  begotten^  or  to  be  begotten  327/ 

on  the  body  of  his  second  wife.  It  was  determined 
that  A.  took  an  estate  for  life  by  implication :  for  the 
limitation  being  to  the  heirs  of  his  body^  &c.  and  it 
being  impossible  for  him  to  have  any  such  heirs  during 
his  life^  as  nemo  est  hteres  viventis,  the  use  was  undis- 
posed of  during  his  life^  consequently  remained  in  him. 

37.  It  follows  from  the  same  principle^  that  where  no 
use  arises  upon  a  covenant  to  stand  seised^  or  bargain 
and  sale^  either  for  want  of  a  sufficient  consideration^ 

or  for  any  other  cause^  such  use  will  remain  in  the  cove-  Tit.  32.  c.  10. 
nantor  or  bargainor. 

38.  From  the  nature  of  resulting  uses^  and  uses  by  xouseresuiu 
implication^  it  follows  that  they  can  never  arise  to  any  o^wof  Uie 
person  but  the  original  owner  of  the  estate.  **^'*®' 

39.  Husband  and  wife  levied  a  fine  of  the  wife's  Dnris «.  speed, 
estate  to  the  use  of  the  heirs  of  the  body  of  the  hus-  l^^'m.  **" 
band  on  the  wife  begotten ;  remainder  to  the  husband 

in  fee.  It  wad  resolved^  that  no  estate  resulted  to  the 
husband^  because  the  lands  originally  belonged  to  the 
wife.  This  judgment  was  affirmed  by  the  House  of 
Lords. 

40.  Where  there  is  any  circumstance  to  shew  the  Nor  against 
intent  of  the  parties  to  have  been  that  the  use  should  the  p^iea? 
not  result^  it  vnll  remain  in  the  persons  to  wh6m  the 

legal  estate  is  limited. 

41.  A  recovery  was  suffered  by  one  Hummerston;  to  i^ummcrtton's 
tiie  intent  that  the  recoverop  sYiould  make  an  estate  to  im  a.  n.  9. 

2d  2 
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him  and  his  wife  for  their  lives^  remainder  to^  their 
eldest  son  in  tail^&c.  It  was  agreed  by  the  Court/ 
that  after  the  recovery  suffered,  the  recoverors  should 
be  seised  to  their  own  use  ;  for  if  they  were  seised  to 
the  use  of  Hummerston,  then  they  could  not  make  the 
estate.  But  Southcot  and  Wray  said  they  ought  to  do 
this  in  convenient  time,  otherwise  the  use  would  result 
to  Hummerston. 

40.  A  fine  was  levied,  and  an  indenture  made  to  de- 
clare the  uses  of  it ;  the  words  of  which  were,  "  the 
fine  was  levied  to  the  intent  that  they  should  make 
an  estate  to  him  whom  J.  E.  the  fether  (who  was  the 
cognizor)  should  name."  And  there  was  a  proviso  at 
the  end  of  the  indenture,  that  the  cognizee  should  not 
be  seised  to  any  other  use,  except  unto  that  use  spe- 
cified. It  was  holden  by  all  the  justices,  that  the  lands 
should  be  to  the  use  of  the  cognizees  themselves,  im- 
mediately as  above :  that  after  the  nomination,  they 
should  be  seised  to  the  use  of  whomever  he  named ; 
and  if  J.  E.  died  without  nomination,  then  the  law 
would  settle  the  use  in  his  heir. 

43.  A  feoffment  was  made  by  A.  upon  condition  to 
reconvey  to  A.  for  life,  remainder  to  the  eldest  son  of 
A.  in  fee.  It  was  resolved,  that  no  use  resulted  to  A. ; 
for  if  so,  then  the  estate  would  vest  by  the  statutie  of 
Uses,  and  the  feoffee  could  not  make  an  estate  to  A. 
and  to  his  son.  . 

44.  As  resulting  uses  depend  upon  the  intention  of 
the  parties,  parol  evidence  is  admissible  to  shew  what 
the  intent  was  :  and  the  clause  in  the  statute  of  Frauds, 
requiring  that  declarations  of  trusts  and  confidences, 
which  is  held  to  include  uses,  should  be  made  by  some 
writing,  signed  by  the  party,  extends^  in  caaes  of  con- 
veyances to  uses,  to  third  persons  only ;  pot  to  the  per- 
sons conveying,  or  those  to  whom  lands  are  conveyed 
to  uses. 

45.  Where  a  use  is  expressly  limited  to  the  owner 
of  the  estate^ '  he  will  not  be  allowed  to  take  any  re- 
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suiting  or  implied  use^  inconsistent  with  the  use  limited 
to  him. 

46.  At  a  moot  in  Lincoln's  Inn  Hall^  Mr.  Noy  put  i^yer,  lu.b. 
this  difference  : — If  a  man  makes  a  feoffment  in  fee  to 

the  use  of  himself  for  life^  the  fee  simple  remains  in  the 
feoffees^  for  otherwise  he  will  not  have  an  estate  for 
life^  according  to  his  intention  :  but  if  the  use  be  limited 
to  himself  in  tail^  it  is  otherwise ;  for  both  estates  may 
be  in  him. 

47.  It  was  held  in  the  Court  of  Wards  by  Popham  ^*«»' 
and  Anderson^  in  the  argument  of  the  Earl  of  Bedford's 
case^  that  if  A.  makes  a  feoffment  to  the  use  of  himself 
for  forty  years^  and  does  not  limit  any  other  estate^  the 

fee  will  not  result^  but  will  remain  in  the  feoffees ;  for 
otherwise  the  term  would  be  merged. 

-  48.-  One  Savage  being  seised  in  fee^  conveyed  his  Adams  v.  sa- 
estate,  by  lease  and  release^  to  trustees  and  their  heirs^  679!'  ^' 
to  the  u«e  of  himself  for  ninety-nine  years^  remainder 
to  trustees  for  twenty-five  years^  remainder  to  the  heirs 
male  of  his  own  body.  It  was  determined  that  no  use 
for  life  resulted  to  Savage,  because  that  .would  be  incon^ 
distent  with  the  term  of  ninety-nine  years  expressly  li- 
mited to  hinr. 

49.  A.,  by  a  settlement  made  on  his  marriage^  con*  RAwieyr. 
veyed  certain  lands  to  the  use  of  himself  for  ninety-nine  2  Ab?Eq'.  753. 
years,  if  he  so  long  Kved,  and  after  to  the  use  of  trustees  ilgy^il;  tf; 
for  two  hundred  years,  remainder  to  the  use  of  the  heirs 

male  of  his  own  body,  remainder  to  his  own  right  heirs. 
Upon  a  case  referred  to  the  Judges  of  the  Court  of 
Common  Pleas,  from  the  Court  of  Chancery,  they  held 
that  no  estate  of  freehold  could  result  to  A.  for  his  life, 
because  another  estate,  viz.  for  ninety-nine  years,  if  he 
so  long  lived,  was  expressly  limited  to  him,  which  would 
be  inconsistent  with  a  resulting  estate  of  freehold. 

50.  The  doctrine  of  resulting  uses  only  extends  to  Nor  on  An 
those  cases  where  an  estate  in  fee  simple  passes  :  for  if  nfe  or  yean. 
a  person  conveys  an  estate  to  another  in  tail,  without 

any  consideration, .  or  declaration  of  uses,  no,  use  will 
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result  to  the  donor^  and  consequently  the  donee  will 
hold  to  his  own  use  ;  because  by  a  gift  of  this  kind 
there  is  a  tenure  created  between  the  donor  and  the 
donee  in  tail^  which  amounts  to  a  con8iderati<m^  and 
prevents  the  use  from  resulting.     In  the  same  manner 
Bro.  Ab.  Feoff,  as  if  a  feoffment  had  been  made  before  the  statute  of  Qma 
Dyerri4^.'b.'  Emptores,  the  feoffee  would  have  held  the  land  to  his 
Per  .54,.    ^^^  ^^^^  because  a  tenure  was  thereby  created^  in  con- 
sequence of  which  he  would  have  held  of  the  feoffor,  at 
least  by  fealty. 
^^«>»-  51.  In  the  same  manner^  if  a  person  leases  lands  to 

another  for  life^  or  years^  no  use  will  result  to  the  lessor. 
So  if  a  lessee  for  life  or  years  g^nts  over  his  estate, 
without  any  declaration  of  use^  the  grantee  will  have  it 
to  his  own  use.  In  Gilbert's  Uses^  p.  65.  the  reason 
given  for  this  doctrine  is^  that  these  lesser  estates,  were 
not  used  to  be  delivered^  to  be  kept  for  the  future  sup- 
port and  provision  of  the  femily ;  therefore  the  tbere 
^  act  of  delivering  possession  passed  a  rights  without  con- 
sideration ;  since  there  was  no  presumption,  from  the  nse 
of  the  country,  that  these  estates  were  transferred  under 
secret  trusts ;  especially  as  rents  were  usually  reserved  ; 
and  they  were  subject  to  waste  and  other  forfeitures. 

52.  In  the  case  of  a  conveyance  of  an  estate  for  life 

or  years,  without  consideration,  although  a  use  should 

be  declared  of  part  of  the  estate  to  the  grantee,  yet  there 

will  be  no  resulting  use  to  the  grantor. 

CasUer-Dod,       53^  \^  bcins:  tenant  for  life,  £:ranted  his  estate  to  B. 

Cro.  Ja.  200.      ,      ^  ,  ,       .     ,  ,     1         1    .  »^    ^     ^l 

by  fine,  and  by  indenture  declared  the  use  to  B.  for  tne 
life  of  A.  and  B. ;  and  if  B.  died,  living  A.,  that  itsbouid 
remain  to  C.  Afterwards  B.  died,  living  A. ;  C.  en- 
tered and  let  to  D.  for  years,  and  died^  living  A.  The 
question  was,  whether  the  lessee  should  retain  the  land 
as  an  occupant,  during  the  life  of  A.,  or  that  A.  should 
have  it  again  as  a  resulting  use. 

^'  It  was  adjudged,  after  argument,  that  D.  should 
have  it  as  aa  occupant,  and  that  A.  had  not  any  residue 
of  the  use  in  him :  for  although  where  tenajit  in  fee 
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makes  a  deed  of  feoffment^  and  limits  the  use  for  life  or 
in  tail^  and  doth  not  speak  of  the  residue,  it  shall  be  to  .. 
the  feofibr  or  conusor^  because  he  had  the  ancient  use 
in  him  in  fee ;  yet  when  tenant  for  life,  or  he  who  hath 
the  particular  estate,  grants  his  estate  by  fine,  and  limits 
the  use  for  years;  or  for  a  particular  estate,  it  shall  not . 
return  to  him,  but  be  to  the  conusee,  although  the  fine 
were  without  any  consideration ;  because  he  who  hath 
the  particular  estate  by  fine  is  subject  to  the  ancient 
rent  and  forfeiture,  which  is  a  sufficient  consideration 
to  convey  the  estate  to  him/' 

54.  Asa  devise  imports  a  bounty,  it  follows  that  it  Nor<mtde. 
must  be  to  the  use  of  the  devisee,  if  not  otherwise  de-  Tii;  as.  c.  i. 
cku-ed  ;  and  that  no  use  dan,  in  any  case,  result  to  the 

heirs  of  the  devisor,  unless  it  appears  by  the  will  itself 

that  the  devise  was  not  made  to  the  use  of  the  devisee. 

But  if  a  person  be  merely  named  as  a  devisee  to  uses, 

and  the  use  faiU,.  there  will  be  a  resulting  use  to  the  f^l'^^' 

heir  of  the  devisor. 

55.  Where  a  tenant  in  tail  suffers  a  common  recovery  ^\^^" 
of  his  estate,  bv  which  it  is  converted  into  a  fee  simply,  nut  in  uui. 

Tit.  36  c  7 

without  declaring  any  uses  thereof,  it  has  been  doubted 
whether  the  use  which  results  to  him  be  in  tail  or  in  fee 
simple.  The  language  of  the  old  books  is,  that  where 
there  is  a  feoffment,  fine,  or  recovery,  without  consider- 
ation or  declaration  of  uses,  these  assurances  shall  enure 

to  the  old  uses. 

56.  Thus  where  a  fother  tenant  for  life,  and  the  son  ArgoU.che- 

«•     .  *  i_         ^^Yf  Latch  82. 

tenant  in  tail,  joined  in  suffering  a  common  recovery,  but  Harris «.EvaM, 
the  fother  alone  executed  the  deed  declaring  tlie  uses  ;  ®"^^-^^^- 
the  court  directed  the  jury  to  find  the  uses  according  to 
the  estates  which  the  parties  had  at  the  time  of  suffering 
the  recovery. 

67.  So  where  a  father  tenant  for  life,  and  the  son  te-  J^f^*"f  "•^^ 
nant  in  tail,  suffered  a  common  recovery,  without  any 
declara.tion  of  the  uses  to  which  it  should  enure ;  it  was 
held  that  it  enured  to  the  former  uses. 

58.  The  doctrine  laid  down  in  the  above  cases  is 
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liable  to  great  objections;    for  as  resulting  nses  are 
9  Rep.  11.  a.     guided  by  the  intent  of  the  parties,  it  follows  that  where 
"  a  tenant  in  tail  suffers  a  recovery  without  any  declara- 
tion of  uses,  the  presumption  is,  that  this  act  was  done 
for  the  special  purpose  of  acquiring  the  absolute  domi- 
Giib.  Uio,  64.  nion  over  his  estate ;  as  it  cannot  be  -supposed  that  he 

would  go  to  the  expense  of  suffering  a  recovery,  if  he 
was  only  to  take  the  same  estate  which  he  had  before: 
and  it  has  been  admitted  in  the  following  case,  that 
where  a  tenant  in  tkil  suffers  a  common  recovery  with- 
out any  declaration  of  uses,  the  resulting  use  is  to  him 
in  fee  simple. 
Nightingale  v.  59.  Earl  Ferrers  being  tenant  for  life,  with  remain- 
3  p.  wm.  207.  der  to  his  first  and  other  sons  in  tail  male,  and  having 

an  eldest  son  Robert  who  was  about  seventeen  years 
old,  and  several  other  sons,  a  very  advantageous  match 
had  been  agreed  on  between  such  eldest  son  and  a 
young  lady;  and  articles  were  entered  into  by  Ear! 
Ferrers  and  his  son,  whereby  Earl  Ferrers  covenanted 
that  he  and  his  son  should,  within  a  year  after  his  son 
came  of  age,  by  fine  or  recovery,  settle  the  bulk  of  his 
estate  to  the  use  of  his  son  for  life,  remainder  to  his  first 
and  other  sons  in  tail,  &c.  The  marriage  took  effect; 
and  the  eldest  son  Robert,  when  he  came  of  age,  joined 
with  his  fiither  in  levying  a  fine  and  suffering  a  common 
recovery :  but  there  was  no  declaration  of  uses.  The 
son  died,  leaving  an  only  daughter  and  no  son. 

It  appears  from  the  case  that  the  estates  of  which  the 
recovery  was  suffered  descended  to  the  only  daughter 
of  Robert  the  son,  who  had  joined  his  father  in  the  re- 
covery, and  had  not  declared  any  uses.  Now,  if  the  reco- 
very had  enured,  as  to  Robert  the  son's  estate,  to  the 
old  uses,  he  would  have  been  tenant  in  tail  male,  with 
remainder  to  his  brothers  in  tail  male  successively  ;  and 
upon  his  death  without  issue  male,  the  eistate  would 
have  vested  in  his  next  brother,  not  in  his  daughter. 
But  it  was  so  fiilly  admitted  by  the  counsel  of  Earl 
Ferrers^  who  was  party  to  that  suit,  and  who  yim  a 
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young^er  brother  of  Robert  the  son^  iivho  suffered  the 
recovery,  that  in  case  of  no  declaration  of  uses^  the  nse 
and  estate  resulted  to  Robert  the  son  in  fee ;  that  the 
only  point  for  which  they  contended  was^  that  the  arti- 
cles executed  by  Robert  the  son^  while  an  infant^  and 
under  which  they  claimed^  amounted  to  a  good  declara- 
tion of  the  uses  of  the  recovery. 

60.  This  doctrine  has  been  confirmed  by  the  highest 
modem  authorities.     Thus  Lord  Hardwicke  has  said^ 
'^  I  take  it  for  law  that  a  tenant  in  tail  suffering  a  reco-  i  Atk.  9. 
very  is  in  of  the  old  use^  and  that  the  estate  is  discharged 
of  the  statute  De  Donis :"  and  in  another  case^  '^  A  3  Atk.  313. 
common  recovery  will  bar  the  entail,  though  there  is  no 
deed  to  lead  the  uses  ;  because  it  is  in  respect  of  the 
satisfaction  of  estate  in  value,  which  creates  the  bar.'' 
And  Lord  C.  J.  Lee  has  said^  ^^  It  is  the  use  of  the  5Tenn.R.iio. 
fee  simple  that  passes  to  the  recoteror  from  tenant  in  ^ 
tail,  and  which  results  to  him  and  his  heirs,  if  no  use  is 
declared." 

6L  It  follows  from  the  above  principles,  that  where 
a  tenant  in  tail  levies  a  fine,  without  any  declaration  of 
uses,  he  acquires  a  base  fee  descendible  to  his  heirs, 
as  long  as  he  has  heirs  of  his  body ;  and  in  the  case  of 
Roe  V.  Popham  it  must  be  presumed  that  the  Court  jini€,9.U. 
reasoned  in  this  manner ;  for  ujion  the  death  of  the  te- 
nant in  tail  without  issue,  the  person  who  had  the  rever- 
sion in  fee  was  held  to  be  entitled  to  the  estate. 
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Section  L 

The  object  and  intention  of  the  statute  27  Hen.  VIII.  ^y^^^^f 
certainly  was,  to  destroy  that  double  property  in  land,  '^'™»*^ 
which  had  been  introduced  into  the  English  law  by 
the  invention  of  uses.     If,  therefore,  the  intention  of 
the  Legislature  had  been  carried  into  fuU  effect,  no  use 
could  ever  after  have  existed  for  more  than  an  instant ; 
for  the  moment  a  use  was  created,  the  statute  would 
have  transferred  the  legal  seisin  and  possession  to  such 
use.    But  the  strict  construction  which  the  Judges  put  v_]^  50. 
on  that  statute  defeated,  in  a  great  measure,  its  effect ;  ^  ^  ^^^- 
as  they  determined  that  there  were  some  uses  to  which 
the  statute  did  not  transfer  the  possession ;  so  that  uses 
were  not  entirely  abolished,  but  still  continued  separate 
and  distinct  from  the  legal  estate,  and  were  taken  no- 
tice of  and  supported  by  the  Court  of  Chancery,  under 
the  name  of  Trusts. 

2.  A  .trust  is,  therefore,  a  use  not  executed  by  the 
statute  27  Hen.  VIII. ;  for  originally  the  words  %ise  and 
tntst  were  perfectly  synonimous,  and  are  both  men- 
tioned in  the  statute.  But  as  the  provisions  of  the  sta- 
tute were  not  deemed  co-extensive  with  the  various 

modes  of  creating  uses,  such  uses  as  were  not  pro-  1  Biack.Rep. 
vided  for  by  the  statute  were  left  to  their  former  ju-  *^' 
risdiction. 

3.  A  trust  estate  may  be  described  to  be  a  right  an  Description  ol 
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equity  to  take  the  rents  and  profits  of  knds^  whereof 
the  legal  estate  is  vested  in  some  other  person ;  to  com- 
pel the  person  thus  seised  of  the  legal  estate,  who  is 
called  the  trustee,  to  execute  such  conveyances  of  the 
land  as  the  person  entitled  to  the  profits,  who  i»  called 
the  Cestui  que  trust,  shall  direct,  and  to  defend  the  title 
to  the  land.  In  the  mean  time  the  cestui  que  trust, 
when  in  possession,  is  considereld  in  a  court  of  law,  as 
tenant  at  will  to  the  trustee. 

4.  There  are  three  direct  modes  of  creating  a  trust. 
The  first  arises  from  a  rule  established  in  4  &  5  Phil.  & 
Mary,  that  a  use  could  not  be  limited  on  a  use.  The 
reason  given  by  Lord  Bacon  for  this  determination  is, 
because  the  words  of  the  statute  are, — Where  any  per- 
son is  seised  of  any  lands  or  tenements  to  Che  use  of  any 
other  person,  which  exclude  uses,  as  they  do  not  M 
within  either  of  those  descriptions. 

5.  Thus,  on  a  feoffment  to  A.  and  bis  heirs,  to  the 
use  of  B.  and  his  heirs,  in  trust  for  C.  and  his  heirs,  it 
was  held  that  the  statute  executed  only  the  firrt  use ; 
and  that  the  second  was  a  mere  nullity.  But  as  it  was 
evident  that  B.  was  not  intended  to  be  benefited  by  that 
conveyance,  the  Court  of  Chancery  took  cognizance  of 
the  case,  and  decreed  that  B.  should  pay  the  rents  and 
profits  of  the  land  to  C,  and  execute  such  conveyances 
as  he  should  direct. 

6.  In  a  settlement,  lands  were  conveyed  to  trustees 
'  and  their  heirs,  to  the  use  of  them  and  tbeir  heirs,  to 
the  use  of  A.  B.  Tor  life,  &c.  It  was  held  that  the  legal 
estate  was  vested  in  the  trustees,  and  that  the  limitations 
to  A.  B.,  &c.  were  but  trusts. 

7.  Ann  Ratford  conveyed  lands  to  T.  B  and  his 
heirs,  to  the  use  of  him  and  his  heirs,  in  trust  to  permit 
the  said  Ann  and  her  husband  to  receive  the  pn>fits 
during  their  lives.  Lord  Talbot  held,  that  as  the  estate 
was  limited  to  trustees  and  thdr  heirs,  .to  the .  use  of 
them  and  their  heirs,  so  that  it  was  actually  exec»ited  in 
them,  whatever  came  afterwairds  could  be  looked  upon 
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only  as  an  equitable  interest ;  for  there  could  not  be  a; 
use  upon  a  use. 

8.  An  estate  ^i^as  limited  by  deed  and  fine  to  the  use  Venabies  r. 
of  the  husband  for  life,  remainder  to  trustees  and  their  R!^342i  assT^ 
heirs,  during  his  life  to  preserve  contingent  remainders ; 
remainder  to  the  wife  for  life,  remainder  to  trustees  and 

their  heirs  generally,  and  not  during  the  life  of  the  wife, 
to  preserve  the  contingent  uses  and  estates  thereinafter 
limited,  remainder  to  such  persons  as  the  wife  should, 
appoint,  &c. 

Upon  a  case  sent  to  the  Court  of  Chancery,  the  Court 
of  K.  R.  certified,  that  the  trustees  took  a  legal  estate  in 
fee,  after  the  determination  of  the  wife's  estate ;  and 
that  all  the  subsequent  limitations  were  trusts. 

9.  Where  lands  are  conveyed  by  covenant  to  stand 

seised,  bargain  and  sale,  or  appointment  under  a  power  '^\^^'  ^'  ^®- 
to  A.  and  his  heirs  to  the  use  of  B.  and  his  heirs,  the: 
legal  estate  will  become  vested  in  A.,  and  B.  will  only 
take  a  trust  estate. 

10.  In  the  case  of  a  devise,  the  rule  is  the  same.  g^'PH'^  «'• 

mi  •  Hopkini, 

Thus  where  a  person  devised  his  real  estate  to  trustees  i  Atk.  58i. 
and  their  heirs,  to  the  use  of  them  and  their  heirs,  upon  Damu, 
several  trusts ;  it  was  declared  by  Lord  Hardwicke  that  HBrd!9LS.p. 
the  legal  estate  was  vested  in  the  trustees,  and  the  sub*, 
sequent  devisees  only  took  trusts. 

11.  In  a  case  of  a  devise  to  trustees  to  several  uses,  ^^^^ 
which  was  exactly  similar  to  that  of  Venabies  v.  Morris,  *  *">•  Rep-^a. 
Lord  Thurlow  held  that  the  trustees  took  the  legal  estate. 

But  in  a  subsequent  case  the  Court  of  King's  Bench 

held,  that  where  it  was  not  necessary  for  the  trustees  to 

take  the  legal  estate,  and  the  intention  of  the  testator 

appeared  to  be,  that  the  estate  limited  to  the  trustees  i>o«  »•  Hicks, 

should  be  confined  to  the  lives  of  the  tenants  for  life, 

the  devise  ought  to  be  construed  accordingly.     And  it 

has  been   held  by  Sir  W.  Grant,  that  this  doctrine  is  Cnrtis«.  Price, 

applicable  to  the  case  of  a  deed.  .  ^  / 

12.  The  second  mode  of  creating  a  trust,  arose  from  Limitation  to 
an  opinion  delivered  by  the  Judges  in  36  Hen.  8.  that  owISm^ 
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Bro.  Ab.  mt.    wbere  a  person  made  a  feoffment  in  fite,  to  his  own  use, 
uk52.'  during  his  life,  and  after  his  decease^  that  I.  N.  should 

take  the  profits ;  this  was  a  use  in  I.  N.  contrary  if  he 
said  that  after  his  death  his  feoffees  should  take  the 
profits,  and  deliver  ttiem  to  I.  N.  This  would  be  no 
use  in  I.  N.  because  he  could  have  them  only  by  the 
hand  of  the  feofieea.  Thus  the  feoffees  would  have 
the  l^al  estate;  and  consequently  I.N.  could  only  have 
a  trust,  which  would  be  enforced  in  equity. 

13.  This  rule  has  been  applied  to  devise:  but  a 

distinction  has  been  made  between  a  devise  to  a  person 

in  tftist,  to  pay  over  the  rents  and  profits  to  another ; 

and  a  devise  to  a  person,  in  trust  to  permit  another  to 

receive  the  rents  and  profits.     In  the  former  case  it 

was  held  that  the  legal  estate  should  continue  in  the  first 

devisee,  in  order  that  he  might  be  able  to  perform  the 

trust :  for  where  he  is  directed  to  pay  ovei'  the  rents 

and  profits,  he  must  necessarily  receive  them ;  bat  in 

the  latter  case  it  has  been  adjudged  that  the  legal  estate 

is  vested^  by  the  statute,  iii  tiie  person  who  is  to  receive 

the  rents. 

Brcnu^bni  •.         14.  lAnds  Were  devised  to  trustees  and  their  heirs, 

zL^i^Ttu.     to  the  intent  to  permit  A.  to  receive  the  rents  for  bii 

^^  life,  Ac.     It  was  determined  that  this  would  have  been 

a  plain  trust  at  common  law ;  and  what  at  common  law 

was  a  trust  of  a  freehold,  was  executed  by  the  statute ; 

which  mentioned  the  word  trust,  as  well  as  use.    And 

2  VeDt.  313.     that  the  case  of  Burchett  v.  Durdant,  which  b»l  been 

determined  otherwise,  was  not  law. 
Tninfcrtbe  15.  Where  an  estate  is  devised  to  trustees,  for  the 
1!^^^^  separate  use  of  a  woman  ;  the  courts  wiO,  if  possible, 
construe  the  devise  so  as  to  vest  the  legal  estate  in  the 
'niBtees ;  because  such  a  construction  will  best  effec- 
uate  the  intention  of  the  testator. 

16.  Lands  were  devised  to  trustees  and  their  heirs, 
n  trust  for  a  married  woman  and  her  heirs ;  and  that 
he  trustees  shouM  from  time  to  time  pay  and  dispose  of 
he  rents  to  the  said  married  woman,  for  her  sqxtrate 
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use.    The  court  held  it  to  be  a  trust  only^  and  not  a 
use  executed  by  the  statute. 

17   A  testator  gave  all  the  rents  of  certain  lands  to  a  soutb  v. 
married  woman^  during  her  .Ufe ;  to  be  paid  by  his  exe-^  5  Mod.  63.  loi. 
cutors  into  her  own  handd^  without  the  intermeddling  ^  ^^^'  ^^' 
of  her  husband. 

Lord  Chief  Justice  Holt  was  of  opinion  that  the  exe- 
cutors took  the  legal  estate^  as  trustees  for  the  wife :  but 
the  other  judges  were  of  a  contrary  opinion.  Lord 
Holt's  opinion  was  hawever .  fully  established  in  the 
following  case. 

18.  Lands  were  devised  to  trustees  and  their  heirs^  Say  &  seie 
in  trust  to  pay  several  legacies  and  annuities^  and  then  i'Ab.£^.383. 
to  pay  the  surplus  rents  into  the  proper  hands  of  a 
married  woman ;  and  after  her  decease^  that  the  trus** 

tees  should  stand  seised  to  the  use  of  the  heirs  of  her 

body.     It  was  decreed^  that  this  was  a  use  executed  in 

the  trustees  during  the  life  of  the  married  woman ;  but 

that  after  her  decease^  the  legal  estate  vested  in  the 

heirs  of  her  body.     This  decree  was  affirmed  by  the  3  Bro.  Pari.  Ca. 

House  of  Lords^  after  consulting  the  judges. 

19.  In  the  preceding  case^  the  direction  to  the  trus* 
tees  to  pay  annuities^  and  the  trust  to  pay  the  surplus^ 
would  have  lustified  the  decree.     But  in  a  modern  case  g^^n  »• 
sent  out  of  Chancery^  an  estate  was  devised  to  trustees  ^  T«nn  R*  ^2« 
and  their  heirs^  upon  trust  to  permit  the  testatoir's  nieccj 

who  was  married^  to  receive  the  rents  during  her  life^ 
for  her  separate  use.  Lord  Kenyon  said^  that  whether 
this  were  a  use  executed  in  the  trustees  or  not  must 
depend  upon  the  intention  of  the  devisor.  This  pro* 
vision  was  made  to  secure  to  a  feme  covert  a  separate 
allowance^  to  effectuate  which  it  was  essentially  neces* 
sary  that  the  trustees  should  take  the  estate^  with  the 
use  executed ;  for  otherwise  the  husband  would  be  en- 
titled to  receive  the  profits^  and  so  defeat  the  object  of 
the  devisor.  The  court  certified  that  the  legal  estate; 
by  way  of  use.  executed  in  fee  simple^  vested  in  the 
trustees ;  that  construction  being  necessary  to  give  leg(J 
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effect  to  the  testator's  inteiitioii ;  taiiecjure  the  beneficial 
interest  to  the  separate  u  w  of  the  fieaie  covert. 

20.  Where  lands  are  devised  to  trustees^,  in  trust  to 
sell  or  mortgage  tbeaii  m  order*  tp  fw^e  money  for  pay- 
ment of  debtsr^  and  subject. thw^  in.  trust  for. a. third 
person^  the  trustees  will  take  the  I(^[al  estate ;  for  other- 
wise>it  WQinld  not  be  in  tlieir  power,  to^  execute  the  trust. 
dl.'A  person,  devised 'all  hifl./lfi|id4»to  Qve  trustees, 
thein  hehr»«ndtissigas^  in  tiiMSt  that  they  and  their^  heirs 
should  In  theiirstiplacejiby  the  rents  .and. profit^  pr  by 
sale  or  mortgage  of  the  premises^  r^tis^  sQ.mpph  mc^iey. 
as  should  be .  necessary  for  the  payment  of  his  d^bts; 
after  payment  thereof,  he  gave  the  same  to  his  trustees 
for  500  years^  ivithout  impeachment .  of  wist^e;,  upon 
several  trusts.     And  then  proceeded  ^n  thes^  wqi^ds : 
*'  And  from  and  after  the  determination  of,  the*  said 
estate  for  years,  then  1  give,  and  devise  all,  my  «aid 
li^nds^  &c.  unto  my  said  trustees^  th^r  heirs  4ifi4;as8igns; 
my  mind  being,  that  my  said  trustees  sh^^  I)?  ftnd  stand 
seised  of  the  said  premiees  in  trust  for  the  several  uses, 
Ac.  after  declared ;  viz.  as  for: (me .moiety,  of  fthe  same 
premises  I  give  and  devise  the  sam^  |x)  thje.use  and 
behoof  of  my  nephew  T.  Bagshaw^.for  the  jU$ff|n»AC  ^ 
natuml  life^  &c."    One  of  the  que^o^s  in,,j^ts,Yai9e 
was^  whether  the  estate  deviaed  .to  the  j(ieBl^e^  .wjbs  a 
legal  or  a  trust  estate.  -      i   .  ,.    >      i 

Lord  Hardwicke  held  that  the  devise  to  ^e,  iji^hew 
was  merely  a  trust  in  equity ;  ^  the  first  depris^, beings. to 
the  trustees  and  thm  heirs>  it  carried  ttie^w^bolft  fee  in 
point  of  law.  Part  of  their  trurt  was:  to  sejm^e  oKhoJe 
or  a  sufficient  part  for  payment  of  ddit9».  Tti^  would 
have  carried  a  fee  by  coBstmcAion^  without  *the^  wonl 
heirs.  The  consequence  of  this  yms,  :Uiat  hem  ^eing 
the  whole  fee^  in  kw^  devised  to  the  ^ruatees^  no  re- 
mainder of  a  l^;al  estate  could  be^  Umitol  «poi|.it;  anil 
T.  Bagshaw  took  only  a  trust .        ...     .    i 

2S.  This  mode  of  coBstruction  is  adopted  ia  mses  of 
deeds^  as  well  as  in  that  of  devise*.  r    . 
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'  23.  Lord  Byron  being  tenant  for  life/with  remainder  Keenr. 
to  his  son  in  tail^  they  suffered  recoyertes^  and  conveyed  s  East?m 
estates  in  Laiicasihire  and  Nottinghamshire  to  the  use 
of  trustees  and  their  heirs^  in  trust  to  sell  the  Notting- 
hamshire esttitte  for  payment  o/  debts.  As  t6  the'  Lan- 
cashire estate^  in  t^st  to  seH  it>  and  to  apply  the  money 
in  the  purchaM  of  other  lands^  to  be  settled  on  Lord 
Byron  for  life^  remainder  to  bis  son  in  fee.  With  a 
proviso  that  the  rents  should^  till  sale, '  be  received  by 
the  persons  who  would  have '  been  entitled  to  them^  if 
no  recovery  had  been  suffered. 

It  was  held  that  the  use  of  the  Lancashire  estate  was 
executed  in  the  trustees  :  that  as  to  the  proviso  that  the 
rents^  tiH  sale/  should  be  received  as  before^  that  waA 
nothing  more  than  the  common  provision  in  such  cases^ 
and  did  not  carry  the  legal  estate.  . 

84.  It  is  now  settled  that  where  an  estate  is  devised  Or  for  any 
to  one^  for  the  benefit  of  another^  the  courts  will  execute  ^  i^ichT^ 
tile  use  in  the  first  or  second  devisee^  as  appears  best  J^^^  *■  "«*^«»- 
to  suit  the '  intention  of  the  testator^  from  which  it 
foHows  that  whenever  an  estate  is  devised  to  trustees^ 
with  a  requisition  to  do  any  act^  to  which  the  seisin 
and  possession  of  the  l^al  estate  is  necessary^  although  Feame's  Op. 
they  be  directed  to  permit  the  rents  and  profits  to  be  ^^' 
received  by  another  person^  still  that  person  will  only 
be  entitled  to  a  trust  estate ;  for  otherwise  the  trusteies 
would  not  be  aUe  to  execute  the  trust. 

25.  J .  B.  ttevised  aU  his  real  and  personal  estate  to  chapman  v. 
three  trustees,  their  heirs  and  assigns^  in  trust  to  pay  fo!^'r.i45. 
his  son  Isaac  37/.  quarterly ;  and  if  he  married  with 
consent,  then  double  the  sum :  if  he  should  have  anv 
children^  he  gave  the  residue  of  the  rents  of  his  said 
trust  estate^  to  be  applied^  during  the  life  of'  his  son^ 
for  the  education  of  such  child  or  children :  he  then  gave 
one  moiety  of  the  trust  estate  to  such  child  or  children 
of  his  son  as  he  should  leave^  and  the  other  moiety  to 
the  phUd  or' children' of  his  ghindson  J.  D. 
Lord  Taibot  said,  the  whole  depended  on  the  testa- 
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fOi^s  iiiteiit^  M  to  the  continimnee  of  the  estete  detned 
to  the  trastees ;  whether  he  intended  the  whole  Ic^ 
estfltte  to  cofitinve  m  tbem^  or  wheltker  only  fw  a  par- 
ticuhr  time  of  parpose.  If  an  estate  were  firaited  to  A. 
and  his  heirs^  in  trust  for  B.  and  his  heirs^  there  it  is 
executed  in  B.  and  his  heirs.  But  where  pastkuhi 
things  are  to  be  done  by  the  trustees ;  ea  hi  tUa  case, 
the  seyera)  payments  that  were  to  be  made  to  the  se- 
tend  persons ;  it  was  necessary  that  the  estate  sboold 
remain  in  them;  so  long  at  least  as  those  (Nurticttkr  par* 
poses  required  it. 

96.  Lands  wcra  devised  to  trustees,  upon  tn«Bt  tkat 
<hey  shoaldy  every  year^  after  deducting^  rates,  taxes^ 
#epairs^  and  expenses^  pay  sach  clear  saia  as  should 
remain  to  A.  B.  Lord  Thuriow  held  that  the  trustees^ 
being  to  pay  the  taxes  aad  repairs^  mast  have  aa  in- 
ferest  in  the  premises ;  therefore  that  the  legal  estete 
#a8  vested  in  tbettt. 

%^.  A  person  devised  lands  to  trustees  and  their 
heirs,  upon  trust  to  take  and  receive  the  rents  and 
pff^E>fits  thereof,  and  to  apply  the  same  for  the  sabaistence 
and  maintenance  of  his  son^  during  his  life.  It  was 
detertnined  that  the  son  bad  only  a  trust. 

38.  In  the  case  of  a  devise  to  touetee»  for  particidar 
purposes^  the  courts  will  condder  the  legal  estate  vk 
vested  in  the  trustees^  as  long  as  the  execution  of  the 
trust  requires  it^  and  no  longer ;  and  ikdU  tberefore,  as 
itoofi  as  the  trusts  are  satisfied,  consider  tbe  Itigal  estate 
ad  Vested  in  the  persons  who  are  beaeficiafiy  entitled 
Co  it. 

89.  Thus^  in  the  case  of  Say  and  Sele  v.  Jones,  the 
legal  estate  was  held  to  be  vested  in  tbe  trustees 
during  the  life  of  the  married  woman.  But  upon  her 
decease^  it  was  considered  as  vested  in  the  hairs  «f  her 
body. 

dO.  So^  Where  a  person  devised  to  trastees  afl  his 
real  estates,  arrows  of  rent,  and  a  bend  and  judgiiieat ; 
tft  tiiist,  «ut  of  the  MHts  and  profits  and  wiears  4au^  to 
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pay  an  annuity  of  502.  te  his  sister  H.  for  her  Kfe^  and  Doe  v.  rimins, 
another  annuity  of  50i.  to  his  sister  D.  for  Kfe;  after  530!^'*^'** 
payment  thereof,  then  in  trusty  out  of  the  jresidue  of  the  s^trop, 
rents^  to  pay  to  his  brother  and  nephew  9001.  in  tmst  ^J*"****^^* 
for  the  benefit  of  the  children  of  another  brother.   After  Nichoii, 

1  B  &  C    33fS 

payment  of  the  annuities^  and  the  sum  of  SOOl.  be  de- 
vised his  estates  to  his  brother  W.  for  life^  Ac.  The 
testator  ftirther  gave  the  trustees  a  power  to  grant 
building  and  other  leases. 

It  was  resolved^  that  the  trustees  took  the  legal  estate 
for  the  fives  of  the  annuitants ;  with  such  a  term  for 
years  in  remaind  er  as  was  necessary  to  raise  the  8001. ; 
and  that^  subject  thereto^  the  limitation  for  life  to  W« 
took  effect  as  a  legal  limitation. 

31 .  But  where  lands  are  devised  to  trustees^  charged 
with  the  payment  of  debts^  upon  trust  for  a  third  person; 
the  trustees  will  not  take  the  legal  estate. 

38.  A  person  devised  his  real  estates^  and  also  his  Kenrick «. 
personal  estate^  to  trustees  and  their  heirs ;  to  the  intent  3  B08.&  Puii. 
that  they  should^  in  the  first  place^  ^PP'y  his  personal 
estate  in  payment  of  his  debts;   and  as  to  his  real 
estates^  subject  to  his  debts^  he  devised  the  same  to 
R.  P.  for  and  during  his  life^  Ac. 

The  Court  of  Common  Pleas  held  that  this  was  a 
mere  devise  charged  with  the  payment  of  debts ;  foi* 
it  did  not  appear  that  the  testator  intended  the  trustees 
should  be  active  in  paying  the  debts.  It  would  be  more 
convenient  that  the  legal  estate  should  be  vested  in  the 
trustees :  but  this  was  only  an  argument  ab  inconvenienti, 
from  which  they  could  not  construe  the  testator  to  have 
said^  what  in  fact  he  had  not  said. 

83.  Where  an  estate  is  conveyed  or  devised  to  trus-  ^  tni^  esute, 

"^  liinited  after 

tees  and  their  heirs,  upon  trust  to  pay  debts  generally^  pavmentof 
or  debts  pe^rticularly  specified,  and  after  payment  of  immediately. 
such  debts,  in  trust  for  A.  B.  or  in  trust  to  convey  such 
parts  of  the  premises  to  A.  B.  as  shall  remain  unsold  ; 
A.  B.  has  aa  immediate  trust  estate  in  the  surplus,  upon 
the  execution  of  the  deed,  or  the  death  of  the  testator. 

2t2 


4«0 


Collect.  Jur. 
Vol.  L  214. 
Tit.  36.  e.  8. 


Temifor 
▼ears  limited 
in  trnet 
Dye  369  a. 


Bee.  Read.  42 
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How  troBtt 
maybe  de- 
clared. 
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For  in  cases  of  this  kind  the  payment  of  the  debts  is  not 
a  condition  precedent^  which  must  be  performed  before 
the  subsequent  limitation  or  devise  can  talie  effect :  but 
an  interest  commencing  at  the  same  time^  and  con- 
current with  the  estate  given  to  the  trustees.  Because 
the  words^  ''  after  payment  of  debts/'  or,  *'  when  the 
debts  are  paid/'  only  denote  the  order  or  course  in 
which  the  several  interests  shilll  take  place^  in  point  of 
actual  possession  and  perception  of  profits;  without 
preventing  the  subsequent  estates  whether  legator 
equitable,  from  being  vested  in  interest,  at  the  same 
time  with  those  which  are  prior  to  them  in  point  of 
limitation. 

34.  The  third  mode  of  creating  a  trust  estate  arises 
from  the  answer  of  all  the  judges  in  22  EUz.  upon  a 
question  put  to  them  by  the  lord  chancellor,  that  where 
a  term  for  years  was  granted  to  A .  to  the  use  of  or  in 
trust  for  B.,  the  legal  estate  in  the  term  remained  in  A. 
and  was  not  executed  in  B.  by  the  statute  of  uses. 
For  the  words  of  the  statute  were : — **  Where  any  per- 
son is  seised  to  the  use  of  another."  Whereas  in  this 
case  A.  is  not  seised,  not  having  a  freehold ;  but  is  only 
possessed  of  the  term,  the  word  seised  being  only  appK* 
cable  to  a  freehold  estate ;  so  that  in  cases  of  this  land 
the  person  to  whose  use  the  term  was  declared  was 
driven  into  the  Court  of  Chancery ;  where  the  trustee 
was  compelled  to  account  with  him  for  the  rents  and 
profits  of  the  term;  and  to  assign  it  to  him  when 
required*. 

35.  By  the  statute  29  Cha.  2.  c.  3.  s.  7.  it  is  enacted, 
'^  That  all  declarations  or  creations  of  trusts  or  con- 
fidences of  any  lands,  tenements,  or  hereditaments^ 
shall  be  manifested  and  proved  by  some  writing,  dgned 
by  the  party  who  is  by  law  enabled  to  declare  such 
trust,  or  by  his  last  will  in  writing ;  or  else  they  shall 
be  utterly  void,  and  of  none  effect." 

*  Thet«  may  be  a  tmat  of  a  rent,  as  well  as  6t  land;  of  wbfeh  an 
f ccouot  ^11  «e  0ven  In  Title  XXYIIL  JRm/^» 
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S6.  A  declaration  of  trust  requires  no  particular  form; 
provided  it  be  proved  or  manifested  in  writing ;  there- 
fore a  letter  from  a  trustee^  disclosing  the  trust,  will  be 
sufficient.  And  in  a  modern  case  Lord  Alvanley^  M.  R.  ^?^^  ^' 
said  it  was  not  required  by  the  statute  that  a  trust  should  3  Ves.Jiiii.696. 
be  created  by  writing ;  for  the  words  of  the  statute  were 
very  particular  in  the  clause  respecting  declarations  of 
trust.  It  did  not  by  any  means  require  that  all  trusts 
should  be  created  only  by  writing ;  but  that  they  should 
be  manifested  and  proved  by  writing.  Plainly  meaning 
that  there  should  be  evidence  in  writing,  proving  that 
there  was  such  a  trust.  Therefore  unquestionably  it 
was  not  necessarily  to  be  created  by  writing,  but  it 
must  be  evidenced  by  writing;  then  the  statute  was 
complied  with^  and  the  great  danger  of  parol  declara* 
tions,  agajnst  which  the  statute  was  intended  to  guard, 
was  entirely  taken  away ;  it  must  however  be  proved  in  12  Vei.  n. 
tato,  not  only  that  there  was  a  trust,  but  what  it  was. 

37.  Where  a  trust  is  confessed  in  an  answer  in  Chan- 
cery, it  will  be  sufficient. 

38.  A.  in  consideration  of  80/.  conveyed  land  to  B.  Hampton  r. 
abs<riutely.     A.  brought  a  bill  to  redeem.     B.  by  his  3  veSnTm 
answer  insisted  that  the  conveyance  was  absolute :  but 
ccoaiessed,  that  after  the  802.  was  paid  with  interest,  it  cottiogton  ». 
was  to  be  in  trust  for  the  plaintiff's  wife  aqd  children*  2  Itk^Tss. 
Thia  was  held  to  be  a  sufficient  declaration  of  trust. 

39.  Besides  the  abovemenlioned    direct    modes  of  Resulting  or 

.  implied  trusts. 

creating  trust  estates,  there  are  several  other  cases 
where  trusts  arise  from  the  evident  intention  of  the 
partiea,  and  the  pature  of  the  transaction ;  which  are 
enforced  in  equity,  and  usually  called  resulting  trusts, 
or  trusts  by  implication.  These  are  expressly  saved  by 
a  clause  in  the  statute  of  frauds,  29  Cha.  2.  c.  3.  s.  8; 
by  which  it  is  provided, — "  That  where  any  conveyance 
shall  be  made  of  any  lands  or  tenements  by  which  a 
trust  or  confidence  shall  or  may  arise,  or  result  by 
implication  or  construction  of  law,  or  be  transferred  or 
extinguished  by  an  act  or  operation  of  law,  then  and  in 
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every  such  cue,  fluch  trust  or  confidenbe  dufl  ht  of  Ae 
like  force  and  effect  as  the  sane  wowU  bave  been  if  Ham 
statute  had  net  been  made."     And  it  luu  been  held  bf 

1  p.wini.112.  ]joni  Cowper  that  this  clause  must  relate  to  trtute,  «Bd 

equiteble  interests ;  not  to  a  use,  which  is  «aw  a  legal 

estate. 

CoBirictfor*       40,  Where  a  contract  is  entered  into  fi»r  Uk  pur- 

cb>.  Ca,  39.    chase  of  a  real  estate,  a  trust  immediately  results  to  the 

Bipie;  «.         purchaser ;  the  vendor  becomes  a  trustee  for  hian  titl  a 

7  Vo!^. '     conveyance  of  the  l^al  estate  is  made ;  and  tbc  iatcrat 

of  the  vendor  beccHnes  persmwlty,  consisting'  ncrely  a£ 

a  right  to  the  puTcbase  money. 
^^***  ^         ^' '  Where  an  estate  is  pupchased  in  the  aaine  (tf  aae 
■truger.         person,  and  the  consideration  is  ^ven  or  paid  by  ui»- 

ther,  there  is  a  reaaltiag  trust  in  favour  of  tlie  penon 

who  gave  or  paid  the  consideration. 

2  w«.Mi.         ^-  Thus  it  was  resolved  by  the  Oowtof  ChaaoMy 
aA^vTiso  '°  ^^  ^^-  ^-  *■'  where  a  man  boughtlaad  io  another** 

name,  and  paid  the  money,  it  would  be  a  tmil  &r  bim, 
who  paid  the  money,  thougb  no  -deed  dedariiig'  tlie 
trust;  for  the  statute  39  Cha.  II.  did  not  extend  to  tnuts 
raised  by  operation  of  law. 
9  Mod.  235.  43.  itoed  Hardwicke  has  said,  that  whew  a  -puickaae 
is  made,  the  purchase  money  being  paid  by  Mne,  bbiI  Ae 
conveyance,  taken  in  the  name  of  another,  there  was* 
resulting  trust  for  the  person  who  paid  the  ceosideia- 
tion.  This  was  where  the  wh(^  consideratiaD  moved 
from  such  person.  But  he  never  knew  k,  where  Ae 
consideration  moved  from  several  persons ;  for  tkaA 
would  introduce  all  the  mischieft  which  the  statute  of 
frauds  was  intended  to  prevent.  Su|^se  severri  per- 
sons  agreed  to  purchase  an  estate  in  the  nane  of  txie, 
and  the  purchase  money  by  the  deed  iq^>eared  to  be 
paid  by  him  only;  he  did  not  know  any  case  where 
such  persons  should  come  into  the  Court  of  Chanceiy, 
and  say,  they  paid  the  purchase  money ;  but  it  vras 
expected  there  should  be  a  dedanrtieo  of  tmit. 
,    44.  laaycasesof  tfaisldndtittpBymeitfaftlieaHMiicy 
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ttiifll  be  proved  by  clear  and  undoubted  evidence ;  for 
othermse  a  couit  of  equity  will  not  interfere.  But 
eridenoe  of  any  kind^  even  parol  evidence^  is  admissible 
to  rebut  a  resulting  trusty  and  to  shew  a  purchaser's 
nteation^  tiiat  the  estate  should  belong  to  the  person  in 
whose  name  the  conveyance  was  taken ;  upon  the  same  nt  u.  c.4. 
principle  Aat  parol  evidence  is  admissible  to  rebut  a 
festtking  use. 

45.  Ttas,  in  a  case  in  1693,  (he  counsel  ooatended.  Beiiasbv. 
diat  wtieffe  there  was  an  e]q)ress  trust  declared^  though  2  vem.  294. 
but  by  pard,  there  could  be  no  resulting  trust ;  for  re- 
auhiiig  trusts  were  saved  indeed  by  the  statute  of  frauds^ 
but  oniy  as  they  were  before  that  act.     Now  a  bare 
declaration  by  parol^  before  the  act^  would  prevent 
any  resulting  tnist.    The  Court  seemed  to  be  of  that 
opinion. 
46.  A  falber  purdiased  lands  in  ^te  names  of  his  Lampioghv. 

1  1  «  •        1  I        Lamplagfa, 

youi^er  son  and  nephew  :  but  in  the  conveyance  the  ip.Wm8.iiK 
whole  purdiase  money  was  mentioned  to  be  paid  by 
the  fether ;  who  took  the  jMrofits  during  his  life^  and 
died^  leaving  tiie  younger  son  an  infiamt.  The  eldest 
son  brought  his  bill  against  the  younger  son^  and  the 
nephew ;  iomting  (hat  the  money  being  mentioned  in 
the  deed  to  have  been  paid  by  the  father^  this  made  4he 
defendant  trustees  for  the  father ;  consequently  for  the 
plaintiff. 

It  vras  resolved  that  parol  evidence  should  be  ^nd^  aartieu  v. 
Biitted  to  shew  the  intention  o(  the  fiither^  that  this  1  £den.  515. 
conveyance  was  for  the  benefit  and  advancement  of 
the  younger  son ;  because  it  concurred  with  the  con- 
veyance^  and  was  only  4o  rebut  a  pretended  resulting 
trust. 

47.  It  was  fonneriy  doubted  whether  in  the  ease  of  a  Purcbaiewth 
purchase  made  by  «  trustee,  with  trust  money,  a  result-  *™**  "^"*^' 
ing*   trust  would  arise  to  the  person  entitled  to  the 
money ;  because  that  would  be  to  contradict  the  deed 
by  parol  evidence,  in  direct  opposition  to  the  statute  of 
frauds.    It  has  however  been  ^ince  determined  that 


Amb.413. 
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evidence  aUmide  is  admissible  to  shew  that  the  purchase 
was  made  with  trust-money.     And  where  that  circam- 
stance  has  been  clearly  pt^oved,  a  trust  will  result  to  the 
person  entitled  to  the  money 
Rpa«.Ry»i,        48.  A  bill  was  brought  by  the   le^tees  of  John 

Ryal^  against  the  executrix  and  heir  at  law  of  Jona- 
thaa  Ryal^   for  satisfaction  out  of  his  assets,  and  as 
against  the  heir  at  law^  to  have  satisfaction  out  of  an 
estate  purchased  by  Jonathan  Ryal  as  the  plaintiff  in- 
sistedi  with  the  assets  of  John  Ryal; the  original  testator. 
The  defendant,  the  executrix,  admitted,  that  as  to  one 
particular  estate,  it  appeared  by  her  testator's  papen, 
that  it  was  purchased  with  250/.  of  the  testator's  mo- 
ney.    Proof  was  read  that  Jonathan  Ryal,  after  the 
testator's  death,  purchased  several  estates,  and  before 
that  time  was  a  poor  person,  not  able  to  pay  for  them  out 
of  his  own  money.   The  counsel  for  the  plaintiff  insisted 
that  the  heir  at  law  was  .to  be  considered  as  a  trustee 
for  them,  as  far  as  the  estate  appeared  to  be,  purchased 
with  the  assets  of  John  Ryal.     On  the  other  side  it 
was  contended  that  money  could  not  be  followed  into 
land. 

Lord  Hardwicke  said,  the  Court  had  been  very  cau- 
tious in  following  money  into  land :  but  had  done  it  in 
some  cases.  No  one  would  say  but  the  Court  would, 
if  it  was  actually  proved  that  the  money  was  laid  out 
in  laad.  The  doubt  with  the  Court  in  these  cases  had 
been  on  the  proof.  There  was  difficulty  in  admitting 
proof i  par^  proof  might  let  in  perjury:  but  it  had 
always  been  done,  when  the  fact  had  been  admitted  in 
the  answer  of  the  pesson  laying  it. out.  If  the  executor 
of  John  Ryal  had  been  a  party,  and  admitted  it,  there 
would  have  been  no  doubt :  but  the  admission  ¥ras  by 
his  representative,  which,  though  it  did  not  bind  the 
heir,  was  ground  for  inquiry.  The  way  of  charging 
the  heir,  was  by  considering  him  as  a  trustee ;  as  when 
lands  were  purchased  by  one,  in  the  name  of  another,  it 
was  a  resulting  trust  by  law,  and  out  of  the  statute; 
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and  ui>on  inquiry  a  little  would  do  to  make  it  a  charge 
pro  tanto. 

It  was  referred  to  the  Master  to  inquire  whether  the 
estate  was  purchased  with  850/.  of  the  testator's  moneys 
or  not. 

49.  Although  a  trustee  for  a  purchase  should  buy 
land;  yet  it  will  not  be  liable  to  the  trusty  unless  there 
are  circumstances  affording  a  strong  presumption  that 
the  land  was  bought  with  the  trust  money. 

50.  T.  Lockyer  having  a  considerable  property  de-  Perry«. 
vised  to  him  J  in  trust  to  lay  it  out  in  the  purchase  of  lands^  I^i^os. 
bought  several  real  estates^  but  died  wkhout  peraonal 
assets.    A  bill  was  filed  by  those  who  Jwould  have  been 
entitled  to  the  estates  directed  to  be  purchased^  praying 

that  the  deficiency  of  the  personal  estate  of  Lockyer 
should  be  made  good  out  of  the  real  estates  which  he 
had  purchased.  There  was  no  evidence  that  the  lands 
were  purchased  with  the  trust  money.  It  was  contended 
on  behalf  of  the  plaintiffs^  that  where  a  man  is  bound 
to  do  an  act,  and  does  what  may  enable  him  to  do  it, 
he  shall  be  taken  to  have  done  that,  in  pursuance  of  ^ 
what  he  was  bound  to  do;  and  that  between  repre- 
sentatives. 

Lord  Rosslyn  declared  that  the  plaintiffs  had  no  lien 
on  the  estates  purchased  by  Lockyer ;  being,  creditors 
by  simple  contract  only.  If  there  had  been  any  ground 
to  presume  that  the  purchase  had  been  made  with  the 
trust  money,  it  would  have  been  otherwise. 

On  a  bill  of  review,  the  decree  was  affirmed  by  Lord  ^^  Vo.  173. 
Eldott. 

51 .  Where  the  legal  estate  in  lands  is  conveyed  to  a  cooTeyance 

..,        .  -J        X-  al  •  '      •    without  ooiibI* 

stranger,  without  any. consideration,  there  arises  a  re-  dentkm. 
suiting  trust  to  the  original  owner ;  in  conformity  to  the 
old  doctrine,  that  where  a  feoffment  was  made  without  ^^  ^i- «.  4. 
consideration,  the  use  resulted  to  the  feoffor. . 

62.  The  Duke  of  Norfolk  executed  a  grant  of  the  Nwfirfk ». 
next  avoidance  of  a  church  to  a  clergyman,  who  was  1  Ab.  Bq.  asi. 
much  employed  by  him  :  but  the  grantee  knew  nothing  so. 


of  tt;  laAd  being  examined  in  a  eauie^  deposed  that  he 
did  not  purchase  it  of  the  duke.  It  was  decreed  to  lie 
a  reulting  traM  for  the  gmntor,  there  being  no  tmst 
dedured. 

1  Atk.  191.  53.  In  the  case  of  voluntary  settlements  and  wifli, 

if  Aere  is  no  dedaradoR  of  the  trust  of  a  tem^  it  remits 
to  the  settfor :  otherwise  wheiie  k  is  a  settlement  for  a 
yahiaUe  consideratiDn^  and  in  the  aatiiM  of  a  ccmtiact 
for  the  benefit  of  a  wife  or  children. 
A  tnut.de-  $4.  .Where  the  IttEal  estate  in  hads  is  conveyed  to  a 

2  AtiLisL      trustee^  and  a  trust  is  declared  as  to  part  only^  nodnng 

being  said^of  tbe  rest;  what  remains  undisposed  of  ee- 
aults  to  the  mdginal  owner. 
Dmridfon  «.  55.  Lord  Foioj  deriaed  his  estates  to  trustees  far  a 
2  Bio!  r.  203.  tom  of  niuety-oine  years^  remainder  to  hb  eldest  aen 
sheu^r  ^  ^>  remaiadM*  to  his  Arst  askL  other  eons  in  tail,  le- 
19  vea.  352.      jnnsnder  to  Jns  eecond  son  in  the  eaaie  manner.    The 

fxuBt  of  Ike  term  for  yearn  was  to  pay  off  certain  sciie* 
duied  debts^  aad  to  onake  an  ajinuai  aUowanoe  to  his  two 
sens  for  tiieir  support.  The  -sdieduled  debts  bemg 
stated  <to  be  paid^  a  bill  was  iHod  by  mother  ereditom  of 
the  sons  iof  tiie  testator^  against  the  trustees^  praying 
that  the  term  might  be  declared  to  be  attendant  on  the 
MBheiitaace^  and  the  trustees  restrained  feom  setting  tip 
thetenn  to4e&atany  ejectment  or  otlMr  reaiedy  which 
Hhe  fphdntifis  mtglht  be  advised  to  pursue  for  necoveiy  of 
their  debts. 

Lord  Thudow  said,  the  rule  of  law  'was,  that  where 
Khe  trusts  of  a  term  were  'exhausted,  a  trust  resulted,  for 
HiOieiybam      Want  of  a  further  disposition,  to  the  legal  tenants.    In 
2  vol^v^r      his  JAidgment  these  must  be  nsultiiig  trusts,  and  there- 
^'  foreomiitgDtotbeJieiiantforlife.  ' 

Or  which  can-  66.  lu  the  mme  manner  whew  the  wfade  of  ui  ^estate 
jp^c  In  chl^  ^  voeaveyed  for  particular  purposes,  or  on  particular 
3^p.'  wL.  20.  ^"^^  ^^ly '  which  by  accident  or  otherwise  cannot  tdke 
grETMr«.  effect,  a  taiat  wiB  resuk  to  ike  origind  owner^  cmt  his 
AflaTob.       heir;  as  iiKbeie ^testator 46iriBes  reai  estates  to  trustees, 

ip  4iust  toMll,  >mMl<to  apply 41ie  mon^y  in.a  putieaiar 


maimef;  and  web  pai^se  cannot  be  tiffiBCted^  the  fimd, 
thoagih  moneys  wifl  be  coasidBred  as  laad^  and  resuit  to 
the  .heir. 

•57.  A  woman  devised  her  real  and  penonal  eataite  to  D^^r  «"•  i^- 
tnuteei^  in  tmst  to  «^  and  pay  debts  and  li^cies ;  «nd  ^  n.   '   "^ 
to  pay  the  residue  to  five  persons^  to  be'  equally  dii^ded 
between  them.  '  One  of  the  residuary  legatees  died  in 
the  lifetime  of  the  testatrix^  by  wfaioh  ha  legacy  becaame 
lafwed. 

It  was  decreed  by  Lord  Bathunstj  thai  this  vms  a  ^^^^' 
rasultine  trusty  as  to  the  shane  -oi  the  person  who  'died  i  Bro.  r.'&03. 

®  '  2d  edit 

in  the  lifetime  of  ibe  testsftrix,  far  the  ibendfit  «tf  (he 
heir. 

68.  Th^erule  that  where  iandsase  devised  iar  a  palti-  EzceptSoiL 
oihur  pufpose^  what  remains  atter  that  purpose  is  sails'- 
fied  resiiks  to  ihe  heiir^  admits  sof  .several  exceptions. 

59.  R.  Smith  'devised  «n  advowson  to  Graoe  Smith,  hui  v.  Spii. 
wiHing  and  desiring  her  to  sdl  and  dispose  of  the  same  i  iuOis. 
to  Eton  College ;  and^  on  their  refusal,  to  Trinity  Col- 
lege^  Oxford,  &c.  Saoa  •after  the  death  'of  4he  testator, 
Gi»ce  Smith  presented  a  person  to  the  living ;  upon 
whidi  the  heirs  at  law  of  the  testsltar  4iled  their  biH, 
prayittg  that  the  bi^q^  nught  be  enjoined  from  accept* 
ing  the  .presentee  of  Grace  Smith ;  insisting  that  the 
testator  did  not  intend  the  then  avoidance  ahoidd  go  to 
Grace  Smith ;  but  that  «he  ought  to  be  considered  alto- 
gether as  a  trustee  for  the  heirs  at  law  of  the  testiator. 

Lord  Hardwicke  said,  the  genend  question  was,  whe- 
ther there  was  a.  resulting  trust  or  not :  on  the  first 
hearing  be  inclined  to  think  there  was,  but  he  had 
changed 'his  opinion  entirely.  The  general  rule,  that 
where  lands  were  devised  for  a  particular  purpose^  what 
remained  resulted,  admitted  of  several  exceptions.  If 
J.  S.  devised ^nds  to  A.  to  sell  them  to  B.  for  the  par^ 
ticiibr  advantage  of  B.,  that  advantage  is  the  oidy  pnr- 
pose  to  be  served,  according  to  the  intent  of  the 
testator ;  cmd  to  ht  satisfied  by  the  mere  act  jrf  selliag, 
let  the  money  go  where  it  will.    Yet  .these  mw  jio  pee* 
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cedent  of  a  resulting  trust  in  such  a  case.    Nor  was 
there  any  warrant  from  the  words  or  intent  of  the  tes* 
tator  to  say^  the  devise  severed  the  heneficial  interest, 
but  was  only  an  injunction  on  the  devisee  to  eirji^  the 
thing,  devised  in  a  particular  manner.    If  A.-  devised' 
lands  to  J.  S.^  to.sdl  for  the  best  price  to  B.^  or  to  leas^ 
for  tlyree  years  at  such  a  fine ;  (here  was  nb  resdltmg 
trust.    So  that  the  devise  here  amounted  to  -no-abimft' 
than  this : — the  testator  gave  the  advowson  to  G.  Smitii, 
but  if  such  or  such  a  college  would  buy  k,  then  he  hid 
an  injunction  upon  her  to  sell ;  therefore^  there  were 
Uiv  V.  Denni-  two  obiects  of  the  testator's  benevolence ;  Grace  Smithy 

■on,  1  Vefc  A  •^  . 

Baun.  260.      and  the  Colleges. 

JSS^TOtS"       ^-  Where  a  person  makes  a  conveyance  of  the  Ic^al 
m^-  estate  to  trustees),  upon  such  trusts^  and  for  such  intents 

^^^'  and  purposes  as  he  shall  appoint,  and  never  makes  an 

appointment,  there  will  be  a  resulting  trust  to  him  «nd 
ntii't!!!"     his  heirs.    For  the  trust  iq  equity  must  fi^w  the  rtfles 

of  Jaw  in  the  case  of  a  use. 
f^^^^       61.  It  has  been  long  settled,  that  where  a  trustee 
tnisteee.         takes  a  renewal  of  a  lease  in  his  own  name,  the  r^newerf 

lease  shall,  in  equity,  be  subject  to  the  fomiei^  tMM. 

This  doctrine  is  founded  on  general  polity  to '  {M^^nt 

1  cha.  ca.191.  fmud ;  foTj  as  the  trustee's  situattanv  in  i<espect  Ml  the 

amT^  ^^'     ^^te>  g^ves  him  access  to  the  landbrd,  'it  v?mM  be 

dangerous  to  permit  him  to  make  Use  *of  tibat  drdMta- 
stance  for  his  own  benefit. 
Keech  v.  Sand-  .  68w  A  lease  of  the  profits  of  Romford  Amrket  w«s  4t- 
In  ch.  61.  vised  to  :a  trustee;  in  trust  for  an  infiuit ;  befell  the  ex- 
piration of  the  term,  the  trustee  applied  to  thslessor  ftr 
a  renewal,  for  the  benefit  of  the  infant,  which  he  re^ 
fused ;  in  regard  that  it  being  ooiily  the  pvofiCs  of  a 
market,  there  could  be  no  distress ;  and  the  ot^  secti- 
rity  for  payment  of  the  rent  would  be  a  covenant,  which 
the  infant  could  not  enter  into.  The  trustee  Umi  tMk 
a  lease  for  his  own  benefit 

It  was  decreed  by  Ijord  King  that  the  lease  should  be 
assigned  to  the  in&nt :  that  the  trustee  should  account 
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for  the  profits^  since  the  renewal^  and  be  indemnified 
from  the  covenants  in  the  lease.  He  said  he  must  con- 
sider this  as  a  trust  for  the  infant ;  for  if  a  trustee^  on  a 
refusal  to  renew,  mierht  have  a  lease  to  himself,  few  Biewett  v. 

MiHett. 

trust  estates  would  be  renewed  by  the  cestui  que  trust,  r  Bro.  Pari. 
That  the  trustee  should  rather  have  let  it  run  it  put^  Kmickr. 
than  have  taken  a  lease  himself.    It  might  seem  hard  f^^^  |^i, 
that  the  trustee  was  the  only  person  of  all  mankind  who  f  Jva^aST*"' 
could  not  have  the  lease:  but  it  was  very  proper  that  ntigibbon' 
rule  should  be  strictly  pursued^  and  not  in  the  least  re^  iDow. sei. 
lazed.     For  it  was  very  obvious  what  would  be  the  con- 
sequence of  letting  trustees  take  leases^  on  a  refusal  to 
renew  to  the  cestui  que  trust. 

63  This  doctrine  has  been  extended  to  the  case  of  Or  by  penon* 
pensons  having  only  a  particular  and  limited  interest  in  p^^^  ^  ^ 
a  leasehold  estate.  •  ******* 

64.  Thus  where  a  tenant  for  life  of  a  crown  lease^  Ttsterv.'Mar- 
under  a  marriage  settlement^  got  a  reversionary  renewal  ™J»^°*-^^ 
of  the  lease  ;  it  was  decreed  by  Sir  T.  Sewell,  M.R.^  J^^IpST"' 
that  it  should  go  to  the  uses  of  the  settlement ;  and  the  ^  ^^- 
decree  was  affirmed  by  Lord  Camden. 

65.  Where  any  fraud  is  committed  in  obtaining  a  whentiimb 
conveyance  of  real  property^  the  grantee  iu  such  con-  2Atk. iso. 
veyauce  will  be  considered^  in  equity^  as  a  trustee  for 

the  person  who  has  been  defrauded. 

66.  It  has  been  stated  that  the  statute  of  uses  doed  ivntuof  co- 

pyboldi* 

not  extend  to  copyhold  estates ;  therefore^  if  a  copy- 
hold .  is  surrender^  to  A.  to  the  use  of  B.^  the  legal 
estate  will  not  be  transferred  to  B.  But  he  will  be  eii>- 
titled  in  equity  tO/ the  rents  and  profits ;  and  to  oaU  on 
A,  for  a  aureender  of  the  estate. 

67.  It  aweaiB  to  have  been  held  in  a  modern  case^  jyotvJHnrm, 
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that  copyholds  are  not  within  the  seventh  section  of  the  ^i^c,  i.  35! 
statute  of  firauds^  for  this  applies  only  to  cases  where  the 
legal  and  equitaUe  estates  are  separated.     But  there 
may  be  a  resulting  or  implied  trust  of  a  copyhold^  as 
well  as  of  a  freehi^d  estate.       ' 


430 

How0  V* 

HOWBy 

1  Vera.  415. 
Right  V. 
Bawden. 
3Eut.2fiO. 

Bengear^ 

Vrtw, 

1  P.  Wmiu  ;80. 


Withers  V. 
Withen» 
A«b.  151. 


Smith  V. 
Baker, 
1  Atk.  385. 


2  Black.  R. 
694. 


A  porcktMia 
the  name  of  a 
child  ia  an  ad- 
Tincemeiit. 


Tkk  Xli.  Trust.  Ch.  I.  «.  tS^Ti. 

69.  Thus  where  copyhold  estates  are  granted  for 
lives^  the  person  who  pays-  the  consfderation  wiB  be 
deemed  the  real  owner ;  and  the  other  persons^  whose 
names  are  inserted  in  the  grants  trustees  for  him. 

*  69.  Copyhold  lands  were  granted  to  husband  and 
wife^  and  J.  S.^  for  their  several  lives^  smecesiwi;  but 
by  the  copy  it  appeared  tiiat  the  fine  was  the  money  of 
the  husband  and  wife. 

Lord  Macclesfield  said^  the  third  person  (J.  S.)  was 
but  a  trustee  for  the  husband  and  wife,  by  whom  the 
purchase  money  was  paid. 

70.  By  the  custom  of  the  manor  of  A.^  copyholds 
were  grantable  for  three  lives^  successM  stent  tunmr 
nantur.  One  Price  being  (he  last  life  in  an  old  copy, 
the  lord  of  the  manor  advised  him  to  renew.  Upon  thai 
he  enquired  after  two  healthy  young  persons^  and 
named  the  defendants,  Harris  and  Bowles  ;  a  copy  was 
granted,  to  hold  to  them  successivi.  It  also  appeared 
on  the  co{^,  that  the  fine,  which  was  12(M.,  was  paid 
by  Price ;  and  that  the  defendants  were  strangers  to 
Price. 

Lord  Hardwicke  was  of  Opinion^  that  resulting  trusts 
of  copyholds,  as  well  as  of  freeholds,  were  within  the 
eighth  section  of  the  statute  of  frauds ;  therefore  that 
the  representatives  of  Price  were  entitled  to  the  copy- 
hdd  by  operation  of  law. 

71.  In  a  modem  case,  the  Court  of  King^s  Bench 
observed,  that  in  the  West  it  was  usual,  upon  copyholds 
for  lives,  for  the  cestuia  que  trust  to  take  in  die  order  in 
which  they  stood  in  the  copy :  but  the  person  who  put 
in  the  lives,  and  paid  the  fine,  had  a  power  to  dispose 
of  the  estate. 

72.  Where  a  father  purchases  lands  in  the  name  of 
his  infiint  child,  without  any  declaration  of  trust,  and" 
takes  the  profits  during  the  minority  of  die  chiM^  such 
purchase  wffl  be  considered  in  equity  as  an  advance- 
ment for  the  child^  and  not  as  a  trust  for  the  Ihdier. 
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Because  between  a  fetihet  and  his  cbild^  blood  ia  ft  suffi*  Gtct  v.  Ony, 

eient  consideraticm  to  raise  a  use.    And  bereWi  the  law  Finch  r.  mi.  ' 

of  trusts  does^  as  it  ought  to  do,  sg^ee  witk  tiie  taw  of 

Uses.    For  if  before  the  statute  27  Hen.  8«  a  father  had 

made  a  feoffment  to  his  son^  without  any  consideratioDv 

no  use  weidd  have  resulted  to  the  father^  because  blood 

was  a  sufficient  considefatioB  to  ha:ve  vested  the  use  ia 

the  son*     Besides,  as  a  &ther  is  bound  by  the  law  of 

nature  to  provide  for  bis  child,  the  pardming  in  his 

name  will  be  construed  m  a  court  e(  equity  to  be  a 

performance  of  that  obligation  ;  and  the  taking  of  the 

rents  during  the  minority  of  the  chiM^  only  implies  that 

the  father  acted  as  guardian  to  his  child. 

73.  J.  Mumma  purchased  a  copyhold  in  the  name  Mamma  r. 
of  his  eldest  son,  an  infent  of  about  eleven  years  old ;  2Vor?*i9. 
laid  out  400/.  in  improvements^  paid  the  purchase  money 

and  the  fines,  and  enjoyed  it  during  his  life.  He  sur* 
rendered  to  the  use  of  his  will,  devised  it  to  his  wife  for 
life,  remainder  to  his  younger  children ;  and  made  other 
provisions  for  his  eldest  son.  Upon  the  death  of  the 
father,  the  eldest  son  recover^  this  copyhold  in  ejects 
meat  The  widow  brought  a  bHl  to  be  relieved  upon 
the  princij^e  that  the  eldest  son  was  a  trustee  for  the 
iather. 

Lord  Chancellor  Jefferies  declared,  that  as  the  eldest 
son  was  but  an .  infant  at  the  time  of  the  purchase^ 
though  the  fotber  did  enjoy  during  his  life,  it  must  be 
considered  as  an  advancement  for  the  son,  and  not  a 
trust  for  the  father. 

74.  In  the  ease  of  Liam{rfugh  v.  Lamphigh,  it  was  ^nte,  •.  h. 
resolved,  that  if  the  purchase  had  been  made  in  the 
younger  son's  name  only,  it  had  been  plainly  an  ad* 
vancement  for  him,  and  no  trust.    That  the  case  did 

not  differ,  in  regard  the  persons  named  by  him  did 
disclaim ;  especially  since  prudential  reasons  mi^t  be 
given  why  those  persona  were  joined :  namdy,  that  they 
night  be^  and  protect  the  in&nt  younger  son ;  ain  te 
prevent  the  crtates  desGemBng  to  a  remote  rehfitiop,  » 
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case  the  younger  son  died  before  his  fieUher.  For  in 
such  case  a  court  of  equity  would  haye  said^  if  the  Ei- 
ther were  to  come  for  the  estate ;  though  tlus  would 
have  been  an  advancement^  in  case  the  youiiger  son  had 
lived  to  have  enjoyed  it^  yet  the  younger  son  dying,  the 
trustee  should^  in  equity^  have  conveyed  it  back  to  the 
father.  And  this  might  be  the  use  and  intention  of 
naming  these  trustees.  Besides^  the  younger  son  being 
but  eight  years  old^  waa  unfit  to  be  a  trustee,  there- 
fore must  be  intended  to  have  been  named  for  his  own 
benefit. 

75.  A  father  purchased  copyhold  lands  in  his  son's 
name,  who  was  then  eighteen  years  of  age,  and  conti- 
nued in  possession  till  his  death. 

Lord  Hardwicke. — '^  I  am  of  opinion  that  it  should  be 
considered  as  an  advancement  for  the  son ;  and  found 
my  opinion  greatly  on  the  case  of  Mumma  r.  Mumma : 
and  though  two  receipts  are  produced  under  the  son's 
hand,  for  the  use  of  the  father,  1  think  that  vriU  not 
alter  the  case  ;  for  the  son,  being  then  under  age,  coaM 
give  no  other  receipt  in  discharge  of  the  tenants,  who 
held,  by  lease  from  the  father.  And  in  this  case  I  am  of 
opinion  that  parol  evidence  may  be  admitted,  thou^, 
indeed,  improper  when  offered  against  the  legal  opeia- 
tion  of  a  will,  or  an  implied  trust :  but  here  it  is  in  sup- 
port of  law  and  equity  too." 

'  76.  A  purchase  by  a  ftither  in  his  own  name  and  that 
of  his  son  has,  in  some  cases,  been  deemed  an  ad- 
vancement for  the  son,  not  a  trust  for  the  father.  But 
this  doctrine  has  been  altered ;  and  it  has  been  held, 
that  in  such  a  case  a  moiety  of  the  estate  will  be  subject 
to  the  father's  debts. 

77.  A  fetther  made  a  purchase  of  land  in  his  own 
name,  and  that  of  his  eldest  son,  and  their  heirs ;  and  a 
similar  purchase  in  his  own  name  and  that  of  his 
younger  son.  The  &ther  paid  the  purchase-money,  and 
continued  in  possession  till  the  time  of  his  death. .  A 
judgment  creditor  of  the  father's  brought  his  bilt  to 
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haye  satis&ction  of  his  debt  out  of  those  estates.  It 
was  insisted  .that  the  spn^  took  thenpi  to  their  own  use 
as  an  adyancexneQtj  ai)d  were  np^  trustees  for  th^ir 

father.    . 

■       « 

Lord  Hardwicke  said, — The  general  rule  had  been 
admitted,  and  had  be^ja  long  the  doctrine  ofthe  Courtj. 
that  notwithstanding  (he  Jpftheif  paid  the  wb^l^money^. 
yet.  if  the  purchase  was.  made  Jp:  the^  uaipe  of  a  ypui^^lT 
son,,  the  heir  pf  the  father  should  not  insiist  It  w|ls^  tjcu^t . 
for  the, father.     But  tljiis  case  4iSe]::ed  frpni  that  rul(^,  or 
any  other  that  he  remembered ;  and  if  he  could .  j^nd , 
any  ojjiterial  difference,  he  should^  Ih  hi^  oyvrijudg^m^nt, 
be  inpiined  to   relieve,  the  creditor.      For  tlipugh  it 
mi^ht  be  proper  stare  decisis  ;  yet  he  thoiight  the  cas.e 
had  gone  f^r  enough  in  favour  of  advancements^  ax\d  hfi 
ought,  npt.to  cs^rry  .it  farther..  ,  It  must  be  admitjted.  (hc^t 
in  sonxft  ipases^whic^,  had  been  before  the  Court,  lihe 
fatlier  .ha^  cQntjpiied  in  ppssession,  where  the  purchase 
had  been,  mv^dp  MQgly.  in  the  name  of  the  son,  and  yet 
held  w,  advancement. fqr  the  son  ,*  and  fpr  this  reason, 
because  ibe  father  wf^  the  natural  guardian  of  t^e  sons 
during  t^eir.jniiipn^y..    ^ere  the  purchase  was  in  the^ 
names  o^ the^fathor. and  spns  as  joint-tenants ;  novy  .this 
did  nol^,af;9i>yer.tt|e  purppse  of  an  advancement,^  for  it 
entit|g.d  ^f^  (i^tb^^itp  ,the  possession  of  the  whol^  till  a 
division,  and  to  a  moiety  absolutely,,  even  after  a  divi- 
sion; .bfiside&t  thefatb^r^  taking  a  chance  to  himself  of 
being  a, ^uryiyor  pf.. the:  other  moiety.     If  the  son  had 
died  during  his  .minprity  the  father  would  have  been 
entitled  tp.,th^  >yh6le  by  survivorship ;  apd  the  son  cpqld 
not  h9.Ye4>i;eye3)te^.itby  peveranc?,  he  being  an  infant. 
Suppose  a  stronger  case,  that  the  father  had  taken  an 
estate  by.  purch^sfE^  ito  hiip^eif  for,  life,  with  reipainderto 
his  soA  in  fie^^-rshQul^  this  prevail  agajpst  the  creditors  ? 
No^. certainly,;  for.  the  defejidant!^  father  having  the 
prpfite  f9r,Ufi?,  aAjltlihe  son  only  a  r«maiq4er,  the  estate 
would  Imwjieen  iliable.    A.  ,ni.aterial  consideration  for 
the  plaintifis,  that  the  feJhex  mig^t  have  other  reason 

VOL.  I.  3  F  • 
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was  for  the  purchasing  in  joint-tenancy^  namely^  to  pre- 
vent dower  on  the  estate,  and  other  charges.  Then 
consider  how  it  stood  in  respect  to  the  creditor.  A  fa- 
ther here  was  in  possession  of  the  whole  estate,  and 
must  necessarily  appear  to  be  the  visible  owner  of  it, 
and  the  creditor  would  have  had  a  right,  by  virtue  of 
an  elegit^  to  have  laid  hold  of  a  moiety  ;  so  that  it  differ^' 
ed  extremely  from  all  the  other  cases.  Now  it  was  very 
proper  that  the  Court  of  Chancery  should  let  itself 
loose,  as  far  as  possible,  in  order  to  relieve  a  creditor, 
and  ought  to  be  governed  by  particular  circumstances 
of  cases:  and  what  could  be  more  favourable  to  the 
plaintiff  than  that  every  foot  of  the  estate  was  covered 
by  these  purchases ;  and  unless  the  Court  let  him  in 
upon  these  estates,  the  plaintiff  had  no  possibility  of  being 
paid.  Decreed,  that  a  moiety  of  these  purchases  was 
liable  to  the  debt. 
Ebrmnd  «.  78.  A  purchase  by  a  grandfather  in  the  name  of  his 

2  cha.  ca.  26.  grandchild,  provided  the*  father  be  dead,  in  which  case 
lipfwraa^Mfk  i^he  grandchildren  are   in  the  immediate  care  of  the 

grand&ther,  will  be  deemed  an  advancement  for  the 
grandchild,  not  a  trust  for  the  grandfather. 
Fewn'i  Op.  79.  Where  a  person  purchased  a  copyhold  estate  in 

the  names  and  for  the  lives,  of  his  three  natural  chOdren, 
who  were  admitted,  and  described  as  his  daughters  in 
the  admission,  Mr.  Feame  inclined  to  the  opinion 
that  the  daughters  were  entitled  to  the  estate  for  their 
own  use :  because  every  man  is  under  a  natural  obliga- 
tion to  provide  for  such  children. 
Excn^n,  80.  It  is  Said  by  Liord  Nottingham,  that  where  a  son 

emanci^itod.  '^  married  in  the  life  of  his  father,  and  by  him  fufly  ad- 
i^^^j^tot,  vancedand  emancipated,  there  a  purchase  by  the  fiuher 
I9*^£»;23i.  in  the  name  of  his  son  may  be  a  trust  for  the  &ther 

Pole  r.Pole,  ■  •!•  •  J  ^  i 

1  ves.  76.       as  much  as  if  it  had  been  in  the  name  of  a  stranger ; 

because  in  that  case  all  presumptions  or  obligatioDs  of 
advancement  cease.  But  where  the  son  is  not  advanced, 
or  but  advanced  6r  emancipated  in  part,  there  is  no 
room  for  any  construction  of  a  tmst  by  implicatioQ ;  and 
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without  clear  proofs  to  the  contrary^  it  ought  to  be  taken 
as  advancement  of  the  son. 

81.  It  is  also  said  by  Lord  Chief  B%ron  Gilbert^  that  LexPtmtoriai 
if  a  father  purchases  in  the  name  of  his  son;  who  is  of  ^^' 

full  age^  which  by  the  English  law  is  an  emancipation 
out  of  the  power  of  the  father ;  there^  if  the  father  takes 
the  profits^  or  lets  leases^  or  acts  in  any  other  manner  as 
the  owner  of  the  estate^  the  son  will  be  considered  as  a 
trustee  for  the  father :  because  there  is  the  same  re- 
sulting trusty  as  if  the  son  were  a  stranger^  since  it  was 
purchased  with  the  father's  money.  But  if  the  fiither 
had  let  the  son  continue  in  possession  from  the  time  of 
the  purchase^  'without  acting  as  owner^  it  would  be  an 
advancement.  For  the  legal  interest  being  in  the  son^ 
and  the  &ther  permitting  him  to  act  as  owner  of  the 
estate^  from  the  time  of  the  purchase^  did  as  much  de- 
clare the  trust  for  the  advancement  of  the  son^  as  if  it 
had  been  declared  in  express  words  in  the  deed. 

82.  A  wife  cannot  be  a  trustee  for  her  husband;  And  also  a 
therefore  if  a  husband  purchases  lands  in  the  name  of 

his  wife^  it  shall  be  presumed^  in  the  first  instance^  to  be 
an  advancement  and  provision  for  the  wife. 

83.  A  married  man  purchased  a  walk  in  a  chase^  and  Kiogdom  v. 
took  the  patent  to  himself  and  his  wife^  and  J.  S.  for  2Vem.67. 
their  lives^  and  the  life  of  the  longest  liver  of  them. 

Lord  Chancellor  Jefferies  held^  that  this  should  be  pre- 
sumed an  advancement  and  provision  for  the  wife ;  for 
she  could  not  be  a  trustee  foV  her  husband.  Decreed  (o 
the  wife  for  life;  and  if  J.  S  should  survive  her,  then  to 
be  a  trust  for  the  executors  of  the  husband. 

84.  A  husband  purchased  a  copyhold,  to  himself,  his  Back  r.  An- 
wife,  and  daughter,  and  their  heirs.     It  was  held  to  be  chri.^*"'^ 
an  advancement^  and  not  a  trust ;  and  that  a  mortgage  ^  ^^^'  ^^' 
by  the  husband  should  not  bind  the  lands  after  his  de- 
cease, in  the  life  time  of  the  wife  and  dauj^hter. 

85.  There  can  be  no  resulting  or  implied  trust  be-  No  tmst  be- 

,  jt-i  i_  1  •  tweenleiior 

tween  a  lessor  and  his  lessee,  because  every  lesse  is  a  and  laMee.  ' 
purchaser  by  his  contract  and  his  covenants  j  which  ex*  B^St7im. 


436 


HnlebiiM  v, 
Lee»  1  Atk.447. 


All  tniBti  are 
executory. 
Collect  ^ur. 
Vol.  1. 413. 
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dudes  all  possibility  of  implying  a  trust  for  the  lessor. 
Therefore  if  in  that  case  there  be  any  trust  at  all^  it 
must  be  declared  in  writing ;  but  there  may  be  a  re- 
sulting or  implied  trust  between  the  assignor  and  as- 
signee of  a  leasehold  estate. 

88.  There  formerly  prevailed  a  distinction  between 
trusts  executed  and  executory :  but  it  is  said  by  Lord 
Hardwicke^  that  all  trusts  are^  in  the  notion  of  law^ 
executory^  and  to  be  executed  by  suhpoma,  as  the  old 
books  speak.  At  common  law  every  use  was  a  trust ; 
then  came  thie  stat.  37  Hen.  8.  which  executed  the 
legal  estate  to  the  use^  and  conjoined  them  together. 
The  statute  mentions  trusts  as  well  as  uses  ;  and  a  trust 
executed  is  in  strictness  now  a  legal  estate.  There- 
fore^ in  order  to  bring  it  into  the  jurisdiction  of  Chan- 
cery^ it  must  be  executory^  that  is^  the  legal  estate  must 
want  to  be  executed  to  the  trusty  and  a  conveyance  to 
be  decreed.  So  that  one  essential  part  of  the  trust  is^ 
that  the  trustee  is  to  convey  the  estate  at  some  time  or 
other;  sometimes  it  is  to  be  done  sooner^  sometimes 
later^  and  this  whether  the  testator  has  directed  it  or 
not.  So  much  every  testator  is  presumed  to  know. 
One  may^  therefore^  reasonably  doubt  how  it  can  make 
any  substantial  difference^  whether  the  testator  has  in 
words  directed  a  conveyance  or  not ;  since  the  law^ 
that  is^  the  course  of  the  Courts  takes  notice  that  the 
testiator  could  not  intend  his  estate  should  always  re- 
main in  the  trustees^  but  that  one  principal  confidence 
reposed  in  them  was  to  convey. 

87.  A  distinction  however  has  been  frequently  ad- 
mitted between  a  trust  created  without  any  reference 
to  a  farther  execution  of  it^  by  a  conveyance  directed 
to  be  made;  and  a  trust  whose  effect  is  referred  io 
another  conveyance^  directed  to  be  made^  for  its  final 
execution^  of  which  an  account  will  be  given  here- 
after. 

88.  When  trusts  were  first  introduced^  it  was  held 
that  rion6  but  those  who  were  capable  of  being  seised 
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(o  a  use  could  be  trustees.  This  has  been  altered; 
and  it  is  now  settled,  that  the  king  may  be  a  trustee  : 
but  the  remedy  against  him  is  in  the  Court  of  Exche- 
quer. 

89.  A  corporation  may  also  be  a  trustee^  not  only  Mayor  of  co- 
for  its  own  members,  but  also  for  third  persons.     And  GeneraCrBro. 
where  a  corporation  is  a  trustee,  the  Court  of  Chancery  2  ve«.  ju^^i. 
has  the  same  jurisdiction  over  it  as  over  a  private  person. 

90.  When  once  a  trust  is  sufficiently  created^  it  will  ^  Vet.  468. 
fasten  itself  on  the  estate.     Therefore  if  a  conveyance* 

or  devise,  by  which  a  trust  is  created,  becomes  void  by 
the  incapacity  or  death  of  the  grantee  or  devisee;  still 
the  Court  of  Chancery  will  decree  the  trust  to  be  carried 
into  execution.  The  relief  is  administered  by  consider- 
ing the  land,  in  whatever  person  vested,  as  bound  by 
the  trust ;  and  compelling  the  heir,  or  other  person  hav- 
ing legal  estate,  to  perform  it. 

91.  A  person  devised  lands  to  his  daughter,  a  married  Bennetv. 
woman^  for  her  separate  use.     It  was  held  that  the  bus-  wms-'aie.' 
band  should  be  a  trustee  for  his  wife.     For  as  the  tes- 
tator had  a  power  to  devise  the  premises  to  trustees  for 

the  separate  use  of  his  wife,  the  Court  of  Chancery,  in 
compliance  with  his  declaredintention,  would  supply  the 
want  of  them. 

92.An  estate  was  devised  to  the  Clock  Makers'  Com-  MS'^'cdm!: 
pany,  upon  certain  trusts.     Decreed,  that  though  the  ^/i**®~' 
devise  was  void,  the  Clock  Makers'  Company  not  being  Tit.38.c.2i 
capable  of  taking,  yet  that  the  trust  was  sufficiently 
created  to  fasten  itself  upon  any  estate  the  law  might 
raise ;  therefore  that  the  heir  at  law  vms  a  trustee,  for 
the  uses  of  the  will. 


438 


CHAP.  II. 


Rules  hy  which  Trust  Estates  of  Freehold  are  Chvemei, 


Sbct.  1.  A  Trust  is  equivalent  to 
the  LegalOwnership. 

6.  Trusts  are  Alienable. 

9.  DevisabteandDescend" 
ible. 

10.  Mi^  be  IntaUed. 

11.  And  also    UmUed  for 

Life. 
13.  Subject  to  Curtesy. 
10.  But  not  to  Dower. 
9%  Nor  to  Free  Bench. 
26.  Foffeitabi^rTreason. 


Sect.  97.  But  wdfor  Feknuf. 
39.  Not  subject  to  EsckeaL 

30.  Liable  to  Crown  Debts. 

31.  And  to  Mother  Debts. 
84.  Merge   m   the  Legd 

Estate. 
36.  Where  a  Legal  EsiaU 

is  a  Bar  in  1^'ed* 

tneni. 
39.  Where    a   Reeonveif' 

anee   wiU   be   IVv- 

eumsd. 


Section  I. 


A  trust  Is 
cquiyalent  to 
the  legal 


infra.  Tit.  30. 

1  Black.  R. 

160. 

1  Eden.  223, 


We  have  seen  that  trust  estates  owe  their  origin  to  the 
strict  construction  given  by  the  courts  of  law  to  Ae 
statute  of  Uses ;  in  consequence  of  which  the  Court  aS 
Chancery  interposed  its  authority^  and  supported  this 
kind  of  property.  In  the  exercise  of  this  jurisdictioB 
that  Court  first  laid  it  down  that  a  trust  being  in  fact  a 
use  not  executed^  should  be  regulated  by  the  Mies 
which  had  been  established .  respecting  uses^  before 
they  were  changed  into  legal  estates  :  but  as  this  doc- 
trine was  productive  of  all  the  inconveniencies  which 
were  meant  to  be  remedied  by  the  statute  of  Uses^  it 
has  been  in  a  great  degree  abandoned. 

2.  In  the  case  of  Rurgess  v.  WheatCj  Lord  Mans 
field  said^^-^  In  my  apprehension^  trusts  were  not  on  a 
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true  foundation  till  Lord  Nottingham  held  the  great 
seal.  By  steadily  pursuing,  from  plain  principles^  trusts 
in  all  their  consequences^  and.  by  some  assistance  from 
the  Legislature^  a  noble^  rational^  and  uniform  system 
of  law  has  been  since  raised.  Trusts  are  made  to  an« 
swer  the  exigencies  of  families^  and  all  purposes^  with- 
out producing  one  inconvenience^  frauds  or  private  mis- 
chief which  the  statute  of  Henry  VIII.  meant  to  avoid. 
The ybriim  where  it  is  adjudged  is  the  only  difference 
between  trusts  and  legal  estates.  Trusts  here  are  con-* 
sidered^  as  between  the  cestui  que  trust  and  trustee^ 
and  all  claiming  by^  through  or  under  them^  or  in  con- 
sequence of  their  estates^  as  the  ownership^  and  as 
legal  estates ;  except  when  it  can  be  pleaded  in  bar  of 
the  exercise  of  this  right  of  jurisdiction.  Whatever 
would  be  the  rule  of  law^  if  it  was  a  legal  estate^  is  ap- 
plied in  equity  to  a  trust  estate. "" 

S.  In  a  subsequent  part  of  the  same  speech^  Lord 
Mansfield  says^  the  above  doctrine  is  founded  on  the 
maxim  that  equity  follows  the  law ;  which  is  a  safe^  as 
weU  as  a  fixed  principle;  for  it  makes  the  substantial  WatUr.Mi, 
rules  of  property  tertain  and  uniform^  be  the  mode  of 
following  it  what  it  wiU.  And  Lord  Thurlow  has  ob-  ^^'  ^^^' 
served  that^  in  many  acts  of  parliament^  an  equitable 
estate  was  considered  the  same  as  if  it  were  a  legal 
estate.  That  the  words  seised  in  law  or  in  equity^  in 
the  qualification  act^  shewed  that  the  word  seised  was 
applicable  to  both  ;  and  that  the  word  seisin  extended 
to  being  seised  in  equity. 

4.  It  is  of  tiie  utmost  importance  that  trust  estates  of 
the  nature  of  freehold  should  be  considered  in  equity 
as  perfectly  analogous  to  legal  estates  of  the  same  kind; 
and  subject  to  every  incident  to  which  such  legal  estates 
are  liable.  Consequently^  that  there  should  be  a  dis- 
seisin^ abatement^  or  intrusion^  allowed  on  a  trust  estate^ 
as  weU  as  on  a  legal  one.  And  this  doctrine  was  admit-  ^^^^* 
ted  by  Lord  Eldon  and  LordRedesdale  in  a  late  case  3i.c.2.' 
which  will  be  stated  hereafter. 


nt.  11.  c.  2. 


1  Black.  R. 
155. 


TroBtsaro 
alienable. 
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5.  A  trust  estate  stilly  however^  retains  some  few 
qualities  of  a  use.  Thus  confidence  in  the  person  is 
i^ecessary  to  the  existence  of  a  trust ;  so  that  even  at 
this  day^  if  a  trustee  sells  the  land  for  a  valuable  con- 
sideration to  a  person  who  has  no  notice  of  the  trust, 
the  purchaser  will  not  be  compiled  in  chancery  to 
execute  it.  As  for  privity  of  estate^  it  was  formerly 
held  to  be  as  necessary  as  confidence  in  the  person. 
But  this  seems  to  be  now  altered  ;  for  Lord  Mansfield 
has  said^  ^'  That  part  of  the  old  law  which  did  not  allow 
any  relief  to  be  given  for  or  against  any  estates  in 
the  post,  does  not  now  bind  by  its  authority  in  the  case 
of  trusts." 

6.  Any  disposition  of  a  trust  by  the  cestui  que  tmsi 
was  formerly  binding  on  the  trustees  in  a  court  of 
equity.  But  it  was  enacted  by  the  statute  of  Frauds, 
8.  9. — ''That  all  grants  and  assignments  of  any  trust 
or  confidence  shall  be  in  writings  signed  by  the  party 
granting  or  assigning  the  same;  or  eke  shall  be  utteriy 
void  and  of  none  effect.'' 

7.  Although  by  the  stat.  1  Rich.  3.  c.  1.  the  convey- 
ance of  a  person^  having  only  a  use^  was  made  good 
against  the  feoffees  to  use ;  yet  it  does  not  appear  to 
have  l)een  eVer  held^  since  the  statute  of  Uses^  that  a 
cestui  que  trust  could  convey  any  thing  more  than  a 

8  Term  R.  494.  trust  estate.     And  in  all  modem  cases^  whei:e  there  has 

been  a  conveyance  from  a  cestui  que  trust,  the  legal 
estate  has  been  considered  as  still  remaining  in  the 
trustee. 

8.  It  was  laid  down  by  Lord  Nottingham  as  a  gene- 
ral rule^ — "That  any  legal  conveyance  or  assurance 
by  a  cestui,  que  trust  shall  have  the  same  effect  and 
operation  upon  a  trust,  as  it  should  have  had  upon  the 
estate  in  law,  in  case  the  trustees  had  executed  their  trust 

9.  Trust  estates  are  also  devisable,  as  will  be  shewn 
hereafter.  .  And  where  they  are  not  devised,  they  will 
descend  to  the  heir  of  the  person  who  was  last  entided 
to  them^  in  the  same  manner  as  legal  estates. 


Tit  11.  c.  2. 
1  SaDden  on 
Uiea35. 


2Cha.Ca.78. 


5>eTisable  and 
descendible. 
Tit.  38.  c  3. 
TU.  29.  c  3. 
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10.  It  was  formerly  held  that  a  trust  estate,  beins:  May  be  in- 

,  tailed. 

merely  the  creature  of  a  court  of  equity .  was  not  within  North  v.WvTf 

I  Vcm,  13 

the  statute  De  Donis;  and^  therefore^  that  where  a  Bowaterv! 
trust  estate  was  limited  to  a  person  and  the  heirs  of  his  ^4"*  ^^**°* 
body ^  he  mighty  after  issue  had^  bar  such  issue  by  a  fe- 
offment^ bargain  and  sale^  &c.    But  this  is  now  altered; 
and  it  is  fully  settled  that  a  trust  estate  may  be  intailed 
in  the  same  manner  as  a  legal  one^  and  that  such  in-  smUh*Amk 
tail  can  only  be  barred  by  a  fine  or  common  recovery.  ^^8- 

11.  A  trust  estate  may  also  be  limited  to  a  person  for  And  also  limit- 
life.     And  in  such  case  no  fine  or  other  assurance^  by 

the  cestui  que  trust  for  life^  will  operate  as  a  forfeiture 
of  his  estate ;  because  the  forfeiture  of  legal  estates 
being  derived  from  feudal  principles^  and  never  ex- 
tended to  uses^  the  Court  of  Chancery  has  in  this  in- 
stance adhered  to  the  ancient  rules. 

12.  Although  a  man  could  not  be  tenant  by  the  cur-  Suyectto 

o  •^  curtesy. 

tesy  of  a  use  before  the  stat.  27  Hen.  8.  because  the 
wife  could  have  no  seisin  of  a  use ;  yet  it  has  been  de- 
termined by  the  Court  of  Chancery  that  a  husband  may 
acquire  an  estate  by  the  curtesy  in  a  trust. 

13.  A  person  having  two  daughters^  devised  his  lands  J^'w^'^^'g 
to  trustees  and  their  heirs^  in  trust  to  pay  his  debts^ 

and  to  convey  the  surplus  to  his  daughters  equally. 
The  eldest  daughter  brought  her  bill  for  a  partition ; 
and  the  only  question  was^  whether  the  husband  of  the 
youngest  daughter  dhould  have  an  estate  for  life  con- 
veyed to  him  as  tenant  by  the  curtesy.  The  hus- 
band^ in  his  answer^  had  sworn  that  he  married  the 
younger  daughter  upon  a  presumption  that  she  was 
seised  in  fee  of  a  legal  estate  in  the  moiety ;  that  at  the 
time  of  the  marriage  she  was  in  the  receipt  of  the  pro- 
fits of  such  moiety ;  audit  was  admitted  that  this  trust  was  ' 
not  discovered  till  after  the  death  of  the  younger  daugh- 
ter. Lord  Cowper  decreed  that  trust  estates  ought  to 
be  governed  by  the  same  rules,  and  were  within  the 
«iame  reason,  as  legal  estates.    That  sOb  the  husband 
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should  have  been  tenant  by  the  curteay^  had  it  been  a 
legal  estate^  so  should  he  be  of  a  trust  estate.  And  if 
there  were  not  the  same  rules  of  prc^rty  in  all  courts^ 
all  things  would  be  as  it  were  at  sea^  and  under  the  great- 
est uncertainty. 

14.  Where  an  estate  is  vested  in  trustees^  for  the  sole 
and  separate  use  of  a  married  woman^  her  husband 
wiU  not  be  entitled  to  curtesy ;  for  in  that  case  it  is 
the  evident  intention  of  the  parties  to  exclude  the  hus- 
band from  any  interest  in  the  estate. 
Heariev.  15.  Lands  weredevised  to  trustees  and  their  heirs, 

1  vm!  298.^     in  trust  to  ^ply  the  rents  and  profits  to  the  sole  and  se- 
3Atk.695.       pj^j^  ^^^  ^f  jjjg  testator's  daughter,  Mrs.  Winsmore, 

during  her  life  ;  and  to  permit  and  suffer  her  to  di^iose 

ofthe  lands  to  such  persons  as  she  should  appoint. 

Tit  32.  c  13.    Her  husband  claimed  to  be  tenant  by  the  curtesy, 

because  the  inheritance  descended  to  Mrs.  W.  until 
appointment^  and  therefore  die  had  a  trust  estate 
in  fee. 

Lord  Hardwicke  said  that  Mr.  Winsmore  could  not 
be  considered  as  tenant  by  the  curtesy.  Under  the 
wilL  the  rents  and  profits  were  to  be  appdied  to  the  sole 
and  separate  use  of  Mrs.  W.  with  power  to  dispose  of 
the  land.  What  was  the  effect  of  this  ?  The  whole  le- 
gal estate  of  inheritanee  was  in  the  trustees.  However, 
it  was  said^  a  husband  might  be  tenant  by  the  curtesy 
of  a  trust.  But  consider  what  was  necessary  to  make 
a  tenant  by  the  curtesy ;  the  wife  must  have  the  inherit- 
ance^ and  there  mutt  be  likewise  a  seisin  in  deed  in  the 
wife  during  coverture.  It  was  true  she  had  the  inherit- 
ance, because  it  descended,  till  the  execution  of  tlie 
power.  But  then  the  father,  whose  estate  it  was,  had 
•  made  the  daughter  a  feme  sole,  and  had  given  the  pro- 
fits to  her  separate  use ;  therefore  what  seisin  could  the 
husband  have  during  the  coverture  ?  He  could  neither 
oome  at  the  possession,  nor  the  profits.  Was  there  any 
equitaUe  aeisin  of  the  husband  i  None  atall.  And  to  ad- 
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mit  there  was/  would  be  directly  contrary  to  the  father's 
intention;  therefore  neither  in  law  or  equity  was  the 
husband  tenant  by  the  curtesy,  (a) 

16.  It  might  have  been   expected  that  where  the  ^t  not  to 
Court  deviated  so  fiir  from  the  old  law  of  uses  as  to  al-  , 

low  curtesy  of  a  trust  estate^  it  would  have  extended 
the  same  indulg^ence  to  dower^  being  a  right  strongly 
favoured  by  the  common  law ;  yet  it  has  been  long  set- 
tled that  a  widow  is  not  dowable  of  a  trust  estate,  whe- 
ther the  husband  himself  has  parted  with  the  legal  es- 
tate, or  a  trust  estate  has  descended  upon  or  been 
limited  to  him. 

17.  The  first  time  this  point  appears  to  have  bfsen  Coit«.coit, 
determined  was  in  13  Cha.  2. ;  and  although  this  doc- 
trine has  been  foDowed  by  subsequent  Chancellors,  yet 

they  have  uniformly  expressed  their  regret  at  being 
bound  by  such  a  precedent.  But  so  many  cases  of  this 
kind  have  arisen,  and  the  determinations  have  been  so 
uniform  against  the  claim  of  dower  out  of  a  trust  estate^ 
that  it  is  not  probable  any  alteration  will  be  made  in 
this  matter. 

18.  A  husband  before  marriafife  conveved  his  estate  Bottomieyv. 
to  trustees  and  their  heirs,  in  such  manner  as  to  put  the  inCha.336. 
legal  estate  out  of  him.    It  was  determined,  that  though 

the  trust  estate  was  limited  to  him  and  his  heirs,  yet  his 
vridow  should  not  be  endowed  of  it :  that  the  court  had 
never  gone  so  &r  as  to  allow  dower  in  such  a  case. 

19.  A.  purchased   an   estate  in  the  names  of  two  Ambrose  tr. 

1  1  119    ^v^  ^«»«.      Ambrose,  1  P. 

trustees,  who  acknowledged  the  trust  after  his  death.  Wms.  321. 
Upon  a  claim  made  by  his  widow  to  dower,  it  was  de- 
creed that  she  was  not  dowable.     The  decree  was  affirm-  fJS?^  «*^» 

1/1/ 

ed  in  the  House  of  Lords. 

20.  Sir  J.  Jekyll  has  attempted  to  distinguish  be-  2t>.Wmt.708. 

<4i>  In  the  cue  of  Roberts  o.  Dixwell,  1  Atk.  007.,  detemined  tea 
years  before  this  one.  Lord  Hardwicke  tppears  to  h^ye  beld  a  dif« 
fereat  opiniou  from  that  which  he  laid  down  here.  Bnt  it  majr  be  fairly 
presumed  that  the  authority  of  the  last  case  would  be  preferred.  But 
5«e  Morgan  v.  Morgan^  5  Moore  408. 
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tween  the  case  of  a  trust  created  by  the  husband  him- 
self^ and  a  trust  created  by  another  person.  In  the  first 
case  he  admits  it  to  be  a  settled  pointy  from  the  autho- 
rity of  the  preceding  cases^  that  the  wife  cannot  have 
dower;  because  it  must  be  presumed  the  trust  was 
created  for  the  sole  purpose  of  barring  dower.  Ac* 
cordtngly  it  had  been  the  common  practice  for  pur- 
chasers to  take  a  conveyance  of  the  legal  estate  in  a 
trustee's  name^  to  prevent  dower.  But  in  the  second 
case^  where  a  trust  estate  descended^  or  came  to  the 
Goodwin  V.  husband  from  another  person,  it  was  different.  This 
wmsmorc,      distinction  has  however  been  exploded  by  Lord  Hard- 

wicke,  in  a  case  which  will  be  stated  hereafter. 
BankB9.snt-        21.  It  is  also  laid  down  by  Sir  Joseph  Jekyll,  that 
706!  '  where  a  particular  time  is  appointed  for  conveying  the 

legal  estate  to  the  husband,  and  he  outlives  that  time, 
without  obtaining  such  conveyance,  his  widow  shall 
notwithstanding  be  entitled  to  dower  in  equity;  for 
where  an  act  is  to  be  done  by  a  trustee,  that  is  looked 
On  as  done  which  ought  to  have  been  done.  But  this 
doctrine  is  not  supported  by  the  decree  in  the  case  re- 
ferred to,  without  the  additional  preposition,  that  a 
widow  was  dowable  of  an  equity  of  redemption  in  fee. 
It  was  a .  mortgage  in  fee,  and  not  paid  off  during  the 
coverture.  If  the  trustee  therefore  had  conveyed,  he 
would  have  conveyed  an  equity  of  redemption  only, 
subject  to  a  mortgage  in  fee ;  and  the  widow  would 
not  have  been  entitled  to  dower>  unless  she  was  dow- 

c 

able  out  of  such  equity  of  redemption,  which  she  was 
Dixon  V.         not.     This  therefore,  thoug'h  said,  wiU  not  support  the 

SayiUc,Tlt.l5.  -4-        •     *        •  «*      ^  j 

c  3.  decree  ;  and  the  proposition  is  too  important,  and  con- 

tradicted by  too  many  analogies,  to  be  hazarded  upon 
this  dictum  alone. 
Nor  to  free  22.  It  is  said  by  Lord  Cowper,  that  the  widow  of  a 

i  Vera.  585.     cestui  qu€  trust  of  a  copyhold  ought  to  have  her  fiee 

bench,  as  well  as  if  the  husband  had  the  legal  estate  in 
him.  But  this  doctrine  has  been  contradicted  in  the 
following  case : — 
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i83.  A  biU  wa8  brought  by  a  widow  for  a  customary  Goodwin  ». 
estate.  The  husband's  father  bought  the  lands,  which  2Atk?525! 
were  conveyed  to  him  and  D.  and  the  heirs  of  the 
father.  The  father  devised  the  lands  to  the  husband 
in  tail;  and  D.  survived  the  husband.  The  custom 
was  laid  for  the  wife  to  have  the  whole,  as  her  free 
bench. 

Lord  Hardwicke — ''  It  is  an  established  doctrine  now, 
that  a  wife  is  not  dowable  of  a  trust  estate.     Indeed  a 
distinction  is  taken  by  Sir  J.  Jekyll,  in  Banks  v,  Sutton, 
in  respect  to  a  trust,  where  it  descends  or  comes  to  a 
husband  from  another,  and  is  not  created  by  himself : 
but  I  think  there  is  no  ground  for  such  a  distinction ; 
for  it  is  going  on  suppositions  which  will  hold  on  both 
sides;  and  at  the  latter  end  of  the  report  Sir  J.  J. 
seems  to  be  very  diffident  of  it,  and  rested  chiefly  on 
another  point  in  equity ;  so  that  it  is  no  authority  in 
this  case.     But  there  is  a  late  authority  in  direct  con- 
tradiction to  the  distinction  above  taken  in  Banks  v. 
Sutton;    the  case  of  the  Attorney -General  v.   Scott.  ForreBtiss. 
The  only  case  for  the  plaintiff  is  that  of  Otway  v.  Hud- 
son, 2  Vem.  583.   There  it  was  free  bench,  and  is  so 
called  here :  but  it  appears  plain  to  be  only  customary 
dower.     Free.bench  is  merely  a  widow's  estate  in  such 
lands  as  the  husband  dies  seised  of;  not  that  he  is  seised 
of  during  the   coverture,    as  dower  is.     There  were  TiticcS. 
many  circumstances  in  the  case  of  Otway  v.  Hudson ; 
it  was   decreed  on  the  endeavour  of  the  husband  to 
get  the  legal  estate  surrendered,  and  the  refusal  of  the 
trustees;  and  grounded  on  his  will:  but  as  to  the  ge-  Forder».Wade, 
neral  doctrine  at  the  latter  end,  it  is  not  warranted  by 
the  decree."    The  bill  was  dismissed. 

24.  Where  a  man,  immediately  before  his  marriage^  Tit.  32.  e*  26. 
privately  and  secretly  conveys  his  estate  to  a  trustee 

for  himself,  in  order  to  defeat  his  wife  of  dower,  such 
conveyance  will  be  deemed  fraudulent  and  void. 

25.  Before  the  statute  of  Uses,  the  kinff  was  not  en-  Porfeitabie  for 
titled  to   a  use  upon  an  attainder  for  treason  of  the  Tit.iix.2.s.24. 
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cestui  que  use,  as  is  mentioned  in  the  preamble  to  that 
statute  :  so  that  afterwards  trusts  were^  by  an  anah^ 
drawn  from  uses^  also  protected  from  forfeiture^  upon 
an  attainder  of  the  cestui  que  trust  for  high  treason. 
This  produced  the  statute  33  Hen.  8.  c.  20.  by  which  it 
is  enacted^  "  that  if  any  person  shall  be  attainted  or 
convicted  of  high  treason^  the  king  shall  have  as  muck 
benefit  and  advantage  by  such  attainder  as  well  of 
uses^  rights^  entries,  and  conditions,  as  of  possessiong, 
reversions,  remainders,  and  all  other  things,  as  if  it 
had  been  done  and  declared  by  authority  of  parlia- 
ment." 
IRC. 248.  26.  Lord  Hale  has  observed,  that  at  the  time  when 

this  statute  was  made,  there  could  be  no  use  but  that 
which  is  now  called  a  trust ,-  and  although  it  was  de- 
termined in  Abingdon's  case,  that  a  trust  estate  of 
freehold  was  not  forfeited  by  attainder  of  treason,  yet 
that  resolution  could  not  be  reconciled  with  the  sta- 
tute 33  Hen.  8.,  as  the  uses  there  mentioned  couU 
be  nothing  but  trusts;  therefore  he  was  of  opinion^ 
that  upon  an  attainder  for  high  treason  of  the  ceshft 
que  trust  of  an  inheritance,  the  equity  or  trust  was 
forfeited ;  though  possibly  the  land  itscJf  was  not  for- 
feited. 
Bnt  not  for  27.  Whatever  may  be  the  case  in  an  attainder  for 

^^'  high  treason,  it  has  beqn  determined  that  an  attainder 

for  felony  is  not  within  the  statute  33  Hen.  8.     There- 
fore, in  such  a  case,  neither  the  trust  nor  the  land  be- 
comes forfeited ;  for  the  king  has  his  tenant  as  before^ 
namely,  the  trustee. 
Attomey-Ge-       28.  Freeman  Sands  being  attainted  of  felony,  for  the 
i^Hd^'i^a*'  murder  of  his  brother,  and  having  a  trust  estate  in  lands 
^^*  held  of  the  king,  of  which  Sir  George  Sands  had  the 

legal  estate;  the  Attorney-General  preferred  an  in- 
formation in  the  Exchequer  against  Sir  G.  Sands,  to 
have  a  conveyance  of  the  legal  estate  to  the  king.  The 
Court  resolved,  that  although  Freeman  Sands  had  the 
trust  of  the  land  at  the  time  of  his  attainder^  yet  inas- 
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much  as  Sir  G.  Sands  continued  ^seised  of  the  Iands> 
and  so  was  tenant  to  the  king^  though  subject  to  the 
tru8t>  yet  the  trust  was  not  forfeited  to  the  crown :  but 
that  Sir  G.  Sands  should  hold  the  lands  for  his  own 
benefit^  discharged  from  the  trust. 
39..  It  was  decreed  by  Lord  Northinfi1x)n  in  a  modern  ^^^  "u^Ject  to 

fi  •  •  escheat. 

case^  that  a  trust  estate  of  inheritance  does  not  escheat  Burgess «. 
to  the  crown  by  the  death  of  cestui  que  trust  without  30.  *****    ^ 
heirs :  but  that  the  trustee  shall  hold  the  land  discharged 
from  the  trust.     Lord  Mansfield  held^  that  trust  estates 
should  escheat  in  the  same  manner  as  legal  ones^  and 
Lord  Thurlow  appears  to  have  been  of  the  same  ojh- 
nion. 
30.  It  appears  somewhat  doubtful^  whether  trusts  LW>i«to 

crown  debts* 

were  originally  liable  to  crown  debts.  .  But  by  the  sta« 
tute  13  EKz.  c.  4.  it  is  enacted^  that  if  any  person^  "^^  ^* 
who  is  an  accountant^  or  indebted  to  the  crown^ 
shall  purchase  any  lands  in  the  name  of  other  per« 
sons^  to  his  own  use^  all  such  lands  shall  be  taken  for 
the  satis&ction  of  the  debts  due  by  such  persons  to 
the  crown. 
31.  It  was  formerly  held  by  the  Court  of  Chancery,  And  to  .n 

■  iM  iiiviv  1  Other  debts* 

by  analogy  from  the  old  law  of  uses,  that  trust  estates  Bennet «.  boz, 

were  not  subject  to  debts,  nor  assets  in  the  hands  of  ^  ^^^^••^^ 

the  debtor's  heirs.     To  remedy  this,  it  was  enacted  by 

the  statute  of  Frauds,  s.  10. — '^That  it  shall  and  may  »chB.a.c»3. 

be  lawftil  for  every  sheriff  or  other  officer,  to  whom  any 

writ  or  precept  shall  be  directed,  upon  any  judgment, 

statute^  or  recognizance,  to  do,  make,  and  deliver  exe-^ 

cation  unto  the  party  in  that  behalf  suing,  of  all  such 

Jands^   tenements,  &c.  as  any  other  person  or  persons 

shall  be  seised  or  possessed  in  trust  for  him  against 

whom  execution  is  so  sued,  like  as  the  sheriff  or  other 

officer   might  or  ought  to  have  done  if  the  said  party 

against  i/vhom  the  execution  shall  be  so  sued  had  been 

seised  of  such  lands,  tenements,  &c.  of  such  estate  as 

they  be  seised  of  in  trust  for  him  at  the  time  of  the 
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said  execution  sued/ which  lands^  tenements^  &c.,  by 
force  and  virtue  of  such  execution^  shall  accordingly  be 
held  and  enjoyed  freed  and  discharged  from  all  incum- 
brances of  such  person  or. persons  as  shall  he  so  seised  ' 
or  possessed  in  trust  for  the  person  against  whom  such 
execution  shall  be  sued:  and  if  any  cestui  que , trust 
.  shall  die  leaving  a  trust  in  fee  simple  to  descend  to  his 
heir^  then  and  in  every  such  case  such  trust  shall  be 
deemed  and  taken^  and  is  hereby  declared  to  be^  assets 
by  descent ;  and  the  heir  shall  be  liable  to  and  charge* 
able  with  the  obligation  of  his  ancestors^  for  and  by 
reason  of  such  assets^  as  fully  and  amply  as  he  might 
or  ought  to  have  been^  if  the  estate  in  law  had  descended 
to  hfm  in  possession^  in  like  manner  as  the  trust  de- 
scended." 

StTn!'  ^^'*'      ^-  '*  ^^^  ^^^^  ^^^^^  ^^^  ^^  ^  trustee  has  conveyed 

away  the  lands^  by  the  direction  of  the  cestui  que  trust, 
before  execution  is  sued  out^  they  cannot  afterwards  be 
taken  by  the  creditor. 

2Atk.293.  33.  Where  a  trust  estate  descends  on  the  heir  at 

law^  though  it  may  be  necessary  to  resort  to  equity  to 
reduce  it  into  possession^  yet  it  will  be  considered  as 
legale  and  not  equitable  assets;  a  trust  estate  being 
made  assets  by  the  statute. 

Meneinthe        34.  Trust  estates  are  in  all  cases  subject  to  mer^e  in 

Wade «.  Paget,  the  legal  estate^  whenever  both  estates  conie  to  the 

1  Bro.  R.  3o3.  «  ^    i_        ^        ^  /> 

VideOoodnght  same    person^   because  a  man  cannot  be  trustee  for 
^ WcUa,  Tiu    iiimaeif     ^nd  Jq  ^  modern  case  Lord  Thurlow  said  it 

was  universally  true^  that  where  the  estates  unite^  the 
equitable  must  merge  in  the  legal. 
3Ve8.jiui.i26.  35.  In  a  subsequent  case  Lord -Alvanley  said,  ^'An- 
other position  was  maintained  in  a  latitude  that  would 
create  infinite  confusion.  That  where  there  is  in  the 
same  person  a  legal  and  equitable  interest^  the  former 
absorbs  the  latter.  I  admit  that  where  he  has  the  same 
interest  in  both,  he  ceases  to  have  the  equitable  estate, 
and  has  the  legal  estate,  upon  which  this  Court  will  not 
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^tt,  but  leaves  it  to  the  rules  of  law.  But  it  must  be 
understood  always  with  this  restriction^  that  it  holds 
only  where  the  legal  and  equitable  estates  are  co-exten« 
«ive^  and  commensurate :  but  I  do  not  by  any  means 
admits  that  where  he  has  the  whole  legal  estate  and  a 
partial  equitable  estate,  the  latter  sinks  into  the  former ; 
for  it  would  be  a  disadvantage  to  him/' 

36.  It  is  a  rule  of  law  that  in  an  ejectment  the  plain-  where  «iMrar 

^  *■  estate  is  a  bar 

tiff  must  recover  upon  the  strength  of  his  own  title;  in  ejectment. 
and  cannot  found  his  claim  on  the  weakness  of  that  of 
the  defendant ;  for  possession  has  given  the  defendant  a 
ri^ht  against  every  man  who  cannot  shew  a  good  title. 
The  party  who  would  change  the  possession  must  first 
establish  a  legal  title  in  himself:  therefore  where  it  can 
be  shewn  by  the  defendant  that  the  legal  title  is  not  in 
the  plaintiff,  he  cannot  recover  in  the  action. 

37.  It  was  formerly  held  that  an  outstanding  legal  es-  J Borr.  1901. 
tate  should  not  be  set  up  as  a  bar  in  ejectment  to'the  Doug.  721. 
cestui  que  trusty  where  he  was  entitled  to  the  benefit  of 
the  whole  legal  estate.     But  Lord  Mansfield  has  said^ 
the  rule  only  was^  that  the  legal  estate  should  not  be  set 
up^  to  defeat  the  cestui  que  trusty  in  a  clear  case ;  for 
where  the  trust  was  perfectly  manifest^  the  rule  stood 
upon  strong  and  beneficial  principles ;  because  in  eject- 
ment the  question  was^  who  was  entitled  to  the  pos* 
session.     But  if  a  trust  was  doubtful^  a  court  of  law 
would  not  decide  upon  it  in  an  ejectment ;  it  must  be 
put  into  another  way  of  inquiry. 

38.  This  doctrine  has  been  denied  by  Lord  Kenyon^  sTem  r.122. 
who  has  said^  that  ''  if  it  appear  in  a  special  verdict^  or 

a  special  case,  that  the  legal  estate  is  outstanding  in 
another  person^  the  party  not  clothed  with  that  legal  es- 
tate cannot  recover  in  a  court  of  law.  And  in  this  re- 
spect I  cannot  distinguish  between  the  case  of  an  eject- 
ment brought  by  a  trustee  against  the  cestui  que  trust, 
.and  an  ejectment  brought  by  any  other  person."  ^^^ 

39.  In  the  case  of  Lade  v.  Holford^  it  appears. to  ^f/g*"** 
:have  beea  agrreed  that  where  the  beneficial  occupation  sumed,  3  but. 
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of  a  trust  estate  by  the  person  entitled  to  it  has  gitea 
reason  to  suppose  that  there  was  a  conveyance  of  the 
legal  estate  to  the  person  who  was  equitably  entitled  to 
it^  a  jury  may  be  directed  to  presume  such  a  contey- 
ance.  And  this  doctrine  is  confirmed  by  the  following 
case: — 
™«»y  ••  ,  40.  Upon  a  bill  in  Chancery  for  the  specific  pcrfonn- 
2394   '  ance  of  an  agreement  to  purchase  a  farm^  the  defend- 

ant objected  to  the  title.  The  estate  appeared  to  have 
been  conveyed  in  1694  by  way  of  indemnity ;  and  as  to 
one  moiety  of  the  estate^  there  was  no  provision  for  re- 
conveying  it ;  as  to  the  other  moiety  there  was  such  a 
provision  after  the  death  of  two  persons  then  livings  and 
eleven  years  after.  In  a  family  settlement  executed  ia 
1694^  the  conveyance  of  1664  was  excepted^  From 
that  time  no  notice  was  taken  of  it ;  but  the  estate  was 
conveyed  by  the  persons  in  possession^  as  if  they  were 
seised  of  the  legal  estate.  So  that  the  owners  had  acted 
as  proprietors  of  the  fee  simple  for  a  hundred  and  forty 
years ;  and  no  claim  appeared  to  have  ever  been  made 
on  the  estate^  under  the  deed  of  indemnity.  The  ob- 
jection to  the  title  was  founded  on  the  legal  estate's 
being  outstanding.  To  which  it  was  answered^  that  a 
reconveyance  of  it  ought  to  be  presumed. 

Sir  W.  Grant  said^  that  length  of  time  did  not,  of  it- 
self^ fiimish  the  same  sort  of  presumption,  in  this  case, 
that  it  did  in  a  case  of  adverse  possession.  Long  con- 
tinued possession  implied  title  ;  as,  if  there  v^as  a  dif- 
ferent right,  the  probability  was,  that  it  would  hare 
been  asserted.  But  undisturbed  enjoyment  did  not 
shew  whether  the  title  was  equitable  or  legal.  It  did 
not  follow  however  that  a  conveyance  of  the  l^al  es- 
tate could  not  be  the  subject  of  presumption ;  though 
the  presumption  was  made  upon  a  different  groand. 
Lord  Kenyon,  though  disinclined  to  permit  ejectments 
to  be  maintained  upon  equitable  titles,  always  admitted 
that  it  might  be  left  to  the  jury  to  presume  a  convej* 
ftnce.of  the  legal  estltte.    Oii  what  ground  Wtts  sock 


TitU  XII.  Trust.  Ch.  II.  «.  40. 


451 


preBiHftplton  Co  ht  made  ?    Od  diisj  that  what  ought  to 
kare   been  done  diould  be  presumed  to  have  been 
done :  when  the  purpose  was  answered  for  which  the 
legal  estate  was  convey6d^  it  ought  to  be  raconveyed^ 
Prefttimptions  did  not  always  proceed  on  a  belief  that 
the  thing  presumed  had  actually  taken  place.     Grants 
were  frequently  presuniedi  as  Lord  Mapsfield  had  aaid^  Cowp.  215. 
merely  for  the  purpose^  and  from  a  principle  of  quiet- 
ing the  possession.     There  was  as  much  occasion  for 
presuming  conveyances  of  legal  estates  :  as  otherwise 
titles  must  for  ever  remain  imperfect^  and  in  many  re- 
spects unavailable ;  when^  from  length  of  time^  it  be- 
came impossible  to  discover  in  whom  the  legal  estate^ 
if  outstandings  was  actually  vested.     If  it  could  be  as- 
certained at  what  period  the  legal  estate  ought  to  have 
been  reconveyed^  he  saw  no  reason  why  the  presump- 
tion of  its  being  reconveyed  at  that  period  should  not 
he  made.     The  difficulty  was^  that  by  the  deed  of  1664 
it  was  only  as  to  a  moiety  of  the  estate^  that  any  time 
^was  limited  for  the  reconveyance.     It  could  not  how- 
ever be  meant  that  the  legal  estate  in  any  part  should 
continue  outstanding  for  ever.     The  conveyance  of  it 
was  made  for  a  purpose  that  must  have  some  limit.     It 
ivas  by  way  of  security  against  the  eviction  of  another 
estate.     At  what  precise  moment  the  danger  of  eviction 
ceased  it  was  impossible  to  say :  but  if  the  time  that 
had  elapsed  without  claim^  one  hundred  and  forty  years^ 
did  not  furnish  the  inference  that  none  could  be  made^ 
he  did  not  know  what  period  would  be  sufficient  for 
that  purpose.     Mere  possibilities  ought  not  to  be  re- 
garded.    The  Courts  as  Lord  Hardwicke  said  in  the 
caae  of  Lyddall  v.  Weston,  f'  must  govern  itself  by  a  3Atiu  w. 
moral  certainty ;  for  it  is  impossible,  in  the  nature  of 
things,  there  should  be  a  mathematical  certainty  of  a 
g^ood  title.''    The  evidence  of  actual  reconveyance  was 
slight,  and  inconclusive.     But  on  the  general  grounds 
be  had  before  stated,  he  conceived  there  was  no  court 
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before  which  a  question  concerning  this  title  could  come, 
that  would  not  under  all  the  circumstances  of  the  case 
presume^  or  direct  a  jury  to  presume,  that  the  l^al  es* 
Doev.RMd,    tate  had  been  reconveyed.    It  was  therefore  such  a 

title  as  a  purchaser  might  safely  take.    And  decreed  ac- 
cordingly. 
The  decree  was  a£Srmed  bv  Lord  Erskine. 


5Btf]i.&  Aid. 
232. 
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CHAP.  Ill, 


Ruks  hy  which  Trust  Terms  are  Governed. 


Sect.    1.  Terms  in  Grosi. 

0.  Terms  attendant  an  the 

Inheritance. 
0.  Hozs  Terms  become  at» 
tendant* 
91.  When  a  Term  is  in 

Gross. 
26.  A  Term  attendant  may 
•  become   a  Term   in 

Gross. 
28.  Terms   attendant    are 
Part  of  the  Inherit- 
ance. 

30.  Are  real  Assets. 

31.  Not  forfeited  /or  Fe- 

lony. 
3^  Trust  Terms  willpro- 


Sect.  tect  Purchasers  firom 

mesne  Incumbrance^ 
38.  And  also  firom  Dower. 
43.  Must  be  assigned  to  a 

Trustee  for  the  Pur* 

chaser. 
45.  A  Term  wUl  not  pro* 

tect  the  Heir  from 

Dower* 

48.  Nor  the  Assignees  of  a 

Bankn^t. 

49.  Neither    Jointure  nor 

Curtesy  barred  by  m 
Term. 
51.  Where  a  Term  is  a 
Bar  in  ^fectment. 


Section  I. 

The  principles  upon  which  terms  for  years  are  held  Tenukgroti. 
not  to  be  affected  by  the  statute  of  Uses  have  been  al- 
ready explained ;  it  will  now  therefore  be  only  neces- 
sary to  state  the  rules  by  which  they  are  governed. 

Terms  for  years  are  either  vested  in  trustees  for  the 
use  of  particular  persons  not  entitled  to  the  freehold 
and  inheritance  of  the  lands^  or  for  particular  purposes^ 
in  which  cases  they  are  called  terms  in  gross ;  and  the 
persons  entitled  to  the  beneficial  interest  have  a  xight 
in  equity  to  ciall  on  the  trustees^  or  persons  possessed 
of  the  legal  estate  in  such  tenns^  for  the  rents  and  pro* 
fitSj  and  also  for  ftp  assignment  of  the  terms. 


454 


AtUe^  c  2.  s.  6. 


T&L  8.  c.  1. 

Free.  inCluu 

418. 

1  Inst.  351  a. 

n.  1. 


King  V.  Ballety 
3  Vern.  248. 


Creditor!  of 
Sir  C.  CoZy 
lit.  15.  c.  3. 


Tit  38.  c.  19. 
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heritance* 


Title  X\\.  Trust.  CA.  III.  «.  2— 6. 

2.  The  cestui  que  trust  of  a  term  in  gross  has  the 
same' power  of  alienating  and  devising  it^  as  if  he  had 
the  legal  estate.  It  should  however  be  observed,  that 
the  stat.  1  Rich.  3.  does  not  extend  to  trust  terms ;  and 
therefore  an  assignment  of  the  trust  of  a  term,  by  the 
cestui  que  trust j  will  not  pass  the  legal  estate  in  the  term. 

3.  The  right  to  a  trust  term  in  gross,  vests  in  the 
executors  or  administrators  of  the  cestui  que  trust; 
and  where  a  married  woman  is  cestui  que  trust  of  a 
term,  her  husband  has  the  same  rights  as  if  she  had  the 
legal  estate. 

4.  It  is  said  in  Vernon's  Reports,  that  the  trust  of 
a  term  is  not  assets  at  law,  within  the  statute  of  Frauds, 
for  that  statute  only  extends  to  a  trust  of  lands  held  in 
fee  simple*  But  it  is  equitable  assets,  in  the  hands  of 
the  executor. 

5.  Terms  of  this  kind  are  in  general  governed  by 
the  same  rules  as  legal  ones ;  except  that  trust  terms 
in  gross  are  capable  of  being  settled  in  a  manner  not 
allowed  in  the  limitation  of  legal  terms ;  of  which  an 
account  will  be  given  hereafter. 

6.  When  terms  for  years  became  fully  established, 
and  the  interest  of  the  termor  was  secured  against  the 
effect  of  fictitious  recoveries,  long  terms  were  firequend? 
created;  and  although  the  purposes  for  which  such 
terms  had  been  raised  were  fully  satisfied,  still  the 
terms,  not  being  surrendered,  continued  to  eiust,  the 
legal  interest  remaining  in  the  personal  representatives 
of  the  pel^ons  to  whom  they  were  originally  limited. 
But  as  the  owners  of  the  inheritance  were  entitled  to 
the  benefit  of  them,  the  Court  of  Chancery  deemed 
them  to  be  in  fact  united  to  the  inheritance,  from  wUdi 
they  acquired  the  name  of  terms  attendant  on  the  inhe- 
ritance ;  for  otherwise  the  right  to  sneh  Aenas  iifould 
have  gone  to  the  executors  or  admijiistcalors  of  the 
piersons  entitled  to  the  trurts  of  them,  as  pfeirt  of  their 
personal  estate;  and  Ike  freehold  and  inheritance  ^i 
the  lands  would  descend  to  <he  lieir  at  hm. 
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7.  Thus  Lord  Hardwicke  has  said,  ^^  The  atten-  SH^'^^^jr  •• 
dancy  of  terms  for  years  upon  the  inhentance,  is  the  i  Term  a.  763. 
creation  of  a  court  of  equity ;  invented  partly  to  pro- 
tect real  property,  and  partly  to  keep  it  in  the  right 
channel.     In  order  to  it,  this  court  framed  the  dis- 
tinction between  such  attendant  terms,  and  terms  in 
gross;  notwithstanding  that  in  the  consideration  of 
the  common  law  they  are  both  the  same,  and  equally 
keep  out  the  owner  of  the  fee  so  long  as  they  subsist. 
But  as  equity  always  considers  who  has  the  right  in 
conscience  to  the  land,  and  on  that  ground  makes 
one  man  a  trustee  for  another;  and  as  the  common 
law  allows  the  possession  of  the  tenant  for  years  to  be 
the  possession  of  the  owner  of  the  freehold ;  this  court 
said,  where  the  tenant  for  years  is  but  a  trustee  for  the 
owner  of  the  inheritance,  he  shall  not  keep  out  his 
cestui  que  trust ;  nor  pari  raliane,  obstruct  him  in  doing 
any  acts  of  ownership,  or  in  making  any  assurances  of 
his  estate.     Therefore,  in  equity,  such  a  term  for  years 
shall  yield,  ply,  and  be  moulded,  according  to  the  uses, 
estates,  or  chaiges  which  the  owner  of  the  inheritance 
declares  or  carves  out  of  the  fee.    Thus  the  dominion 
of  real  property  was  kept  entire/' 

8.  Mr.  Feame  has  also  observed,   that  ''  without  CoUect  Jur. 
such  attendancy,  property  in  the  same  lands,  united 
in  the  same  owner,  would  take  different  channels ;  the 
dominion  of  real  estates,  instead  of  being  entire,  become 
split  and  divided  between  the  personal  and  real  repre- 
sentatives ;  and  indeed  leave  the  real  representatives 
very  little  but  the  mere  name  of  property.     For  an  in- 
heritance expectant  on  a  term  of  any  considerable 
duration  is  of  very  little  value.     So  necessary  therefore 
is  the  attendancy  of  terms,  under  the  circumstances 
above  mentioned,  to  keep  real  estates  in  a  right  channel^ 
that  the  very  existence  of  real  property,  as  distinguished 
from  the  personal^  seems  in  a  great  measure  to  depend 
upon  it.    For  as  there  are  few  estates  in  which  there 
are  not  such  termsj  if  they  are  not  tq  be  considered  aa 
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attendant^  the  whole  substance  and  value  of  the  estate 

would  in  them  devolve  to  the  executor^  as  personal 

property ;  whilst  the  heir  or  real  representative  would 

be  left  destitute  of  every  thing;  but  the  shadow  of  the 

inheritance.'' 

9.  A  term  may  become  attendant  on  the  inheritance, 
either  by  an  express  declaration  of  trust,  or  by  im* 
plication  of  law.  Thus  where  a  satisfied  term  is 
assigned  to  a  trustee^  upon  an  express  trust  to  attend 
the  inheritance,  the  owner  of  such  inheritance  acquires 
a  right  to  the  term  by  the  declaration  of  the  parties. 
But  there  are  many  cases  where  no  such  declaration  is 
made ;  and  then  it  becomes  a  question,  in  equity,  whe- 
ther it  is  a  term  in  gross,  or  a  term  attendant. 

10.  In  consequence  of  the  maxim  in  equity  that 
*'  that  should  have  the  satisfaction,  which  has  sustained 
the  loss;"  it  has  been  often  determined,  that  where  a 
term  is  carved  out  of  the  inheritance  for  any  particudar 
purpose,  when  that  purpose  is  satisfied,  the  term  be- 
comes attendant  on  the  inheritance ;  for  the  inheritance 
sustains  the  loss  by  keeping  the  term  on  foot,  aad 
therefore  should  have  it  in  satisfaction. 

11.  A  woman  before  marriage  raised  a  term  of  1,000 
years,  upon  trust  that  her .  intended  husband  should 
receive  the  profits  during  their  joint  lives;  if  they 
should  have  any  children,  in  trust  for  such  children 
during  the  residue  of  the  term.  The  husband  died 
without  children;  the  wife  survived,  married  another 
husbandj  who  survived,  and  took  out  administration  to 
her.  The  question  was,  whether  the  term  should  go 
to  the  husband,  or  attend  the  inheritance.  Lord  Cowper 
said,  this  was  only  an  unskilful  declaration,  not  the 
intent  of  the  party :  the  particular  purpose  being  served, 
it  must  attend  the  inheritance.  If  the  term  and  inhe- 
ritance had  been  in  the  same  hands,  it  would  have 
merged  ;  so  here  it  should  be  attendant  in  equity. 

13.  Lord  and  Lady  Huntingdon  settled  lands  which 
were  the  estate  of  LAdy'H.  to  the  use  of  Lady  H.  for 
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',  remainder  to  their  eldest  son  in  tail ;  with  a  power 
to  Lord  and  Lady  H.  to  revoke  and  limit  new  uses/ 
Lord  H.  prevafled  on  Lady  H.  to  exercise  this  power  so 
&r  as  to  demise  the  premises  for  1,000  years  by  way  of 
mortgag^e^  for  raising  4^5002.  for  Lord  H.  who  cove- 
nanted to  pay  off  the  money.  Lord  H.  paid  off  the 
mortgage^  took  an  assignment  of  the  term  to  a  trustee 
for  himself,  and  devised  it  for  the  benefit  of  his  younger 
children.  Upon  the  death  of  Lord  H.  his  eldest  son, 
who  took  the  inheritance,  filed  his  bill  against  the  per* 
sonal  representatives  of  his  father^  and  the  trustees  of 
the  term,  praying  that  it  might  be  assigned  to  attend 
the  inheritance,  free  from  incumbrances.  Lord  K. 
Wright  decreed  that  the  plaintiff  must  redeem  the 
mortgage.  But  on  an  appeal  to  the  House  of  Lords, 
the  decree  was  reversed,  and  the  term  directed  to  be 
assigned  to  the  appellant ;  because,  when  Lord  H.  paid 
off  the  mortgage,  the  purpose  for  which  the  term  was 
created  being  satisfied,  it  became  attendant  on  the  DtMiaonw. 

.    »        •.  Foley,  mnte, 

inhentance.  ci, 

13.  Where  a  person  purchases  the  freehold  and 
inheritance  of  lands  in  his  own  name,  and  obtains  ah 
assignment  of  an  outstanding  term  to  a  trustee  for  him- 
self ;  such  term  will  be  considered  as  attendant  on  the 
inheritance. 

14.  R.  Tiffin  purchased  a  freehold  estate,  took  the  Tiffin  v.  tuko, 
conveyance  in  his  own  name,  and  an  assignment  of  wbudiarcii  r. 
a  mortgage  term  for  years  in  the  names  of  two  trustees.  ^p.'wmr236. 
Lord  Nottingham  held  that  this  term  was  attendant  on  ^  ^^^  ^^4. 
the  inheritance. 

15.  J.  Hoole  took  an  assignment  of  a  term  for  years,  Ooodrightv. 
which  was  in  mortgage  to  one  Shepherd,  who  was  a  2WUii!r.329. 
trustee  for  him ;  and  afterwards  purchased  the  inherit- 
ance  of  the  same  premises  in  his  own  name.     Lord 

C.  J.  Wilmot  said,  when  Hoole  purchased  the  fee^  he 
became  both  the  hand  to  receive^  and  the  hand  to  pay 
off  the  mortgage  money.  It  wrought  an  extinguish- 
ment of.  the  debt  due  on  the .  mortgage,  and  the  term 
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WM  gone ;  though  not  extinguished  in  point  of  laWf 
because  it  was  in  Shepherd.  Yet  it  became  attendant 
on  the  inheritance ;  and  must  follow  it  in  point  of  bw, 
as  much  as  if  it  had  been  made  to  do  «o  by  the  act  of 
the  party. 

16.  Where  a  person  takes  a  conveyance  of  the  free- 
hold  in  the  name  of  a  trustee^  and  an  assignment  of  the 
term  in  his  own  name^  the  consequence  is  the  same. 

17.  A  woman  took  a  mortgage  for  1000  years  in  the 
name  of  her  brother^  afterwards  purchased  the  inherit- 
ance in  the  name  of  another^  and  the  term  of  years  was 
assigned  to  her.  The  question  was^  whether  this  term 
belonged  to  the  heir^  or  the  personal  representative. 
A  difference  was  taken  at  the  bar^  namely^  that  if  she 
had  first  purchased  the  fee^  and  afterwards  the  lefise^  H 
should  wait  on  the  inheritance :  but  here  the  lease  ws9 
first  in  her. 

Lord  K.  North  said^  there  was  no  difference  in 
reason ;  and  decreed  that  the  heir  should  have  the 
lease,  to  attend  the  inheritance. 

18.  A  citizen  and  freeman  of  London,  possessed  of  a 
lease  of  lands,  bought  the  reversion  and  inheritance, 
and  died.  The  question  was,  whether,  as  there  was  no 
declaration  that  this  lease  should  attend  the  inheritance, 
it  was  part  of  the  personal  estate  of  the  purchaser. 
Decreed  that  it  was  attendant  upon  the  inheritance; 
and,  upon  a  re-^hearing,  the  decree  was  affirmed  by 
Lord  K.  Noilh. 

19.  It  may  be  collected  from  the  preceding  cases, 
that  whenever  a  term  would  merge  in  the  inheritance, 
if  both  were  in  the  same  person,  it  shall  be  considered 
as  attendant  on  the  inheritance.  And  in  the  following 
modern  case  it  was  resolved  that  where  a  person^  having 
a  term  for  years,  contracted  for  the  purchase  of  the 
inheritance,  and  died  without  having  a  conveyance  of 
it^  the  term  was  attendant. 

SO.  A  bill  was  ^led  by  residuary  devisen  and  lega* 
^«es^  praying  that  the  will  might  be  estabMshedj  Ac; 
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that  the  plaiptiflB^  mig^bt  be  declared  entitled  to  tbe  b^^ 
n$^t  of  a  contract  by  the  testator^  to  purchase  an 
estate^  and  the  contract  completed.  The  testator  ha4 
«niered  into, the  contract^  after  the  execution  of  big 
wiS^  for  the  purphase  of  the  inheritance  of  the  estate^ 
bi^ng;  at  that  time  leasee  of  the  premises  for  a  term  of 
years;  and  died  before  any  conveyance  was  niad$» 
The  plaintiffs  therefore^  if  the  court  should  be  of  opi^ 
nion  that  they  were  not  entitled  to  the  benefit  of  tk9 
eoptmct^  claimed  the  residue  of  the  term^  as  residuary 
legatees.  The  defendant^  the  heir  at  law^  claiiped  the 
inheritance  of  the  estate  contracted  for,  praying  that 
the  purchase  might  be  completed  out  of  the  personal 
estate ;  insisting  that  the  testator  became  seised  of  the 
inheritance  from  the  date  of  the  contract,  and  that  the 
term  was  attendant  upon  the  inheritance. 

Sir  W.  Grants  M.  R.-r— ''  I  take  the  case  to  be  thip : 
the  testator  had  a  lease  in  his  own  name,  hqid  cofji- 
tracted  for  the  purchase  of  the  inheritance,  and  died  < 
before  the  conveyance  to  him  was  completed,  paving 
contracted  for  the  purchase  pf  the  inheritance,  he 
became  complete  owner  of  the  whole  estate.  For  it 
is  clear  in  this  court,  a  party,  who  has  contracted  for 
the  purchase  ^f  an  estate,  is  equitably  owner;  the 
vendor  is  a  trustee  for  him.  If  he  had,  by  his  will, 
afterwards  disposed  of  all  his  lands,  this  estate  would 
have  passed  by  that  will.  I  thought  it  had  been  long 
establishedj  that  where  the  same  person  has  the  inhe- 
ritance and  the  term  in  himself,  though  he  has  in 
one  the  equitable  interest,  and  the  legal  estate  in  the 
other,  the  inheritance  draws  to  itself  the  terni>  and 
makes  it  attendant.  That  appears  from  Whitchurch 
V.  Whitchurch,  Goodright  and  Shales,  and  many  other 
cases.    Declare  the  heir  at  law  entitled  to  the  premises 

described  in  the  term/' 

2.1.  The  trust  of  a  term  fojr  years  may  however  wjieii»t«rm 

18  ID  flPOH. 

bel(H|g  to  the  person  seised  of^  or  entitled  to  the  inhe- 
ritance ;  and  yet  the  term  may  not  be  attendant.    For 
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where  a  person  indicates  in  any  manner  an  intention  of 
separating^  a  term  from  the  inheritance,  it  will  be  consi- 
dered as  a  term  in  gross. 
i^^i  %.  A.  being  seised  in  fee,  demised  his  estate  to  a 
trustee  for  99  years,  in  trust  for  himself  and  his  wife 
for  their  lives,  and  the  life  of  the  survivor,  and  after- 
wards in  trust  for  the  heirs  of  their  bodies ;  in  default 
of  such  issue,  to  the  heirs  of  tlie  body  of  the  husband, 
remainder  to  the  heirs  of  the  survivor.  They  had 
issue  a  son :  the  husband  died ;  after  which  the  son 
died  in  the  lifetime  of  his  mother,  who  took  out  ad- 
ministration to  her  husband  and  son,  and  assigned 
the  term. 

After  the  death  of  the  wife,  it  was  contended  by  the 
heir  of  A.  that  all  the  trusts  of  this  term  either  became 
void  by  accident,  or  were  so  in  their  creation ;  so  that 
the  term  had  no  subsistence  for  the  benefit  of  the  per- 
sonal representatives  of  any  of  the  parties ;  but  should 
be  considered  as  attendant  on  the  inheritance.  It  was, 
however,  decreed  by  Sir  J.  Jekyll,  that  this  term  should 
not  be  attendant  on  the  inheritance ;  for  that  the  party 
who  raised  it,  and  had  power  to  sever  it  from  the  inhe- 
ritance, shewed  his  intention  to  do  so,  by  limiting  the 
trust  to  the  survivor  of  him  and  his  wife,  and  the  heirs 
of  the  survivor ;  whichj  though  it  was  a  void  Hmitation, 
yet  sufficed  to  shew  his  intent  to  sever  such  term  from 
the  reversion. 

23.  Where  there  is  an  intervening  legal  estate  and 
beneficial  interest  between  the  term  and  the  inherit- 
ance, the  term  will  be  considered  to  be  in  gross ;  because 
in  that  case  it  would  not  merge  in  the  inheritance. 
sco*.tr.  24.  Sir  A.  Chadwick  purchased  an   estate  in  fee 

iBro.R.69.  simple  from  Mrs.  Rudger.  There  being  an  outstand- 
ing term  in  a  trustee,  a  derivative  lease  of  it  was 
granted  to  a  trustee  for  Sir  A.  C,  with  a  nominal 
reversion  of  eleven  days  to  the  trustee  of  Mra.  R. 
The  question  was,  whether  this  term  vms  in  gross,  wr 
attendant. 
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Lord  Thurlow  said^  every  term  standing  out  was, 
at  law,  a  term  in  gross.  If  it  was  different  in  equity, 
it  must  be  by  affecting  the  person  holding  the  term, 
with  a  trust,  to  attend  the  inheritance.  This  might 
be  by  two  ways;  by  express  declaration;  and  then, 
•whether  the  term  would,  or  would  not  merge,  and 
whether  the  reversion  were  real,  or  only  nominal,  it 
must  be  attendant  on  the  inheritance.  Here  it  was 
not  upon  express  declaration ;  then  it  must  arise  from 
implication  of  law,  founded  on  the  statute  of  Frauds, 
which  forbids  any  trust,  except  by  writing  or  impli- 
cation of  law.  It  was  said  to  be  extremely  plain  that 
Sir  A.  C.  meant  to  consolidate  the  interests :  this  was 
begging  the  question.  It  was  true,  he  meant  to  take 
the  largest  interest  he  could :  but  it  was  by  no  means 
apparent  that  he  meant  to  consolidate  the  interests. 
He  laid  no  stress  an  the  days  of  reversion,  for  it  was 
meant  only  as  a  nominal  reversion :  during  that  time 
the  rent  would  be  to  the  original  lessor  ;  but  thty  did  not 
mean  to  reserve  a  substantial  interest. 

It  would  be  necessary  there  should  be  an  express 
trust  to  make  this  attendant  on  the  inheritance.  The 
transaction  did  not  supply  a  necessary  construction 
of  law.  It  was  a  very  nice  and  new  point,  whether 
the  intent  to  purchase  the  whole  interest  was  suffi- 
cient to  make  the  term  attendant  upon  the  inheritance. 
The  impossibility  he  was  under  of  purchasing  the  whole, 
rendered  an  express  declaration  necessary  to  make  it 
attend  the  inheritance. 

25.  Mr.  Sugden  has  observed  on  this  case,  that  it  jJ^'j^J™** 
seemed  impossible  to  reconcile  those  parts  of  the  judg-  9  vet.  5io. 
ment  which  are  pjrinted  in  Italics.     But  that  it  appeared  VoL2.  297.' 
Irom  an  opinion  of  Mr.  Fearne's,  in  consequence  of 
which  the  cause  was  reheard^  that  rents  were  reserved 
upon  the  leases  granted  by  the  trustees  to  Sir  A.  C, 
and  the  usual  covenants  were  entered  into  by  him ;  the 
trustees  being  restrained  to  that  mode  of  making  a  title 
by  their  trust,  which  required  a  reservation  of  rent. 


a<id  the  asual  covenante :  this  fit^t  At  OHM  re^flctM 
every  part  of  the  judgmeitt.  LbfA  fhiiildw  waA  rf 
opiilioli^  that  the  refrer^fl  itself  Was  iiAttiaterial ;  hat 
that  th<i  tents  reserved  by  the  lea^e^  ii^nderdd  ati  express 
d^lAratidn  necessary^  ti>  make  the  terms  attend  the 
inheritance.  Mr.  Feamef  was  alsa  of  o]rfni6ii^  that  the 
terms  wotild  not  be  att^ndant^  if  th«re  wad  any  iMer- 
Veniilg  eirtate,  and  ben^fidal  intereMj  in  alky  ttird 
^rson ;  to  divide  the  owlneilship  df  tti6  fJettn  fit)tn  the 
inheritfince.  But  a^  he  Wm  told  that  the  remtt^  ft§ef^ti 
to  the  trustees  upcm  the  tiferms  Wer6  afteiitardA  piir- 
chased  by  Sir  A.  C,  he  thought  the  terms  did  itt^ad 
fh6  inheritance,  klthdugh  there  Vm^  Aot  an  express 
declaratidfl  for  that  purj^ose ;  and  he  expressly  dellv^^ 
his  opitiioh,  subject  to  this  fact.  Which  he  had  learfied 
from  verbal  information  only.  By  Lord  Thiiriow's 
decree  on  the  rehearing,  it  appeitrs  cleal4y  Ihat  the 
rents  w6re  not  purchased ;  and  conse()uen%  that  Mr. 
Feame  was  misinformed. 

A  term  It-  26.  In  the  case  of  Willoughby  4).  WiBduafhby,  Ldrd 

become  e  term  HardWicke  says — '^^  A  term  attendaht  dta  the  inheritance 
^'^^  may  be  disannexed,  aild  turned  into  a  term  in  gross,  by 
the  Absolute  owner  of  the  inheritance ;  and  so  it  is  ad- 
mitted by  Serjeant  Maynard  in  the  Diike  at  Norfolk's 

3  Che.  ca  46.    Case :  or  it  may  be  made  to  became  a  tehn  iti  trdm, 

upon  a  Contingency  according  t6  th€  feikrfiltloh  fn  Aat 
case." 

9  Mod.  127.        27.  S6  it  is  said  by  Lord  Commisdioner  Ilaymoad, 

that  where  a  man  has  a  term  for  y^ars;  whkib^  by  in- 
teAdmeitt  of  law  only,  attends  th6  InhMttiice,  cerbdnly 
he  has  a  poW<er  to  sever  such  a  term  from  the  ifilMit- 
ance,  if  he  should  assign  it  td  one  man,  ttnd  tti6ttg^ 
the  inheritance  to  another ;  in  irach  case  the  CefM  WouM 
i^ot  ftttend  the  inheritance,  but  become  it  ter^  in  gttw. 

?J^*^'      38.  Teriits  attendant  oh  th*  itifaerMaKiee  Site  tm- 

alls  ■re  pars 

oftheiiiiicrit.  ^idered  lis  absolutely  atknexied  to  the  iftb«fitttite«^  iitd 

mice.  "^  A 

1  Vent.  194.    MTe  ^erefCHTe  not  subject  to  ihMe  ruteM  by  wndl  IMM 
mL^29^'     itt  ^rMs  at«  gdverned.    They  IbfloW  4M  iOi^Mtidlll 
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made  of  the  Inheritance^  and  ako  the  descent  to  the 
heir;  are  capable  of  heltig  entailed^  atid  limited  Over 
hUet  a  general  failure  of  issue ;  protided  the  inherit- 
ance is  limited  in  the  same  manner.  And  where  a 
common  recovery  is  suffered  of  the  inheritance>  it  will 
bar  the  entail  and  remainders' over  of  the  termy  as  well 
as  those  of  the  freehold ;  for  the  term  can  no  long^er 
attend  an  estate  tail  Whi<^h  is  destroyed ;  nor  cati  the 
trustee^  who  is  but  an  instrument  to  protect  others^  likve 
the  t^rm  to  his  own  use  t  so  that  it  must  thenceforth  ^  Term  i.  tU. 
attend  on  the  inheritance  in  fee. 

39.  A  terni  which  is  attendant  on  the  inheritatice  is 
so  fully  considered  as  part  of  it^  and  conjoified  to  it^ 
and  not  as  a  chattel  real^  that  it  does  not  pass  by  a  win 
of  chbttek ;  but  only  by  a  will  executed  in  such  a  manner  Tit.  38.  c.  5. 
as  is  required  to  pass  freehold  estates. 

30.  Terms  attendant  on   the  inheritance  are  real  ArereaiaMeti. 

Tit.  1* 

assets  in  the  hand6  of  the  heir^  for  the  payment  of  aH 
such  debts  as  are  chargeable  on  the  inheritance ;  be-  Thrnzton  v. 
cause  such  terms  are  atinexed  to  the  inheritaiieei  Whieh  oenmif' 
is  real  assets.    And  where  the  inheritance  is  in  trustees^  *  ^*"*  ^^' 
and  a  person  has  a  tertn  in  his  own  rights  which  ii  at- 
tendant on  the  inheritance^  and  dies  indebted^  the  tenta  Oowmv. 
will  be  liable  to  hit  debts ;  for  it  is  assets  at  law^  6nd  i  Vem.  W 
equity  follows  the  law. 

31.  It  was  determined  in  the  case  of  the  Attortiey-  NotfoffcHad 
General  v.  Sir  6.  Sands^  that  the  trust  of  a  term^  at-  ^Le^IT 
tendant  on  the  inheritance  was  not  forfeited  by  the 
attainder  for  felony  of  the  cestui  que  trust;  because  it   * 

was  no  more  than  an  aiccessary  to  the  inheritance^ 
nrhich  was  not  forfeited. 

32.  One  of  the  ^reat  obiects  of  the  common  law  is  to  Tru«*  •«>• 

"  •*  ,        protect  par- 

protect  and  secure  honest  purchascfrs  from   all  prior  chMenfrom 

claims  and  incumbrances.     It  is  to  thi*  principle  that  wmicL 

fines  and  nonclaim^  descents  which  take  away  eiitries^ 

and  collateral  warranties^  owe  their  origin  and  effect. 

The  courts  of  equity^  whose  duty  it  is  to  follow  the 

common  law^  teon  adapted  Uie  sanle  doctriae ;  and  kid 
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iAb.Eq.333.  it  down  88  a  ruIe.  that  an  honest  purchaser,  withoot 
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'  notice  of  any  defect  in  the  title  to  the  lands  purchased, 
shirie7».Fu[g»  OF  of  anv  incumbrance  on  them^  at  the  time  of  his 
1  Vera.  52.  '  puFchasc^  shall  not  have  his  title  impeached  in  equity, 
slun^l  Neither  shall  he  be  compelled  to  discover  any  writings 
2Vet.JttiL454.  ^j.  other  things  which  may  weaken  it ;  nor  will  the 

Court  of  Chancery  take  from  him  any  advantage  by 
which  he  may  defend  himself  at  law. 
R^c?3.^'        ^'  ^^  consequence  of  these  principles^  it  has  been 
*  ^  **  3.        long  settled  by  the  Court  of  Chancery,  that  where  t 

person  purchases  an  estate,  without  having  notice,  at 
the  time  of  his  purchase,  of  any  incumbrance  affect- 
ing it ;  if  he  afterwards  finds  out  that  there  are  incum^ 
brances,  and  upon  such  discovery  obtains  an  assign- 
ment of  a  prior  outstanding  term  for  years,  whether  in 
gross  or  attendant,  to  a  trustee  for  himself;  the  Court 
of  Chancery  will  not  interfere  to  set  aside  such  a  term, 
though  it  be  a  satisfied  one;  so  that  the  purchaser, 
having  a  good  title  at  law,  by  means  of  the  term,  wiH 
be  thereby  secured  from  such  mesne  incumbrance. 
^]aS^  The  reason  is,  that  the  circumstance  of  his  purchasing 
ait  15.  c  5.*     without  notice  gives  him  equal  equity  with  the  mesne 

incumbrancer ;  and  by  obtaining  an  assignment  of  t 

prior  term,  he  acquires  the  legal  estate;  so  that  he 

comes  within  the  maxim,  that  where  equity  is  equal, 

Fk»iicii,«K      the  law  must  prevail.    Besides,  the  mesne  incumbrancer 

having  only  a  title  in  equity,  cannot  prevail  against  one 

who  has  an  equal  tide  in  equity,  and  also  the  legal 

estate ;  it  being  a  maxim  in  Chancery,  that  in  ^quaU 

Finch's  R.  103.  jure  mdvoT  est  conditio  possidentis.     Lord  Nottingham 

has  said,  that  precedents  of  this  kind  are  very  ancient 
and  numerous,  where  the  court  has  refused  to  gi?e 
assistance  against  a  purchaser,  either  in  favour  of  the 
heir  or  the  widow,  the  fatherless  or  creditors^  or  to  one 
purchaser  against  another*. 

'  *  Lord  Hardwicke  has  thus  explained  this  doctrine :  ^^  As  to  the 
'eqnitj  of  this  court,  that  a  third  incumbrancer,  ^having  takeo  las 
Isscnrit  J  or  mortgage  without  notice  .of  tiie  second  iAotmlinuice,  mi 
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34.  In  ttie  case  of -Wflloughby  v.  Willougbby  Lord  iTcnnR.;63. 
Hardwicke^  after  stating  the  origin  and  nature  of  tru^t 
terms  for  years^  proceeds  in  these  words  :—'^  What  -^«''- 
kind  of  grantee  or  owner  of  the  inheritance  is  entitled 
in  this  court  to  the  protection  of  such  a  term  ?  or^  in 
other  words,  in  whose  hands  such  a  term  shall  be  al- 
lowed to  protect  the  inheritance  ?  In  the  first  place^  he 
must  be  a  purchaser  for  a  price  paid^  or  for  a  valuable 
consideration;  he  must  he  b.  purchdMer  borne  Jidd,  nof 
affected  with  any  fraud  or  collusion ;  he  must  be  a  pur- 
chaser without  notice  of  the  prior  conveyance,  or  of  the 
prior  charge  or  incumbrance ;  for  notice  makes  him 
come  in  fraudulently.     If  he  has  no  notice,  and  happens 
to  take  a  defective  conveyance  of  the  inheritance ;  de- 
fective either  by  reason  of  some  prior  conveyance,  or  of 
some  prior  charge  or  incumbrance ;  and  if  he  also  take 
an  assignment  of  the  term  to  a  trustee  for  him;  or  to 
himself,  where  he  takes  the  conveyance  of  the  inherit- 
ance to  his  trustee ;  in  both  these  cases  he  shall  have 
the  benefit  of  the  term  to  protect  him.     That  is^  he  may 

then,  being  puisne^  taking  iit  the  first  incumbrance,  shall  squeeze  out, 
and  have  satisfaction  before  the  second.  That  equity  is  certainly 
established  in  general,  and  was  so  in  Marsh  v.  T^e,  (Tit.  15.  c.  5.) 
by  a  very  solenm  determination  by  Lord  Hale,. who  gave  it  the  term  of 
the  creditor's  tabula  in  naufragio :  that  is  the  leading  case.  Perhaps 
it  might  be  going  a  good  way  at  first:  but  it  has  been  followed  ever 
since  ;  and  I  believe  was  rightly  settled,  only  on  this  foundation,  by 
:he  particular  constitution  of  the  law  of  this  country.  It  could  not 
lappen  in  any  other  country  but  this,  because  the  jurisdiction  of  law 
md  equity  is  administered  here  in  different  courts,  and  creates  dif- 
erent  kinds  of  rights  in  estates.  As  courts  of  equity  break  in  upon 
he  common  law,  where  necessity  and  conscience  require  it,  still  they 
illow  superior  force  and  strength  to  a  legal  title  to  estates ;  therefore, 
rhen  there  is  a  legal  title,  and  equity  of  one  side,  this  Court  never 
hottght  fit  that  by  reason  of  a  prior  equity  against  a  man  who.  had  a  '  • 
Bgal  title,  that  man  should  be  hurt^  and  this  by  reason  of  that  force 
his  Court  necessarily  and' rightly  allows  to  the  common  law,  and  to 
»gal  titles.  But  if  this  had  happened  in  any  other  country,  it  could 
ever  have  been  made  a  question.  For  if  the  law  and  equity  are 
dministered  by  the  same  jurisdiction,  the  rule,  qui  prior  est  tempore 
otior  est  injure^  must  hold/'    %  Vesey,  573. 
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make  use  of  the  legal  estate  of  the  taia  to  defetid 
his  possession;  or  if  he  has  lost  the  possession^  to 
recover  it  at  common  law^  notwithstanding  that  his 
adversary  may  at  law  have  Uie  strict  title  to  the  inherit- 
ance. This  made  me  say,  that  in  those  cases  the  court 
often  disannexes  the  trust  of  the  term  from  the  k^ 
fee ;  but  still  in  support  of  right.  For  if  a  man  come  in 
fairly  and  bwia  fide,  and  has  paid  a  price  fot  the  land, 
and  acquired  an  estate  in  it,  which  the  law  will  sv^poft, 
(a  plank  by  which  at  law  he  may  save  himself  from 
nnking),  there  can  be  no  ground  in  equity  or  con- 
science to  take  it  from  him.  This  is  the  meaning  of 
what  is  generally  expressed  by  saying,  that  whore  a 
man  has  both  law  and  equity  on  his  side,  he  shall  not 
be  hurt  in  a  court  of  equity.  It  was  once  doubted 
whether,  if  the  term  were  vested  in  a  third  person,  a 
trustee  generally,  and  not  in  the  party  htmsdf,  he 
should  be  allowed  the  benefit  of  ft  in  equity ;  because 
the  court  ought  to  determine  for  whom  the  stmnger 
was  a  trustee ;  and  then  the  rule  is,,  quiprhr  <a*  tem- 
pore potior  eat  jure.  But  this  was  settled  by  Lord 
sveni.599.     Cowpcf,  in  the  case  of  Wilker  v.  Boddington.    He 

lays  it  down  to  be  a  rule  in  equity,  that  where  a  man 
is  a  purchaser  for  a  valuable  consideration,  vrithout 
notice,  he  shall  not  be  annoyed  in  equity;  notonfy 
where  he  has  a  prior  legal  estate,  but  where  he  has  a 
better  right  to  call  for  the  legal  estate  than  his  ad- 
versary." 

35.  Where  a  term  for  years  is  vested  in  a  trastte, 
upon  an  express  trust ;  a  purchaser  sfaaff  not  protect 
himself  by  taking  an  assignment  of  such  term,  after 
notice  of  tfie  trust 
D^r  *'  ^'  ^^^  Bayley,  bein^  possessed  of  a  term^  foe  years,, 

s  Vera.  271.  made  a  voluntary  settlement  thereof,  in  taruit  for  her- 
self for  life,  remainder  to  her  daughter  Isabeflh  for 
Ufoj^  remainder  to  her  children.  Isabella  mortgaged 
the  knds  i»  questiea  for  90Q£.  to  the  plaintiff^  who 
pretended  he  had  no  notice  of  thai  settknieht:  bui 
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IfSkiTftg  of  ii  after^  he  goi  an  assighiheht  bf  tHi  ierm 
nrdirt  tfa6  trasrtee^: 

JPfer  twri-^i^hoti^h  a  purchasfer  may  buy  in  fih  ih- 
bdirlbfahce,  of  lay  Hold  of  any  plilhk  to  prdtebt  himftelf^ 
yet  tie  sfaaB  liot  |>rdtect  himself  hf  the  taking  k  fc6ti- 
teyimce  firoifa  a  t^iiste^  aftef  he  had  ndtiee  6f  iEe 
Iruist.  For  by  taking  a  cohveyatlbe  wHh  notice  of  the 
trusty  he  hittiself  becomed  the  tra^tfee ;  and  friust  not^ 
to  ^et  a  iflink  to  «ate  himself.  Be  guilty  of  a  breach  of  ^>^«Tie*a 
trust. 

ST.  An  Mdghfirent  of  $i  term  fi>r  yfeats  iWH  n6t 
protect  a  pfuf chafer  frdm  a  trown  debt ;  df  which  an 
Hfccourit  #il!  be  given  hereafter.  ""^  ^^*  «•  26. 

^8.  A  term  f6r  yeafs  wiD  prdtect  a  purch^^er  fdf  a  ^^^'^ 
Yfduable  fconHideration  frdrii  (he  claim  of  dowef,  ihdtigh 
such  purchaser  had  notice  df  the  marriage  at  the  titHe 
bf  hi^  purchase. 

39.  Leidy  Radnor's  husband  was  seised  mtail  of  the  IV^^^^J"-, 
lands  in  qdestidn.     But  there  was  a  term  df  nmety-nfne  show.  ParL 

Ca.  69 

years  prior  to  his  estate,  .which  was  created  for  the 
perfdhhatice  of  several  trusts  in  the  Earl  of  Warwick's 
wiB,  iEH  which  were  performed,  aAd  after,  in  truit  to 
attend  the  tnheritafnce.  Lord  Radiifdr  having  btfrred 
the^  entsUI,  sdid  Qte  enUHk  to  Tandebenfdy ;  atid  a^- 
kigMd  tU^  i^m  td  a  trustee  for  him.  After  the  death 
of  Lord  Radiidr,  his  #iddw  recoverfed  doiVer,  with  a 
ctssat  executw  during  the  term :  and  brought  her  bill  ih 
the  Court  of  Charicery  to  have  the  term  retnoved,  thrit 
sKe  might  have  the  benefit  of  het  judgment  at  law. 
liOrrf  C.  Jeffries  inclined  td  give  relief:  but  Ld^d 
Sometsr  held,  (hat  this  behig  against  a  purchaser, 
eqdity  ought  not  £o  ^ve  any  relief;  and  dismissed  the 

m 

On  an  appeal  to  the  House  bf  Lords,  it  wa'i  ar^eft 
for  Lady  Radnor,  that  equity  did  entitle  hfer  to  the 
HhnA  of  this  term.  That  a  tenant  by  the  curtesy 
ivo\ild  be  Aiffiflirf  to  it,  and  by  the  same  reason  a 
tenant  ih  cfower.    That  the  term  was  to  attend  All  thfc 
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estates  created  by  Lord  Warwick's  will^  and  in  trat 
for  such  persons  as  should  claim  under  it ;  which  the 
appellant  did^  as  well  as  the  respondent.  That  the 
purchaser  had  notice  of  the  incumbrance  of  dower^  the 
.  vendor  being  married  when  he  sold  the  estate;  and 
that  Lady  Radnor  claimed  under  her  husband^  who  had 
the  benefit  of  the  whole  trust. 

On  the  other  side  it  was  said^  that  dower  was  an 
interest  or  right  at  the  common  law  only;  that  no 
title  could  be  maintained  to  dower,  but  where  the 
conmion  law  gave  it ;  and  if  a  term  were  in  being, 
no  woman  was  ever  let  in,  until  after  the  determi- 
nation of  that  term.  That  this  was  the  first  pretence 
set  up  for  dower  in  equity.  The  right  was  only  to 
the  thirds  of  the  rent  reserved  on  any  term.  That  it 
.  had  always  been  the  opinion  of  conveyancers,  that  a 
term  or  statute  prevented  dower ;  and  that  the  conse- 
quence of  an  alteration  would  be  much  more  dangerous 
than  the  continuance  of  the  old  rules.  The  decree 
was  affirmed. 

40.  The  doctrine  established  in  this  case  is  contrary 
to  the  general  principles  of  equity,  which  has.  nefer 
extended  its  protection,  in  any  other  instance^  to  pur- 
chasers .with  notice  of  incumbrances,  at  the  time  of 
their  purchase.  The  true  and  only  reason  on  which  it 
was  founded  was  the  silent  uniform  course  of  practice, 
uninterrupted,  but  at  the  same  time  unsupported,  by 
legal  decisions.  An  opinion  having  been  generally 
adopted  by  the  conveyancers,  that  a  satisfied  term  would 
protect  a  purchaser  from  the  claim  of  dower;  and 
many  estates  having  been  purchased  under  this  opinion. 
It  is  now  however  fully  recognized  and  confirmed  by  a 
decree  of  Lord  Hardwicke,  of  whose  judgment  on  the 
:case  the  following  report  is  taken  from  Mr.  Butler's 
Notes  on  the  first  Institute, 
swannock  tr.  41 .  Lord  ChanccUor. — The  plaintiff's  husband  bein£^ 
Host  208  ft.  seised  of  a  freehold  estate,  subject  to  a  term,  of  one 
Hui'  tr.  Adami,  thousaud  ycars,  standing  out  in  a  mortgagee  by  virtue 

2Atk.208.8.c! 


TitUXn.  Trust  CA.  III.  «.  41.  469 

of  a  mortgagee  made  by  his  fiither^  conveys  the  inherit- 
ance  to  defendant  for  a  valuable  consideration  ;  and^  at 
the  time  of  this  conveyance^  defendant  takes  an  assign- 
ment of  the  term  in  mortgage,  in  the  name  of  trustees, 
to  wait  and  attend  upon  such  inheritance ;  and  now  the 
plaintiff  brings  her  bill  against  defendant  the  purchaser, 
for  dower,  praying  to  be  admitted  to  redeem  this  mort-' 
gage  term,  and  to  have  it  out  of  the  way  ;  and,  upon 
payment  of  her  proportion  of  the  mortgage  money,  to 
be  let  into  her  dower  immediately,  that  she  might  not 
wait  till  the  determination  of  the  term.     And  the  ques- 
tion is,. whether  the  Court  ought  to  decree  this  under 
the  present  circumstances  of  the  case.     I  cannot  say 
but  that  the  decree  already  made  at  the  RoUs  for  plain- 
tiff the  widow  is  absolutely  consistent  with  the  mere- 
reason  of  the  thing,  if  it  was  not  to  be  considered  ori-- 
ginally^  and  settled  :  but  as  this  must  depend  not  only^ 
upon  the  precedents  of  the  Court,  but  the  practice  of 
conveying  titles  to  estates,  upon  which  the  precedents 
themselves  were  settled,  I  do  not  wonder  that  a  decree 
of  this  kind  should  be  made  by  a  judge  who  was  not 
absolutely  conversant  in  such  precedents  of  the  Court, 
and  the  distinction  taken  therein.     But  upon  considera- 
tion of  them,  and  the  great  authority  relied  upon  of 
Lady  Radnor  and  Yandebendy,  I  am  of  opinion  that 
the  decree  ought  to  be  reversed  ;  and  if  it  should  not, 
would  it  not  be  going  directly  contrary  to  that  great 
authority,  and  the  reasons  upon  which  it  is  founded/ 
and  make  such  uncertainty  in  this  Court,  in  regard  to 
purchasers,  that  the  subject  would  not  know  what  to 
rely  upon.     The  wife  here  claims  her  dower,  subject 
to  a  term  originally  standing  out  in  a  mortgagee  ;  the 
consequence  of  that  is,  that,  in  law,  though  she  might . 
have  brought  her  writ  of  dower,  and  recovered  judg- 
ment^ yet  she  could  not  have  had  the  benefit  of  it,  till 
after  the  determination  of  the  term;  for  the  judgment 
would  be  with  a  cessat  executio  till  that  time  :  this  was 
the  wife's  legal  remedy  ;  and,  that  being  so,  she  comes 


inUi  tW«  Cojijfi  mwii  the  fcMn^sitipn  of  b^  efeixw4  ngl»^ 
qf  4owpr^  tQ  bfi  delivered  fpani  (ti^(  restrif ^c^i^  yfh\^  t))e 
law  iiopq^P^  upop  her^  froqn  baving  tlf e  beae^^  of  H  ti4 
Buqb  4etp^nl^atipn  pf  (be  term^  ^xlA  to  l)e  %^\U^^  ta 
cfdfsem  thift  tey m,  lyhich  is  now  fto^  ^a  (|i^  ^^i^Af  ^f  Ao 
mortg^fs^  hut  flf  tbe  purchase,  a^  bping  ^K^^  *<> 
attend  qpQU  tbe  wh^rit^nce^  aad  for  t)^^  pther-  puippse^ 
befope  9»entione4 ;  wd  IliPVgb  t}ie  assjfgBm^t  is  not 
in  the  Yfoxd^,  to  jn'Qtect  th^  inhfritavwe  from  49WT  ^ 
meW9  incumbrancvs^  yet  it  is  alvfayq  sp  uadf^rstood, 
otbervfiw  there  wouUl  b.e  no  use  in  tal4ag  t)te  tevm  iii 
th0  name  of  a  trustee.    It  i«  admitted  by  the  de^n^^ot, 
i^  caM  things  had  stood  a^  they  were  fit  the  time  pf  t)ie 
mwriage^  m.  that  the  term  h^d  been  ip  the  iRortgi|gte« 
wd  tiie  inheritance  in  the  husband  as  him,  o^  p^r- 
ch^ed  from  him  by  the  purchasev>  witb<H4  ns^igpiii^ 
of  the  term^  aa  here^  the  wife,  as  en^U^d  to  c|9W^r> 
might  then  have  come  here  to  redeem  th^  moi<g§ge, 
to.  have  the  beneSt  of  coming  at  her  dower  ijpmedi%tdy> 
by  paying  off  the  mortgage  mpney^  qr  keeping  down 
the  intere^t^  foj  th?  benefit  of  the  h^  or  purchase ; 
and.  even  this  was>  (when  originally  9ettle4»)  going  a 
good  way  in  fevour  of  a  dowres^^  thpugh  i^  was.  cfin- 
9/ltent  with  the  reaaon  of  the  thing ;  for  as  ^he  was  en- 
titled to  dower^  and  as  a  mortgage  is  Qn\y  ^  cedeemable 
intere^tj  it  is  fit  the  equity  of  redemption  Sihould  follow 
the  nature  of  the  interest  in  the  estate ;  and  she  to  be 
endowe4»  and  the  heir  at  law  to  he  eqtitled  ta  t^e  in- 
heritance, subject  to  such  dower^  was  giviv^  the  wife  a 
seal  benefit,  arising  from  her  dower^  an4  not  ^  mere 
nominal  one,  as  it  would  be  at  laiy,  wb^ ce  tl^e  is  sn 
outstanding  term :  for,  when  the  law  sf^ys  sh^i  s^^dl  h^ve 
Judgment  for  dower,  but  with  a  ce^sol  ea^ci^M  till  tb^ 
determination  of  the  term>  that  i9,  in  fyf^,  to  S9ty^  4ie 
ahall  have  no  dower ;  and  therefore  tbw  Cpui^  V^^gai^. 
the  heir,  but  not  the  purchaser  oif  the.  t^j^n^  %^d  i^en^ 
ance,  gives  her  the  benefit  of  her  4pivej^  l>x-  i^f^fii^ 
thfi  t^rm ;  and  if  all  the  caim  of  ^AiUM^y  in  ifmSfU  M 
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curtesy  likewise^  were  now  originaDy  to  be  considered^ 
it  might  as  well  be  left  upon  the  strength  pf  the  law^  for 
it  is  undoubtedly  a  mere  legal  title  that  the  one  has  as 
well  as  the  other ;  and  there  is  no  contract  of  the  par- 
ties intervening;  therefore^  if  a  woman  marries^  and 
the  husband  is  in  possession  of  an  estate^  or  if  a  man 
marries^  and  the  woman  is  in  possession  of  an  estate^ 
each  party  knows  that^  at  the  time  of  the  marriage^ 
their  estates  are  liable  and  subject,  on  the  one  side^  to 
a  tenancy  by  the  curtesy^  and^  on  the  other^  to  dower^ 
and  to  all  mesne  incumbrances  and  terms ;  and  there  is 
no  harm  to  say  that  both  shall  take  their  chance.     The 
commiseration  in  respect  to  dower  has  arisen  from  the 
determination  in  fiaivour  of  tenancy  by  the  curtesy ;  and^ 
indeed^  the  distinction  made  between  dower  and  curtesy 
is  founded  upon  very  slight  reasons :  but,  however^  it 
bas  been  so  established.    The  great  point,  in  this  case^ 
depends  upon  the  determination  in  the  case  of  Lord 
Radnor  and  Vandebendy  in  Show.  P.  C,  and  Preced. 
in  Chan. :  and  tliat  vras  thus.     (I  mention  it  from  Lord 
Somen'  own  notes). 

It  was  sent  to  the  master  in  order  to  state  the  case> 
who  stated  it^  that  Charles  Earl  of  Warwick^  upon  the 
marriage  of  his  son^  settled  bis  estate^  as  to  part^  in 
jointure  to  his  lady^  and  part  upon  the  son  in  tail^  and' 
part  upon  himself  in  tail;  and^  upon  &ilure  of  issue  male^ 
then  to  trustees  for  ninety*nine  3rears,  to  be  di^Mwed  of 
by  the  said  Ea^l  either  by  deed  or  wilt ;  and  for  want 
of  such  appointment^  the  term  was  declared  to  be  for 
the  next  in  remainder^  and  to  be  attendant  upon  the  in* 
heritance.  And  as  to  a  third  part  of  a  moiety  of  the 
estate^  it  was  Koiited  to  Lord'Bodmyn  in  tail ;  the  son 
died  withoat  issue^  and  then  tiie  Earl^  according  to  ht9 
power  of  appointment^  charges  the  estate  with  some 
annuitiei,  of  which  some  were  determined  at  the  time 
of  the  purchase  in  question^  and  some  were  continuing; 
and  then  the  trust  term^  which  was  merely  such^  was 
to  be  atteikhoit  iqpoa  tbe  inheritance.  Vandebendy  pm* 


472  TUU  XII.  Trust.  Ch.  III.  «.  4l. 

chases  of  Lord  Bodmyn^  the  plaintiff's  husband,  ttot 
part  of  the  estate  limited  to  him  ;  and  took,  not  only  a 
conveyance,  but  a  recognizance  in  two  statutes,  in  very 
considerable  sums  to  indemnify  the  estate  from  incum- 
brances, and  against  the  wife's  dower,  and  for  suffering 
a  recovery,  and  took  an  assignment  of  the  term.  Vande- 
bendy  afterwards  conveys  to  Sir  John  Rotheram,  which 
occasioned  it  to  be  called  in  Preced.  in  Chan,  by  that 
name.     Lady  Radnor  brought  a  bill  to  have  the  benefit 
of  dower  against  Vandebendy,  (who  purchased  of  Lord 
Bodmyn  her  husband,)  and  to  set  this  term  out  of  the  ymy. 
And  by  the  decree  before  made.  Lord  Jefferys  inclined 
to  give  relief,  and  did  set  the  term  out  of  the  way,  and 
direct  she  should  bring  dower  at  law :  but  Lord  Somers 
reversed  that  decree  ;  and,  upon  appeal  to  the  House  of 
Lords,  the   reversal  was  affirmed.     There  was  great 
doubt  in  this  Courts  and  so  in  the  House  of  Lords;  and 
there  was  a  great  inclination  in  the  house  to  reverse 
that  decree  of  Lord  Somers:  but  when  the  counsel  came 
to  the  bar,  the  lords  asked,  whether  it  was  usual  for 
conveyancers  to  convey  terms  for  years  to  attend  the 
inheritance,  to  prevent  dower,  and  the  counse)  with 
great  candour  saying  it  was^  the  Lords  affirmed  Lord 
Somers'  decree.     The  point  that  weighed  in  the  judg- 
ment was,  that  this  was  the  case  of  a  purchase  for 
valuable  consideration ;    that^  in  making  conveyances, 
purchasers  relied  upon  that  method  of  taking  a  cohvey- 
ance  of  the  inheritance  to  themselves,  and  an  assign- 
ment of  the  term  standing  out  to  a  trustee,  to  attend 
it ;  that  the  outstanding  term  was  prior  to  the  title  of 
dower  in  the  wife,  and,  therefore,  purchasers  have  re- 
lied upon  that  as  a  bar  to  such   dower :    so  that  this 
Court  and  the  House  of  Lords  were  of  opinion,  that  if 
they  were  not  to  permit  that  to  be  so^  it  would  be  to 
overturn  the  general  rule  which  had  been  established 
and  practised  by  many  titles  to  estates,  and  tend  to 
make  such  titles  precarious  for  the  future.     And  as  to 
what  was  said  in  the  case  of  Brown  and-Gibbs/  Preced, 
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Chan.  99.  viz.  that  though  there  was  a  purchaser  in 
4he  case  of  Lord  Radnor  and  Vandebendy^  yet  that  the 
Court  did  not  go  upon  that  reason^  I  do  not  know  who 
reported  that  to  be  the  saying  of  the  Court  :  but  this  I 
know,  that  that  was  the  only  reason  for  the  determina- 
tion there ;  and  that  is  plain,  for  Vandebendy  the  pur- 
chaser having  purchased  for  a  valuable  consideration. 
Lord  Somers  did  rely  upon  that  greatly ;  for  he  said  it 
has  always  been  looked  upon,  that  a  term  purchased  in 
by  such  a  person  to  protect'  the  inheritance  against 
dower, &c.  has  been  sufficient  for  that  purpose;  and, 
therefore,  it  would  not  only  be  a  new  thing,  to  deter- 
mine it  should  not,  but  of  very  great  consequence,  and 
greater  than  what  appears  at  first  view :  besides,  what 
has  been  already  mentioned^  and  especially  since  prac- 
titioners have  all  along  advised  ^  this  method,  whereby 
many  persons  have  been  purchasers  in  that  way,  and 
there  cannot  be  a  stronger  argument  against  altering 
this  method  by  any  determination,  than  to  say  it  was 
never  done.     But  the  a;rgument  by  the  counsel  was  of 
another  nature  ;  for  they  said  that  judgment  has  been 
given  for  dower  in  all  ages ;  and  in  the  case  of  a  term, 
as  in  the  present  case,  she  might  come  into  this  Court 
to  have  the  benefit  of  her  dower  notwithstanding  such 
term. 

Ever  since  this  case,  it  has  always  been  said,  that  the 
Court  is  bound  by  it ;  and,  on  ihe  other  hand,  I  have 
heard  it  often  said  by  the  Court,  that  they  will  go  no 
farther ;  and,  therefore,  to  have  the  benefit  of  a  deter- 
mination, every  person's  case  must  be  exactly  and 
strictly  the  same  with  that.  I  am  of  the  same  opinion 
too,  and  will  not  go  any  further  than  that  case  does ; 
so  that  then  the  question  comes  to  this,  whether  there 
is  any  distinction  between  this  case  and  that. 

It  is  said  that  there  the  purchaser  was  allowed  to 
protect  himself  by  taking  in  the  term  attendant  upon  * 
the  inheritance,  because  that  was  a  satisfied  term ;  which, 
in  the  consideration  of  this  Court,  was  become  part  of' 
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that  the  teirn  should  be  purchased  in  by  the  purchaser 
of  the  estate^  to  attend  his  inheritance ;  and  that  is  the 
very  trust  declared  by  the  deed.  It  has  been  admitted 
here^  that  if  the  husband  had  paid  off  the  mortga^ 
himself^  after  the  coverture^  and  taken  an  assignment 
of  the  term  in  mortgage,  in  trust  for  him  and  his  heirs, 
to  attend  the  inheritance,  (in  which  case  it  would  haTe 
then  become  a  satisfied  term,)  and  after  this  a  purchaser 
had .  purchased  from  him,  and  paid  him  the  whole  mo- 
ney, and  taken  a  conveyance  of  the  inheritance  from 
him,  and  an  assignment  of  the  term  from  the  trustees, 
that  would  have  been  very  well,  and  within  the  case 
directly  of  Lady  Radnor.  What  is  the  difference  then 
in  the  reason  of  the  thing,  whether  the  husband  pays 
off  the  mortgage  himself,  and  takes  an  assignment  of 
the  term,  in  trust  for  himself  and  his  heirs,  and  then 
sells  to  a  purchaser  the  inheritance,  who  takes  the 
term  from  the  trustees  ;  or  when  the  purchaser  comes 
and  purchases  the  inheritance  from  the  husband,  and 
pays  off  the  mortgage,  and  takes  an  assignment  of  the 
term  to  himself ;  is  the  case  the  less  strong  for  that  ? 
It  is  rather  stronger.  It  is  admitted  that  if  this  had 
been  an  old  satisfied  term,  standing  out  attendant  upon 
the  inheritance^  and  a  purchaser  had  purchased  from 
the  husband,  and  had  taken  in  this  term,  that  would 
have  protected  the  inheritance. 

That  if  a  man,  before  marriage,  conveys  his  estate 
privately,  without  the  knowledge  of  his  wife,  to  trustees, 
in  trust  for  himself  and  his  heirs  iii  fee,  that  will  pre- 
vent dower.  So  if  a  man  purchases  an  estate  after 
coverture,  and  takes  a  conveyance  to  trustees  in  trust 
for  himself  and  his  heirs,  that  will  put  an  end  to  dower. 
So  if  betakes  an  estate  in  joint-tenancy,  or  a  conv^- 
ance  to  himself  for  a  long  term  of  years :  but  it  is  ob- 
jected that  the  act  done  here  by  the  purchaser,  at  Ihe 
time  of  purchase,  he  having  notice  of  the  marriage, 
will  put  the  wife  in  a  worse  condition  than'  she  would 
have  been  in  originaUy,  if  the  purchaser  had  not  inter-' 
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'  vened ;  since^  then^  there  would  have  been  a  redeem- 
able  mortg^e^  (the  equity  of  redemption  being  in  the 
husband  J  and  the  husband  dying,  she  would  be  entitled 
to  redeem  such  mortgage^  and  then  to  have  had  dower; 
and,  therefore,  by  the  purchaser's  knowing  of  the  title 
of  dower,  by  reason  of  the  marriage,  he  would  have 
put  her  into  a  worse  condition,  which  in  equity  he 
.  ought  not  to  have  done :  and  this  ought  not  to  alter 
her  right.     Biit  this  does  not  differ  from  the  common 
case ;  for  in  this  case  suppose  the  husband  had,  before 
the  purchase,  redeemed  the  mortgage,  and  taken  an 
assignment  of  the  mortgage  term,  in  trust  for  himself 
.  and  his  heirs,  to  attend  the  inheritance,  and  after  that 
the  purchaser  had  purchased  from  him,  and  taken  an 
^  assignment  of  such  attendant  term,  in  trust  to  him  and 
his  heirs, — would  not  that  have  altered  the  wife's  right 
to  dower  ?  though,  without  that  intervention  of  the  pur- 
chaser, she  would  be  entitled  to  her  dower,  a^  against 
the  heir.     So,  likewise,  in  the  case  of  an  old  term  at- 
tending upon  the  inheritance  in  trust.     But  this  pur- 
chase prevents  the  descent  of  the  estate  to  the  heir; 
and  therefore  it  is  not  to  be  said  that  the  purchaser  has 
put  the  wife  in  a  worse  condition  by  the  intervention 
of  his  purchase :   but  because  conveyancers  did  rely 
upon  the  assignment  of  the  term  to  trustees,  to  protect 
the  inheritance,  as  sufficient  for  that  purpose,  it  was  de- 
termined, as  has  been  mentioned ;  and  I  do  not  see  how 
the  present  case  can  differ  from  that  of  an  old  term  to 
attend  the  inheritance.     But  the  present  point  is,  that 
here  the  term .  was  in  the  mortgagee,  and  the  inherit- 
ance in  the  husband  ;  the  term  will  stand  in  the  way 
of  dower  at  law,  and  the  purchaser  comes  in  upon 
that  foot,  pays  his  money,  and  relies  upon  that  term 
to  protect  his   purchase ;   and  therefore  I  think  this 
is   strictly  within  the  reason  of  the  case  of  Lady  Rad- 
nor and  Vandebendy,  and  all  the  other  cases  grounded 
upon  it. 

Another  distinction  made  is^  that  here  is  an  express 
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6oVetittnt  taken  ftoth  (he  huiAahd,  k^kiMi  tht  davi€r  tsf 
f(fs  Wife ;  fof  tite  coTetnaiit  Is  that  thi  piurchas^ir  sbcrdd 
«fr)6y  tbe  fidtatc!  free  frorii  inctimbtaiicfeis,  ftc.  and  trtjta 
tH  dawim,  &c.  and  paiticUlailj  tfik  dower  of  the  plains 
iltf ;  and  then  there  is  a  coTettsmt  fbr  further  assurance, 
add  that  this  shews  that  the  |>ilrcbaser  refied  upon  this 
covenant  ks  his  security^  to  ihdtimnify  him  againsi 
db^er,  tod  that  it  is  pkin^  iitithoitt  question^  this  is 
notice  of  the  doWer. 

A  man  may  reasonably  take  a  covenant  against  such 
right  of  dower^  and  yet  rely  upon  the  security  of  the 
trust  term  besides^  and  niay  take  such  covenant  against 
any  damages  in  respect  to  any  suits  by  the  trife  for 
dower.  The  purchaser  did  not  purchase  here  subject 
to  the  wife's  dower^  for  he  paid  a  {)rice  for  the  estate 
exclusive  of  it.  tf  the  est&te  in  his  hands  had  been 
8tx^ett  to  the  Aby^et,  then  the  cdvenatit  agatinst  it  of  the 
husband's  would  not  have  signified :  but^  however^  be 
that  as  it  Will,  it  is  similar  to  that  of  Vandebendy,  for 
there  the  purchascir  took  two  stcfttttes  With  defeasances, 
to  indemnify  the  estate  from  incumbrances,  and  the 
wife's  dower,  and  to  sttffer  a  recovery ;  and  it  Wiis  in- 
sisted upon  there,  by  the  counsel,  as  is  here.  But  Lord 
Isomers  said,  though  a  mati  does  take  such  security, 
which  h6  dfoes  to  prevent  any  damages  that  may  alrise, 
yet  that  does  not  preclude  him  from  any  fovour  he  is 
entitled  to. 

An6ther  Consideration,  in  this  case,  is  length  of  tim^, 
foY  the  purchase  was  made  in  litf;  the  hUsbitnd  died 
in  i1t9,  tfnd  the  plaintiff,  the  widoW,  never  brotight 
dower,  or  the  present  bitt,  till  17^7 :  and  it  appears  that 
defendant,  the  plirchaser,  has  since  mlade  great  im- 
provements upon  the  estate ;  and  therefore  it  would  be 
very  hard,  especially  after  the  several  Cases  determined 
in  favour  of  purchasers,  even  if  there  was  sl  h^r's- 
breadCh  bf  distinction  between  this  case  and  that  of 
Lady  Radnor  and  Vandebendy,  to  suffer  the  plaSntiff 
how  to  come  heris  for  dower. 
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It  18  said^  about  t€ii  yesn  ago^  plaintf flp  did  diith  ber 
dower  of  the  present  defendant^  which  aihoanted  td 
notice  to  him  of  such  dower^  (which  he  £d  not  want :) 
bat^  however,  the  inaJdng  a  claiiti^  and  then  not  pr&^ 
eeeding^  directly  upon  it^  dhews  that  plaintiff  tr&tf  ^om- 
nusant  of  her  right,  but  woidd  not  proceed  ;  ahd  fh« 
purchaser  must  think,  by  her  delaying'  m  to  do,  that 
ahe  would  not,  and  that  might  be  an  induce^eaf  tot 
bim  to  make  such  improveraenii  as  he  has^  don^. 

Therefore,  upon  the  whole,  1  think  the  decree  ottght 
to  be  reversed^  and  the  bill  dismissed  i  but  I  wfll  Mt 
gkwe  costs. 

42.  This  doctrine  has  been  fiiUy  recognised  foi  A  wynnv.wii' 
modem  case  by  the  late  master  of  the  rolls,  (Sir  R.  P.  ju.  m.  ^ 
Arden,)''wbo  is  reported  to  have  said,-^'^  It  is  per- 
fectly established)  that  a  purchaser  fto  a  valuable^  cott"" 
sideration  fh>m  the  owner  of  the  equitable  iMerest, 

may  protect  himself,  though  the  owne^  could  tiM,  by 
the  assignment  of  any  outstanding  terms*.  He  might 
therefore  protect  himself  against  any  deiftand  Ate  (the 
widow)  might  have  of  dower  at  law.  The  dedsion  h 
a  very  ancient  one,  and  was  affirmed  by  the  House  of 
Lords.  Therefore,  however  questionable  it  might  hate 
been,  it  is  now  clear  that  a  porckasev,  or  a  mortgagee, 
who  is  a  purchaser  |)ro  tanto,  th^«^h  he  know»  of  the 
right  of  dower,  may  advance  Ms  money;  and^  taking  Itt 
a  tern,  may  avail  himself  against  any  demand  she  Dfi^t 
have  of  dower  at  law/' 

43.  A  term  standinir  out  i»  a  trustee  to  attend  tha  Mutt  be  m« 

*^  ngned  to  a 

inheritance  will  not  bowev^  protect  a  purchaser  ttom  tmitoefortiie 
the  daim  of  dower,  unless  it  is  actuaft^  assigned  to  a  ^^'*''***^* 
trmtee  for  bim. 

44.  R.  M.  being  seiired  in  fee  of  certain  lands',  with  Mtmidrcii  v. 
ant  outstanding  term  vested  m  a  trustee,  upe«i  aA  ex-^  7Vet.56r/ 
press  tcBst  to  attend^the  inheritance,  conveyed  the  es^ 

tate  to  a  purchaser  for  a  vahiaMe  considerotioar ;  but 
asngnment  of  the  term  was  made^ 
Upon  the  defttti  q€  R  M.  his*  wide^  daimed  ddwer 
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in  Chatacery;  the  purchaser  contended  diat  «he  ^ins 
torred  by  the  tenn«    . 
.  Sir  W.  Grants  sitting  for  the  Lord  ChanceUor,  de* 
clared  his  opinion,  to  bei  that  witiMmt  aa  assigmnent  to 
a  trustee  for  the  purchaser^  the  teim  did  liot  exchide  the 
ckam  to  dower.     He  observed^  that  at  law  hU  twms  were 
considered  as  terms  in  g^ross ;  therefiMre  every  existing 
terqiy  without  regard  to  the  purpose  .for  which  it  whs 
crei^ted^  prevented  a  dowress  from  hairing  any  legal  be* 
nefit  from  her  recovery  in.dower^  for  she  recovered  with 
stay  of  execution  during  the  term.  !&it  equity  regarded 
the  purpose  for  which  the  term  was  created  jand  sub- 
sisted ;  and  if  it  was  only  for  the  benefit  of  the  owner 
of  the  inheritance^  it  was  considered  as  .part  of  the  in- 
heritance ;  not  indeed  absolutely  meiged^  but  so  attend- 
ant .  upon^  as  to  follow  and  aocompany  it^  and  eveiy 
right  and  interest  growing  out  of  it, .  either  by  ope- 
ration of  law,  or  by  voluntary  agreement  of  the  parties. 
Equity  ought  not  therefore  to  permit  such  a  term  to  be 
in  any  case  used  against  the  owner^  either  of  the  whole 
or  of  a  part  of  the  inheritance ;  for  the  usea  adapted 
and  accommodated  themselves  to  all  the  interests  which 
arose  out  of  that  inheritance ;  with  which^  in  contem- 
plation of  equity,  the  term  for  most  purposes  was  con- 
sidered as  incorporated.     Every  description  therefibre  of 
ownership  should^  in  its  order^  design,  and  proj^ortion, 
have  a  use  in  the  term,  commensurable  with  the  in* 
terest  existing  in  the  inheritance.     Therefore  when 
dower  arose,  the  term,  in  a  proportion,  was  just  as  much 
attendant  upon  the  interest  growing  out  of  the  inherit- 
/fi/w,  1. 46.      ance,  as  before  it  was  attendant  upon  the  inheritance 

during  the  husband's  life.  The  heir  therefore,  though 
he  could  avail  himself  of  the  term  at  law,  was  not  allow- 
ed  in  equity  to  defeat  the  widow's  claim  to  dower ;  for 
haying  a  certain  quantity  of  interest,  equity  must  con- 
sider her  as  having  a  correspondent  interest  in  the  term. 
When  the  husband  conveyed  to  a  purchaser^  and  the 
wife  did  not  by  fine  join^  nothing  passed  but  the  estate 
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'.  the  husband  had^  that  ig^  an  estate  subject  to  dower ;  the 
ri^ht  to  dower  remained  just  where  it  was;  the  pur- 
chaser stood  precisely  in  the  place  of  the  husband.     The 
outstanding  term  would  accompany  the  inheritance  thus 
conveyed  in  the  mode  and  manner  in  which  it  was  at- 
tendant upon  the  same  inheritance  before  it  was  convey- 
ed.   The  term  being  a  mere  accessary^  the  operation  of 
the  conveyance  was  purely  derivative  and  consequential. 
It  was  not  possible  that  a '  greater  interest  could  be  in- 
cidentally acquired  under  the  term^  than  directly  in  the 
freehold.     That  the  whole  doctrine  upon  this  subject 
was  discussed  by  Lord  Hardwicke  in  Willoughby  v. 
WiUoughby^  in  which  he  noticed  the  opinion  of  some 
conveyancers,  that  where  there  was  a  term,  of  which  the. 
trust  was  already  declared  to  attend  the  inheritance,  it 
was  not  necessary  to  disturb  it^  and  take  an  assignment 
to  new  trustees ;  and  shewed  that  not  to  be  generally 
true.     But  if  there  were  antecedent  incumbrances,  no- 
thing but  an  assignment  could  protect  against  them ;  and 
he  conceived  dower  to  be  such  an  interest  as  could  be 
guarded  against  only  by  an  assignment. 

Upon  a  rehearing  before  Lord  Eldon,  it  appeared  lo  Vet.  2is. 
that  neither  deeds  creating  or  assigning  the  term  were 
delivered  to  the  purchaser.     He  concurred  in  opinion 
with  the  Master  of  the  Rolls. 

45.  The  doctrine  that  an  outstanding  term  of  years  a  term  wui 
will  protect  a  purchaser  from  the  claim  of  dower  was  heir  ftSm*^*  *^ 
carried  still  farther :  for  it  was  determined  that  a  sa-  ^^^^' 
lisfied  term  should  protect  an  heir  at  law  from  dower. 

But  this  was  soon  after  over-ruled  ;  and  it  was  resolved  Brown  v. 
that  an   outstanding  term  should  not  protect  an  heir  wmi!Vo7.* 
from  dower. 

46.  A  term  was  raised  in  Black  Acre,  in  trust  to  in-  wny  v.  wu- 
demnify  a  person  against  incumbrances  that  might  af-  auTi/h^^'  ^ 
feet  White  Acre,  which  he  had  purchased.     The  de- 
fendant Lady  Williams  brought  a  writ  of  dower  of  Black 

Acre  against  the  plaintiff,  who  was  an  infant.    His 
guardian  had  let  her  take  judgment  At  law,  without 

VOL.  I.  3i 
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setting  up  the  term,  or  taking'  any  notice  of  it.  So  tbie 
bill  was  brought  by  the  in&nt  heir,  to  be  relieved 
against  the  judgment. 

It  was  said,  by  Lord  K.  Wright,  that  this  case  was 
the  same  with  Lady  Radnor's  ;  and  if  she  could  not  be 
relieved  as  plaintiff,  it  must  be  for  want  of  equity; 
therefore,  the  plaintiff  must  be  relieved  against  her, 
when  she  was  defendant.  And  Lady  Radnor's  case 
having  been  affirmed  in  the  House  of  Lords,  the  au- 
thority was  so  great  that  it  could  not  be  got  over. 
1  p.  Wnu.  137.      At  a  rehearing  of  this  cause  before  Lord  Harcourt, 

Lady  Williams's  counsel  insisted  that  the  heir,  who 
was  but  a  volunteer,  should  not  in  equity  be  reKeved 
against  the  dowress ;  and  that  this  case  was  different 
from  that  of  Lady  Radnor,  in  regard  Yandebendy  was 
a  purchaser.  To  which  it  was  answered,  that  if  Lady 
Williams  had  been  plaintiff  in  the  original  biH  in 
equity,  she  could  not  have  been  relieved,  as  the  term 
must  have  subsisted  for  the  benefit  of  the  heir  at  hw. 
That  this  was  the  same  in  reason  with  Lady  Radnor's 
case  ;  that  the  term  was  prior  to  the  marriage,  and  so 
the  husband  only  seised  of  the  reversion  in  fee  during; 
the  coverture.  That  as  to  Vandebendy's  being  a  pur- 
chaser, he  was  so  with  full  notice  of  doWer,  and  got 
in  the  term  to  protect  himself  against  the  dowress; 
and,  therefore,  having  notice,  was  to  be  considered  as 
a  volunteer. 

The  decree  was  reversed ;  and  it  was  cnrdered  that 
the  plaintiff  Lady  Williams,  having  recovered  dower 
at  law,  the  trust  term  should  not  stand  in  her  way  in 
equity. 

47.  Lord  Harcourt's  doctrine  has  been  folly  assented 

to  by  Lord  Hardwicke,  who^  in  the  case  of  Swannock 

jni€,9,Ai.      V.  Lifford,  said,  ''  If  the  husband  dies,  and  there  is  a 

satisfied  term  continuing,  the  wife  would  be  entitled  to 
come  into  this  Court,  against  the  heir,  to  set  that  term 
out  0f  the  way,  in  ordtt  16  have  the  benefit  of  her 
dower.'* 
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48.  In  a  case  in  Chancery^  10  Geo.  1.^  stated  by  Northeas- 
Mr.   Viner^  the  question  was^  whether  the  assignees  bankrupt. 
of  a  bankrupt,  by  taking  an  assignment  of  a  mortgage  p^^^^  ^' 
term,  prior  to  the  title  of  dower,  should  protect  their  es-  9  vm.  Ab!  227. 
tate  from  dower.     It  was  insisted  that  the  creditors  and 
assignees  stood  only  in  the  place  of  the  bankrupt;  and 

since  such  an  assignment  to  the  bankrupt  himself,  or  his 
heir,  would  not  protect  the  estate  from  dower,  in  the 
hands  of  the  heir,  neither  should  it  protect  the  estate  in  the 
hands  of  the  creditors  of  the  bankrupt,  or  the  assignees. 
That  this  differed  the  case  from  that  of  Radnor  v.  Van- 
debendy,  where  it  was  held  that  such  a  prior  term  should 
protect  the  estate  from  dower,  in  the  hands  of  a  pur- 
chaser. It  was  decreed  that  the  widow  should  be  let 
into  her  dower. 

49.  It  has  been  stated,  that  the  Court  of  Chancery  Neither  joint- 
will  set  aside  a  term  for  years  in  favour  of  a  jointress.  ^^^^^^^ 
A  tenant  by  the  curtesy  is  also  entitled  to  the  aid  of  *«"»• 
-equity  against  a  trust  term,  assigned  to  attend  the  in- 
heritance, and  set  up  against  him  by  the  heir. 

50.  The  plaintiff,  as  tenant  by  the  curtesy,  brought  sneii  v.  ciay, 
his  bill  to  be  relieved  against  a  term  for  years,  that  was  ^^*'™-^^' 
assigned  in  trust  to  attend  the  inheritance,  and  had  been 

set  up  by  the  heir  at  law  in  bar  to  his  title.  Decreed, 
that  the  term  should  not  be  made  use  of  against  him  by 
the  heir  at  law. 

51.  In  consequence  of  the  doctrine  stated  in  chap.  ii.  where  a  term 
8.  35.  if  a  defendant  in  ejectment  can  shew  that  there  ijJitmcnw 
is  an  outstanding  term  for  years,  vested  in  a  third  per- 
son, to  the  possession  of  which  the  plaintiff  is  not  en- 
titled, he  cannot  recover.     So  where  a  defendant  can 

shew  that  there  is  an  outstanding  term,  of  which  the 
truflfts  are  not  completely  satisfied;  this  will  also  ope- 
rate as  a  bar  to  the  plaintiff's  recovery. 

52.  Lord  Mansfield  held,  that  though  there  was  an  Doe ».  pegg, 
unsatisfied  outstanding  term,  yet  if  the  plaintiff  admitted  753.0. 
the  charge  for  which  the  term  was  created,  and  only 
claimed  subject  to  such  charge,  the  trustees  oti^e  term 

2i2 
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Doe  V.  supi«,   not  asserting  their  rights  he  should  recover.     This  doc- 

*^"         '  trine  was,  however,  rejected,  by  Lord  Kenyon;  who 

held  that  a  satisfied  term  might  be  presumed  to  have  beea 

surrendered  :  but  that  an  unsatisfied  term,  raised  for 

the  purpose  of  securing  an  annuity,  might  be  set  up, 

during  the  life  of  the  annuitant,  as  a  bar  to  a  plaintiff 

in  ejectment,  even   though   he   claim   subject  to  the 

charge. 

Doev.sy-  ^-  I"  another  case.  Lord  Kenyon  directed  a  jury  to 

rr«nn'R  2.     pr^^ume,  that  an  old  satisfied  term  was  surrendered ; 

saying,  that  he  grounded  himself  upon  the  doctrine  bud 
Ball.  N.  p.  down  by  Lord  Mansfield  in  the  case  of  Lade  v.  Holford; 
^^^'  which  was  not,  as  had  been  supposed,  that  an  ejectment 

might  be  maintained  upon  a  mere  equitable  title,  for 
that  would  remove  ancient  land-marks  in  the  law,  and 
create  great  confusion;  but  that  in  all  cases  where 
trustees  ought  to  convey  to  the  beneficial  owner,  he 
would  leave  it  to  the  jury  to  presume,  where  such  pre- 
sumption might  be  reasonably  made,  that  they  had  con- 
jini€,e.2.        veyed  accordingly ;  in  order  to  prevent  a  just  title  fironi 

being  defeated  by  a  matter  of  form. 
Goodtitie  1..         ^-  ^^  a  subsequent  case,  he  said,  that  though,  under 
R*47!'^^*™  certain  circumstances,  a  jury  might  presume  a  satisfied 

term  to  have  been  surrendered;  yet  if  no  such  pre* 
sumption   was  made,  and  it  appeared  in  a  special  ver- 
dict in  ejectment  that  such  a  term  was  still  outstanding 
in  a  trustee,  who  was  not  joined  in  bringing  the  gect* 
ment,  the  cestui  que  trust  could  not  recover. 
Doer. Scott,        55.  Where  an  old  mortgage  term  of  1,000  years, 
11  East.  478.     created  in  1727,  was  recognized  in  a  marriage  settle- 
ment of  the  owner  of  the  inheritance  in  1751,  by  which 
a  sum  of  money  was  appropriated  to  its  discharge ;  and 
no  further  notice  of  it  was  had  till  1802 ;  when  a  deed 
to  which  the  then  owner  of  the  inheritance  and  the 
representatives  of  the  termors  were  parties,  reciting  that 
the  term  was  still  subsisting,  conveyed  it  to  others,  to 
secure  a  mortgage :  Mr.  Baron  Thompson,  at  the  trial, 
and  the  Court  of  K.  B.,  upon  a  motion  to  set  aside  the 
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verdict^  held  that  it  could  not  be  presumed  to  have  been 
surrendered  against  the  owner  of  the  inheritance^  who 
was  interested  in  upholding  it.  . 

56.  A  term  was  created  in  1711  for  raising  portions.  £mery ».  cro- 
There  was  no  evidence  of  the  payment  of  the  portions :  54.  ' 

but  a  settlement  of  the  estate  took  place  in  1744;  and  it 
contained  a  covenant  that  the  estate  was  free  from  in- 
cumbrances. It  did  not  appear  that  an  assignment  of 
the  term  had  ever  been  made.  On  an  objection  to  the 
title  by  a  purchaser^  Sir  John  Leach^  Vice-Chancellor^ 
held^  that  a  surrender  of  the  term  must  be  presumed  ; 
and  that^  in  matters  of  presumption^  the  Court  will  bind 
a  purchaser^  where  it  would  give  a  clear  direction  to  a 
jury  in  favour  of  the  fact. 

57.  Terms  for  years,  though  assigned  to  a  trustee  i>oci;.Wrigbtc, 
for  the  express  purpose  of  attending  the  inheritance,  no. 
have  in  two  modern  cases  been  presumed  to  be  sur-  /draz.™^*'* 
rendered.  And  in  the  last  of  these  cases.  Lord  C«  J.  Ab- 
bot said,  ^'  Where  a  term  for  years  becomes  attendant 

upon  the  reversion  and  inheritance,  either  by  operation 
of  law,  or  by  special  declaration,  upon  the  extinction 
of  the  objects  for  which  it  was  created,  the  enjoyment 
of  the  land  by  the  owner  of  the  reversion,  thus  become 
the  cestui  que  trust  of  the  term,  may  be  accounted  for 
by  the  union  of  the  two  characters  of  cestui  que  trust 
and  inheritor,  and  without  supposing  any  surrender  of 
the  term ;  and,  therefore,  in  general  such  enjoyment, 
though  it  may  be  of  very  long  continuance,  may  pos- 
sibly furnish  no  ground  to  presume  a  surrender  of  the 
term.     But  where  acts  are  done  or  omitted   by  the 
owner  of  the  inheritance,  and  persons  dealing  with  him 
as  to  the  land,  which  ought  not  reasonably  to  be  done 
or  omitted,  if  the  term  existed  in  the  hands  of  a  trustee, 
and  if  there  do  not  appear  to  be  any  thing  that  should 
prevent  a  surrender  from  having  been  made ;  in  such 
cases  the  things  done  or  omitted  may  most  reasonably 
be  accounted  for,  by  supposing  a  surrender  of  the 
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term;  and,  therefore,  a  surrender  may  be  preMin- 
ed."  (a) 

(a)  The  doctrine  of  the  Court  of  K.  B.  has  since  been  verj  mach 

the  subject  of  consideration;  and  has  been  questioned  by  the  Lord 

Chancellor,  and  the  L.  C.  Boron.    Sae  Sngd.  on  Vend.  Hth  edit. 

^empwn'''        P'  ^^'  ^^  ^^^— The  Lord  Chancellor  obsenred,  'Ut  is  not  neceaaarj 

Sugd.  42f .         to  consider  much  the  doctrine  of  presumption  with  reference  to  the 

present  case :  but  the  c^^e  of  Doe  r.  Hilder,  having  been  alluded  to, 
and  having  paid  considerable  attention  to  it,  I  have  no  hesitati<Hi  in 
declaring  that  I  would  not  have  directed  a  jurj  to  prresame  a  sur- 
render of  the  term  in  that  case ;  and,  ibr  the  safety  of  tittt  tifleft  Co  the 
landed  estates  in  this  conntrj,  I  think  it  right  to  declare  that  I  do 
not  concur  in  the  doctrine  laid  down  in  that  case." 
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CHAP.  IV. 


Estate  and  Duty  of  Trustees, 


Sect.    1.  Estate  of  Trustees. 
4.  Duty  of  Trustees. 
9.  Their    Acts    not  pre* 

judicial  to  iHeTrusi. 
10.  Esception  —  Convey^ 

ance  withoui  Notice. 
15.  Where  Purchasers  are 

bound  io  see  Trusts 

performed. 
M.  Where   they  are   not 

bound. 
30.  Where  ike  Recej^U  of 

the  Trustees  are  suf- 

ficieht. 
36.  Trustees    have    equal 

Power. 


Sect. 


38.  Can  derive  no  Benefit 

from  the  Trust, 

39.  Bound  to  reimburse  the 

Cestui  qtte  trust. 
49.  Haveno  Alfowftnq^for 

Trouble. 
44.  But  allowed  all  Cost 

and  Expenses. 
48.  Trustees  seldom  per^ 

mittedtopufvhatethi 

Trust  EHate. 
^9.  Refusing  to  acty  mmi 

release  or  ^isclaifn' 
60.  Discharged^  und  others 
appointed. 


I 


Trust  estates  haviog  been  at  first  considered  as  similar  Estate  pf 
tp  uses  before  the  stat.  27  Hen.  8.  trustees  were  con-  *™*^»- 
sequently  held  to  be  in  the  same  situation  as  the  an- 
cient feoffees  to  uses.  But  this  was  soon  altered ;  and 
the  Court  of  Chancery^  in  the  exercise  of  their  juris- 
diction over  trusts^  has  avoided  the  inconveniences 
that  arose  from  leaving  the  legal  estate  in  the  feoffees 
to  sses. 

%.  One  of  the  principal  of  these  wasy  that  the  estates 
of  the  feoffees  to  uses  became  subject  to  all  their  legal 
uioombnaces.  But  upon  the  establishment  pf  trusts  j^t 
became  settled^  that  trustees  only  held  the  legal  estate 


488  Title  XIL  Truut.  Ch.  IV.  $  3—6. 

ip.Wnit.278.  for  the  benefit  of  the  cestui  qtie  trust;  and  that  the 

2 — ^ 318.  ^  , 

No«i  tf.JevoQ,  legal  estate  was  not  subject  to  any  of  the  incumbrances 
"**'         of  the  trustees  ;  to  their  specialty  or  judgment  debts : 
to  the  dower  of  their  widows,  or  the  curtesy  of  their 
husbands. 

3.  Where  a  trustee  is  attainted  of  felony,  the  legal 
estate  is  forfeited :  but  the  cestui  que  trust  is  entitled  to 

Carter's  R.  67.  relief  in  equity.  In  4he  case  of  attainder  for  high 
treason  it  does  not  appear  to  have  been  settled  whether 
the  cestui  que  trust  has  any  remedy  against  the  crown. 

Haid.  461.       And  where  a  trustee  dies  without  heirs,  by  which  the 

•nt.  30. '  lands  escheat,  either  to  the  crown,  or  to  a  subject,  it  is 
doubtful  whether  the  trust  is  at  an  end  or  not. 

Daty  of  4.  With  respect  to  the  duty  of  trustees,  it  is  stiD  held, 

in  conformity  to  the  old  law  of  uses,  that  pernancy 
of  the  profits,  execution  of  estates,  and  defence  of  the 
land,  are  the  three  great  properties  of  a  trust.  So  that 
the  Court  of  Chancery  will  compel  trustees,  1 .  To  per- 
mit the  cestui  que  trust  to  receive  the  rents  and  profits 
of  the  land.  8.  To  execute  such  conveyances  as  the 
cestui  que  trust  shall  direct.  3.  To  defend  the  title  of 
the  land  in  any  court  of  law  or  equity. 

5.  The  necessity  that  the  trustee  should  execute  con* 
veyances  of  the  land  arises  from  this  circumstance ;  that 
as  the  legal  estate  is  vested  in  him,  and  he  is  consider- 
ed in  the  courts  of  law,  as  the  real  owner,  it  follows,  that 

^u,  c.  3.       although  the  cestui  que  trust  can  alone  dispose  of  his 

equitable  interest,  yet  he  cannot  convey  the  legal  estate 
without  the  concurrence  of  the  trustee.  But  where  the 
cestui  que  trust  has  the  absolute  interest  in  the  trust,  he 
can  compel  the  trustee  to  convey  the  legal  estate,  either 
to  himself,  or  to  any  other  person  in  fee  simple. 

2P.Wms.i34.  6.  The  cestui  que  trust  is  only  entitled  to  a  convey- 
ance where  the  whole  of  the  trust  belongs  to  him.  For 
if  lands  are  devised  to  trustees,  in  trust  to  pay  annuities ; 
and  subject  thereto,  in  trust  for  A,  B. ;  the  legal  estate 
cannot  be  taken  from  the  trustees  while  the  annmties 
are  subsisting. 
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7.  Where  there  is  a  cestui  que  trust  in  taU^  he  may  i  Ab.  Eq.  384. 
can  on  the  trustee  to  convey  the  legal  estate  to  him.  BotekrtlAi^* 
And  no  one  can  afterwards  prevent  him  from  barring  ^^"'  ^  ^^' 
the  entail ;  or  the  trustee  may  join  with  the  cestui  que 

trust  in  barring  the  entail.  But  where  the  cestui  que 
trust  is  only  entitled  to  an  estate  tail^  the  trustee  ought 
not  to  convey  to  him  in  fee  simple. 

8.  Infant  trustees  are  enabled^  by  the  statute  7  Ann.  Tit  32.  &  2. 
c.  19,  to  convey  lands  whqreof  they  are  seised  in  trusty 

under  the  direction  of  the  Court  of  Chancery. 

9.  It  is  a  rule  in  equity,  that  no  act  of  a  trustee  shall  oiieir  acts  not 
prejudice  the  cestui  que  trust ;  nor  will  the  forbearance  \^^^  ^ 
of  trustees,  in  not  doing  what  it  was  their  duty  to  have  j^'^""^?^; 
done,  aifect  the  cestui  que  trust ;  since  in  that  case  it 

would  be  in  the  power  of  trustees,  by  delaying,  to  do 
their  duty,  to  affect  the  rights  of  other  persons.  Where- 
fore the  rule  in  all  such  cases  is,  that  what  ought  to 
have  been  done  shall  be  considered  as  done.     And  so  Alien  v.  sayer, 
powerfiil  is  this  rule,  as  to  alter  the  very  nature  of  ^^  ^*  ^' "' 
things ;  to  make  money  land,  and  land  money. 

10.  There  is  however  one  exception  to  this  rule ;  for  Exception— 
if  a  trustee  be  in  the  actual  possession  of  the  estate,  without  notice, 
which   however  is  a  case  that  seldom   happens;  and 
conveys  it,  for  valuable  consideration,  to  a  purchaser, 

who  has  no  notice  of  the  trust,  such  purchaser  will  be 
entitled  to  hold  the  estate  against  the  cestui  que  trust : 
because  confidence  in  the  person  is  still  deemed  neces- 
sary to  a  trust ;  and  it  is  a  rule  in  equity,  that  an  in-  muim^'b  cue, 
nocent  person  shall  not,  in  general,  have  his  title  im-  ^  ^"*^  ^* 
peached. 

11.  If  a  trustee  mortgages  the  estate  to  a  person  who  1  p.  Wms.  378. 
has  no  notice  of  ihe  trust,  the  mortgagee  will  be  allowed 

to  hold  against  the  cestui  que  trust ;  because  mortgagees 
are  considered  as  purchasers,  and  as  having  a  specific 
lien  on  the  estate ;  whereas  it  has  been  observed  that 
estates  held  in  trust  are  not  subject  to  the  specialty  or 
judgment  debts  of  the  trustee. 

13.  If  a  trustee  selb  to  a  stranger,  who  has  no  notice  Bovcyr.  smith, 

Tit.  35.  c.  14. 
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ofUietnis^an^aRerward  repurc^aMs  from  4he  stranger 
for  a  valuable  consideration^  he  will  a^n  beeomo  Uabk^ 
to  the  tmat 
Manseii  p.  13.    WheK  a  purchsser  has  notice  of  the  trusty  though 

leTr!'  ^'^  b«  P^y >  c^  vakaUe  consideration j  be  shall  be  subj  ect  to  it. 
p^^ew-  ^^'  "  '^^^^  Hardwicke  says,. "  If  a  person  will  pur- 
186'  ^  ^*^^'     chase  with  notice  of  another's  rig^hl,  his  g^ving^  a  con- 

sideiation  will  not  avail  him ;  for  he  throws  avvay  his 
money  voluntarily,  and  of  his  own  free  will/' 

iveral49  '^'  ^^  ^^  ^  tntstoe  couvcyB  an  estate  to  a  stranger, 

without  any  consideration ;  though  the  person  to  whom 

it  is  conveyed  has  no  notice  of  the  trusty  yet  he  will  be 

liable  to  H.  (a) 

virhere  pur-         15.  We  hsvc  secu  that  a  purchase  froai  a  trustee, 

bound  to  see     wtth  noticc  of  Uie  tnist^  is  a  fraud,  even  though  the 

^£^'       purchaser  should  pay  a  valuable  CdnrfderatioB.     But 

vrher^  a  trustee  is  authorised  to  sell,  such  a  purchase 
cannot  be  fraudulent   There  are,  however,  many  cases 
in  which  a  purchaser,  vritb  notice  of  the  trusty  is  an- 
swerable for  the  trustee,  and  therefore  bound  to  see 
that  his  money  is  applied  in  execution  of  the  trust. 
ihmdir.KMt,      16.  Thus,  where  a  person  conveys  or  dievises  his  es- 
s^di^      ^'^  to  trustees^  upon  trust  to  sell  it,  for  payment  of  cer- 
sCmer,  Id.     juj^  j^jjjg  speclfiod  iu  the  deed  or  will,  or  in  any  sche- 

dide  thereto  aimexed ;  a  purchaser  wiH  in  that  case  be 

bound  to  see  that  hifi  money  is  applied  in  payment  of 

those  ddiits. 

u«ydr.Biiii-      17.  So  where  a  decree  was  made  for   the  sale  or 

wii^ty«s.i7a.  mQi^tg^ge  of  an  estate ;  with  a  direction  that  the  money 

should  be  applied  in  payment  of  debts  which  were  as- 
certained by  the  report  of  the  Master;  Lord  Hardwicke 
held,  that  a  purchaser  under  that  decree,  was  bouad  to 
see  to  the  application  of  his  money. 

18.  Legacies  stand  upon  the  same  ground  sis  specified 
M  scheduled  ddbts ;  therefore  a  purchaser  mMt  see  thai 
his  money  is  a|4>lied  in  payment  of  them  ^ 

(a)  With  respect  io  trustees  appointed  to  preserve  coAtlngoit  n* 
AAisd^ftf,  Iherr  dttiy  will  l>e  stated  in  Ht  XTF.  Rmkmder. 
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19.  It  k  the  same  where  estate^  are  conveyed  Or 
assigned  to  toustees^  upon  trust  to  dellj  and  i^ply  (fte 
money  for  any  particular  or  specific  purpose ;  a  pur^ 
chaser  of  the  estate^  with  notice  of  the  trusty  is  b«And 
to  see  to  the  application  of  the  iponey.  For  if  the  pur- 
poses to  which  it  is  directed  are  not  fnlfilled  hy  th« 
tnt8teea>  the  estate  will  be  still  liable  to  them^  in  the 
hands  of  the  purchaser. 

SO.  Lands  wer6  vested  in  tnist<6es  by  act  of  pedia^  cottniiv. 
ment^  to  raise  a  sum  of  money  by  riiortgage  to  relmiU  a  2  Vem^^s! 
printing  house.     It  waa  dtereed  that  the  mortg^ee  was 
bound  to  see  the  money  applied  accwdili^y. 

21.  It  is  a  very  common  practice  to  direct  the  ra^ney, 
arising  fr^m  the  sale  of  lands  to  foe  invested  in  the 
funds  io  the  names  of  the  trustees^  upon  several  tnijBti» ; 
iior  does  H  appear  to  have  ever  been  judicially  isettfed 
to  what  extent  a  purchaser  is  bound  to  see  to  the  pei^* 
formance  of  such  a  trust.  In  a  dase  of  thts  kpnd»  the 
late  Mr.  Booth  says^— ^'  I  am  df  o|Hnion  that  dl  that  y^ll  Caaetina 
be  incumbent  on  the  purchaaer  to  see  done  in  this  caae^.  ^^  ^^'  ^'  . 
will  be  to  see  that  the  trustees  do  invest  the  purchaae 
money  in  their  own  names  in  some  of  the  public  stoebi 
or  fu^ds^  or  on  government  securities.  And  m  meh 
case,  the  purchaser  will  not  be  answerable  for  any  Aoiir 
a(^lication  (after  such  investing  of  the  money)  of  afty 
monies  which  may  arise  by  the  dividends  or  interedt^  or 
by  suay  disposition  of  such  funds,  stocloi,  or  securitle$  : 
it  not  being  possible  that  the  testator  should  expect,  fimn 
dny  purchaser,  any  further  d^ree  of  care  or  cfrduUi^ 
spection,  than  during  the  time  that  the  transection  finr 
the  purchase  was  carrying  on.  And  therefore  the  tea- 
tator  must  be  supposed  to  place  his  sole  confidence  in  the 
trustees.  And  this  is  the  settled  practice  in  tiiese  cases. 
And  I  have  often  advised  so  much,  and  no  more,  to  be 
done ;  and  particularly  in  the  case  of  the  trustees  utikor. 
the  Duefaess  of  Marlborough's  vnU."  Mr.  Wilbfahma 
is  ^d  to  have  been  of  the  same  opipiion. 

2@..  On  the  other  huid,  it  has  been  long  fidly  ertab^  where  tbfyaie 

^  not  bound. 
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1  Vera.  261.     lished,  that  where  lands  are  vested  in  trustees,  to  be 
3  Bro'  rJ  96. '   sold  foF  payment  of  debts  generally^  without  any  speci- 
fication of  such  debts^  a  purchaser  is  not  bound  to  see. 
to  the  application  of  his  purchase  money. 
Amb.  677.  23.  It  is  the  same  where  lands  are  charged  with  the 

7  — 1323.      payment  of  debts  g^enerally.     Lord  Eldon  has  said^  that 

a  charge  is  a  devise  of  the  estate^  in  substance  and  ef- 
fect^ pro  tantOj  upon  trust  to  pay  the  debts.  And  in 
another  case^  he  said^  it  had  been  long  settled^  that 
where  a  man  by  deed  or  will  charges  or  orders  an  estate 
to  be  sold^  for  payment  of  debts  generally,  and  then 
makes  specific  dispositions^,  the  purchaser  is  not  bound 
to  see  to  the  application. 

24  It  has  been  stated  that  a  purchaser  is  bound  to 
see  to  the  payment  of  legacies.  But  where  a  trust  is 
created  for  the  payment  of  debts  and  legacies,  a  pur- 
chaser is  not  bound  to  see  that  his  money  is  applied  in 
payment  of  the  legacies. 
s^*  **'  .  25.  A  person  devised  his  real  estates  to  trustees,  upon 
Amb.  188.^      trust  to  Sell  the  same,  and  out  of  the  money  arising  firora 

such  sale  to  pay  his  own  and  his  father's  debts  and  le- 
gacies. Lord  Hardwicke  said — ^^  The  subjecting  the 
estate  to  the  payment  of  legacies  will  not  make  the 
purchaser  answerable  for  the  disposition  of  the  money ; 
b^ause  the  legacies  cannot  be  paid  without  the  ddirts : 
and  they  are  not  specified." 
1  Bro-^iL  186*'  ^-  ^"  ^  modern  case  Lord  Thurlow  said,  that  where 
ii.2ded.         debts  and  legacies  are  charged  on  lands,  the  purchaser 

will  hold  free  from  the  claim  of  the  legatees ;  for  not 
being  bound  to  see  to  the  discharge  of  debts,  he  cannot 
be  expected  to  see  to  the  discharge  of  legacies ;  which 
cannot  be  paid  till  after  the  debts. 
ArtSnfTciuu  ^'  Where  a  person  devised  his  estates  to  his  cxe- 
Fiife  Fnni'  c^^rs,  to  be  sold  for  payment  of  debts,  in  case  his  pcr- 
Opin^i2i.       sonal  estate  should  prove  deficient ;  it  was  held  that  a 

purchaser  was  not  bound  to  inquire  whether  there  was 
a  deficiency  of  the  personal  estate  or  noL  For  if  the 
personsd  estate  was  sufficient,  yet  he  should  hoM  the 


Title  XII.  Trust  Ch.  IV.  9.  27—30.        '  493 

lands  purchased^  against  the  heir ;  and  the  heir  should 
have  his  remedy  against  the  executor.  But  if  there 
be  a  lis  pendens  between  the  heir  and  executor^  to 
have  an  account ;  it  is  sufficient  notice  in  law^  without 
actual  notice  of  the  suit ;  so  that  a  purchaser  takes  it  at 
his  peril. 

28.  It  has  been  long  settled^  that  where  lands  are  1  Vern.  so9^ 
conveyed  to  trustees^  in  trust  to  sell  and  pay  debts,  if 

more  is  sold  than  is  sufficient  to  pay  the  debts,  that 
shall  not  turn  to  the  prejudice  of  the  purchaser;  for 
he  is  not  obliged  to  enter  into  the  account;  and  the 
trustees  cannot  sell  just  as  much  as  is  sufficient  to  pay 
the  debts. 

29.  In  a  case  where  lands  were  directed  by  will  to  be  LutwycH  « 
sold  for  payment  of  debts ;  and  a  decree  made  in  Chan-  2  Bro.  r!  Mf. 
eery,  that  the  estate  should  be  sold  for  that  purpose ;  a 
purchaser  under  the  decree  refused  to  complete  his  pur- 
chase, because  more  of  the  estate  was  sold  than  was 
necessary.     Lord  Thurlow  said — ''  If  the  Master,  in 

seUing  the  whole,  has  consulted  the  convenience  of  the 
estate,  he  has  acted  right.  The  power  given  to  the 
trustees  was  to  sell  the  whole,  or  such  part  as  might 
be  expedient.  The  Court  has  decreed  in  the  same 
way ;  and  the  Master,  with  the  consent  of  the  parties 
interested,  has  sold  the  whole.  A  purchaser  cannot 
come  in  to  object  to  it.'*  The  objection  was  over- 
ruled. 

90.  An  opinion  has  long  prevailed,  that  in  all  cases  where  Uie 

•  --  ,.  lilt       receipt  of  the 

where  lands  are  vested  m  a  trustee  to  be  sold,  the  tnuteeUsaf- 
trustee  is  competent  to  give  a  discharge  for  the  purchase  ^^"** 
money.  That  the  rule  affecting  a  purchaser  with  mis- 
application of  the  trust-money  only  applies  where  there 
is  no  hand  appointed  to  receive  it ;  as  in  the  case  of 
a  specific  charge  on  the  lands  in  the  hands  of  the 
heir  or  devisee ;  there  a  purchaser,  dealing  with  such 
heir  or  devisee,  is  bound  to  see  that  such  charge  is 
satisfied.  This  opinion  is  founded  on  the  following 
authorities. 


Anon. 

1  Salk.  153« 


Outhbert  v. 
Baker,  Trin. 
1790. 

Sogd.  Vend. 
378.  3d  ed. 


4  Ves.  99. 


Balfour  v. 

Welland, 

16  Yea.  151. 

Sowanby  9. 

Laev, 

4  Madd.  Hi. 
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SI.  A  person  limited  an  estate  to  tnistees^  for  pay- 
ment of  debts  and  legacies.  The  trustee  raised  the 
whole  money^  and  the  heir  prayed  to  have  the  bnd. 
This  was  opposed^  because  the  trustees  had  not  applied 
the  money^  but  converted  it  to  their  own  use ;  so 
that  the  debts  and  legacies  remained  unpaid.  It  was 
determined  by  the  House  of  Lords^  that  the  heir  should 
have  the  land  discharged^  and  the  legatees  should  take 
their  remedy  against  the  trustees.  For  the  estate  was 
dd)tor  for  the  debts  and  legacies^  but  not  for  the  faults 
of  the  trustees  :  therefore  w  as  only  liable  so  long*  as  the 
debts  and  legacies  might  be  paid.  Where  the  land  had 
once  borne  its  burthen^  and  the  money  was  raised^  it 
was  discharged^  and  the  trustees  liable. 

3i.  A  purchaser  objected  to  the  ti^e  to  an  estate 
which  was  vested  in  a  trustee^  in  trust  to  sell^  and  to  di< 
vide  the  money  amongst  the  children  of  certain  persons  ; 
on  the  ground  that  he  would  be  liable  to  encounter  the 
inconveniences  of  seeing  to  the  application  of  his  pur- 
chase-money. Lord  Thurlow  decreed  a  specific  per- 
formance of  the  agreement^  and  refused  to  give  the 
purchaser  his  costs. 

33.  Lord  Kenyon^  when  Master  of  the  Rolls^,  inclined 
strongly  to  the  opinion^  that  where  trustees  have  power 
to  sell^  they  must  have  the  power  incident  to  the  cha- 
racter^ namely^  the  power  to  give  a  discharge  for  the 
purchase  money.  And  in  a  late  case,  where  a  pur- 
chaser objected  to  a  title,  on  the  ground  that  he  was 
bound  to  see  to  the  application  of  the  money.  Sir  W. 
Grant  over-ruled  the  objection  upon  another  ground. 
But  said-~r.''  1  think  the  doctrine  upon  that  point  has 
been  carried  farther  than  any  sound  equitable  prin- 
ciple will  warrant.  Where  the  act  is  a  breach  of 
duty  in  the  trustee,  it  is  very  fit  that  those  who  deal 
with  him  should  be  affected  by  an  act  tending  to  de- 
feat  the  trust  of  which  they  have  notice.  But  where 
the  sale  is  made  by  the  trustee  in  performance  of  his 
duty,  it  seems  extraordinary  that  he  should  not  be  able 
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'  to  do  what  one  should  think  incidental  to  the  right 
exercise  of  his  power ;  that  is^  to  give  a  valid  discharge 
for  the  purchase  money. 

34.  It  is  the  usual  practice  to  insert  a  clause  in  all 
deeds  and  wiRs^  by  which  trustees  are  enabled  to  sell 
lands^  declaring  that  their  receipts  shall  be  a  sufficient 
discharge  to  the  purchasers^  who  shall  not  be  answer- 
able or  accountable  for  the  misapplication  or  non-appli- 
cation of  the  purchase  money.  And  it  is  fully  settled^ 
that  where  a  clause  of  this  kind  is  inserted  in  a  deed  or 
wiB,  by  which  trusts  are  created^  the  trustees  may  make 
a  good  title  to  a  purchaser.  But  in  a  case  of  this  kind  all 
the  trustees  must  Join  in  the  receipt. 

35.  Mrs.  Crewe  conveyed  an  estate  to  the  use  of  Creweir. 
herself  for  life^  remainder  to  three  persons^  their  heirs  4  Ves.  97. 
and  assigns^  in  trust  to  sell ;  with  a  proviso^  that  the 
receipts  of  those  three  persons  should  be  a  sufficient 
discharge  to  the  purchasers.  One  of  the  trustees  died  ; 
another  refusing  to  act^  conveyed  his  interest  to  the  re- 
maining trustee^  who  sold  the  estate.  The  purchaser 
refused  to  take  the  title^  unless  the  trustee  who  had  con- 
veyed his  interest  would  join  in  the  receipt  for  the  pur- 
chase money^  which  he  declined. 

Lord  Rosslyn  said^  he  must  allow  the  objection  :  if 
the  trustee  had  renounced^  he  might  dissent ;  for  then 
the  whole  estate  would  have  been  in  the  remaining 
trustee.  But  according  to  the  way  they  managed  it^ 
he  had  accepted  the  trusty  and  conveyed  away  the 
estate.  That  part  of  the  trust  that  consisted  in  the 
application  of  the  money  he  could  not  convey  away. 
The  purchaser  taking  the  title  with  the  knowledge  of 
the  trusty  would  be  bound  to  see  to  the  application  of 
the  money. 

36.  Trustees  have  all  equal  power^  interest^  and  au-  Trustees  h«ve 
thority ;  they  cannot  act  separately^  but  must  all  join,  S?.   ^^^^* 
both  in  conveyances  and  receipts.     But  although  two  T^^^'i?!' 
trustees  join  in  a  receipt,  where  the  money  is  in  ftict  b.2.c.7.s  5. 
paid  to  one   of  them  only,  yet  the  trustee  who  ac- 


tually  jrec<5iv^d,thefnoney.  wiU  Jm |Efi;^pi?»l  op& *??-■»«- 

countaible.    .,..,,!     ...»       i  »  'Li' 

37.  In  all  modern. deeds  W  whiqb  tWK^f ,  1f*h«?**^' 

a  clause  is  inserted  ^thaf  each  trual^.s^im  be  luXKNurt- 

able  for  such  sums  only  ^  ^  ^liaU,  ,actiial|^>P99P  <^  bi^ 

Bartiettr.       hands.     And  it  has  beep, delj^fTJ^u^         IDiKdMi^vcaw, 

f^.\42.  that  this  doies  not  bind  the  trustees,  v  a  coveaast,  l»t» 

a  clause  of  indemnity  ;  and  the  a<epse  Qf  if  is  Ihis,  j^t 
the  trustees  and  their  heirs,  shall  npt^bp  aflcounjt^bfe  for 
more  than  ^he  receiver.  ,^y ..;,  ,..i 

ctn deriveno  38.  /the  Court  of  Chanc^iry  w^U  pipti^.^^  oftpe  f^- 
thrtrist"  mit  a  truste^  to  derive  i^ny  ^^e^  ,frqpn  .fhf(,jtiwt« 
FoA^r.'i^;  Therefore  if  a  trustee  compound  a  4^]^^  Q|:;biU(a  iifor 
1  Bro.  R.  130.  i^g^  jjjj^j^  jg|  ^y^  ^pp^^  ii^^  j^g  shall  jttot  .denxf^  .^ay  9#M^ 

tag;e  to  himself  from  such  a  tranfiactjp^. .,  .B^w^ecei^a 

trustee  releases  or  coippounds  a  deb^if  ttat^Ql^fC^ta^ave 

been  done  for  the  benefit  of  the.  (^st /the  Tfii^e  ^W 

,       be  excused.       .    _  .  ,  ....  .,.....,     .    h  '.- 

BoDodtoKim-      39.  Whereveif  trustees  '«^r,& ,;  guilty,  ot.»  (}u-ea^tjOf 

cSJSuu.       trust,  the  Court  QfChj^nipery'  will . compel  .^hifm  .^(jjflMo- 

ISth..         burse  the  ce8t^i  'que  trust  for ,  any.  Iqjf  ,w){^btt  ***  -.«W 

axft^ki       ''*^®  sustained.    Thus,  if  a  trustee  ^^Is  tl|p  ^^j^f^  *« 

will  be  compelled  in  ie(ipity  .to  n^^.a  f^U.o(yi«|eii{|Nl- 
to  the  cestui  que  trust.     An^  if  9.,^|n^\^^o^<^i^  ABf 
act  done  by  a  co-trustee^  whiff h ,a9iQan)^,^  «^j^^f|Mf^,6f  ■ 
trust,  "be  win  thereby  ma^e'lijip^ejf,^u«||^^  n 

1  Ab.  Eq.  384.      40.  Lord  l^oba^  is  si^d  to,hayg  ^^(}f  ^ipiov^^tint 

an  action  at  law  mi^bt  be  p»io^|[(^d^9;g^!)»(  a,4lro||^ 
2Atk.6i2.       for  breach  of  trust.     This  is  not*  consistent  with . Jj^^cd 

Hardwickefs  d/efinition  of  a  trust,;.ja||^y,XliH|y^i8  Vf^ 

a  confidence  between  .partie^  that  w>  Ml^fO^  b^  iW^ 

•  lie  ;'  but  is  merely  a  case  for  the  .^QongWcjipUsilpi.  of  f>.fi^ 

of  e<j.uity.     It  is,  however^  obsenrw^^  ti|l^.jfi|en  in 

Fomit,  J09.    equity  the  cestui  que  trust  is  consid)^i}ed,f|||^.^«j^/iii)Vle 

l^^pui-   contract  creditor,  in  respect , of  such. jiri^sk^^^riisL; 

upt,«/«,c.i.  unless  Jthe  trustee  has  acknowledged,  j(t^  j^^  Uh^^ 

.    trust  estate,  under  his  hand  and  s^I.  ...    ^ ., .,  „. 

41.  It  is  usual  to  insert  in  all  4.e(54^j?y,  wJWclh*WM* 


Mowmiui, 
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mre  created^  a  cktne  that  the  trustees  shall  not  be  an- 
0weraUe  for  any  misfortune,  loss^  or  damag-e^  which 
may  bsqppen  in  the  execution  of  the  trusts^  unless  they 
arise  from  their  own  wilfiil  default.  But  courts  of  equity 
charge  trustees^  and  also  their  representatives^  with  the  Momfort ». 
consequences  of  a  breach  of  trusty  whether  they  derive  a  f/^^ve^'i'ss. 
benefit  from  the  trust  or  not. 

48.  It  is  an  established  rule  that  a  trustee  shall  have  Havenoaiioir- 
noaHowance  for  his  care  and  trouble  in  the  execution  of  trouble. 
the  trust ;  for  on  pretences  of  this  kind  the  trust  estate  ^^o^cfrJti'x 
might  be  impoverished.     Besides,  the  great  difficulty 
there  might  be  in  adjusting  the  quantum  of  such  allow- 
ances^ as  one  man's  time  may  be  more  valuable  than 
another's ;  nor  can  there  be  any  hardship  in  this,  be- 
cause every  person  who  is  appointed   a  trustee  md.y 
choose  whether  he  will  accept  the  trust  or  not. 

43.  3ttt  in  a  case  where  there  was  a  direction  in  a  FAVwiuvMr^j, 
wiB  that  the  trustees  should  be  paid  for  their  trouble  as 

weB  as  expense^  and  it  being  objected  that  this  might 
be  of  general  prejudice.  Lord  Hardwicke  said,  this  was 
a  Itgkty  to  the  trustees,  to  whom  the  testator  might  give 
aatisiaettoa  if  he  pleased.  In  Serjeant  Halls  will.  Sir 
Richard  Hopkins's,  and  the  Duchess  of  Marlborough's, 
there  was  a  great  allowance  made  to  the  trustees  .for 
their  trouble,  and  no  inconvenience  ;  because  it  could 
carry  it  no  farther  than  where  there  were  particular  di- 
rections. The  Master  was,  therefore,  directed  to  inquire 
what  the  trustees  might  reasonably  deserve  for  their 
troubte. 

44.  A  trustee  wifl,  however,  be  allowed  all  costs  and  Bat«iioircd  at 

•    i«  •*•"  •>  costs  nod  ex- 

esipenses  which  he  has  been  put  to  in  the  execution  of  pomies. 
bis  trust,  unless  he  has  been  guilty  of  improper  conduct,  j^^'  ^    ^' 

45.  Thus  if  a  trustee  sues  in  Chancery  for  the  trust  Anumd  r. 
estate^  and  obtains  a  decree,  with  costs ;  and  afterwards  2  cb^^'ca'.  128. 
the  eetltii  que  trust  exhibits  a  bill  against  him  for  an  ^^\  p'vv^^. 
account  of  the  trust  estate ;  the  trustee  will  be  allowed  ^so! 

in  h»  disbursements  his  Ml  costs,  and  will  not  be  con-*  ca.  266. 
eluded  by  the  costs  that  were  taxed. 
YOL.  1.  2  k 
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.1  / 

2r.Win».  155.      46.  It  is  said  by  Lord  King  to  be  a  rule^  that  tbe; 

ceslui  que  trust  ought  to  save  the  trustee  harmless^  as 
to  all  damages  relating  to  the  trust :  therefore^  where  a 
trustee  has  honestly  and  fairly^  without  any  probability 
of  being  a  gainer^  laid  out  money^  by  which  the  cestm 
que  trust  is  benefited,  he  ought  to  be  repaid. 

47.  In  all  modern  deeds  whereby  trusts  are  created 
there  is  a  clause  authorizing  the  trustees  to  reimburse 
themselves  all  costs  and  expenses  which  they  shaB  W 
put  to  in  the  execution  of  their  trust. 

Trustees  sci-         48.  It  was  formerly  held  that  a  trustee  should  not 

doin  permitted  -^  j%       «  •  i**     ■ 

to  purchaso      purcliasc  any  part  of  the  trust  estate  for  himself^  on  ac^ 
ebute.  count  of  the  dangerous  consequences  that  might  ensae 

from  such  a  practice. 
DuviBon  V.  49    Thus  it  was  declared  by  Lord  Hardwicke  that 

GRrdner,  ^  J 

Mss.  R.  J 743.  the  Court  of  Chancery  will  not  suffer  a  trustee  to  pur- 
chase the  estate  of  the  cestui  que  trusty  during  ,hi9  mi- 
nority ;  though  the  transaction  were  fiiir  and  honesty 
and  as  high,  or  a  higher  price  given  than  any  ptber 
person  would  give.  This  the  Court  had  always'  dis- 
countenanced^ upon  account  of  the  general  inconvfc* 
nience  that  might  happen  from  bargains  of  tbis  kind. 
But  where  there  was  a    decree   for  sale  of  a  trust 

■ 

estate,  and  an  open  bidding  before  the  Master^  there 
the  Court  had  permitted  the  trustee  to  purchase ;  for 
that  wais  an  open  auction  of  the  estate.  '  At  flie  same 
time,  he  said^  the  rule  qf  the  Coutt  agamst'ti^stee^  pur- 
chasing^ did  not  extend  to  trusts  for  persons  oif'iullage* 
wiiripdaie  V.  ^Q  jn  another  case,  where  on  a  devise  lo  ^^  for 
X  Ves.  9,         payment  of  debts  the  trustee  himself  purcnased  part ; 

Lord  Hardwicke  said>  he  would  not  allow  it  to  stand 
good^  although  a^pther  person,  being  the  besi^  bidder, 
bou&:ht  it  for  him  at  a^  public  sale ;  for  he  Knew  the  dan- 
fferous  consequence.  Nor  was  it  enough  tor  toe  tnislee 
to  say,  you  cannot  prove  any  fraud,  as  it  was  iaiusown 
rirfe6Vei.      power  to  conceal  it.     But  if  the  maionty  of.thc.cre-^ 

ditors  acrre^d  tp  allow  it,  he.  should  not  b^  afraMl  of 
making  the  precedent.  . 


f         .  •  •  .«'♦   If    .  I*- 
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51.  A  trustee,  who  had  acted  improperly  in  other  {^*jl|j^^/' 
respects,  boug^ht  a  lease^  which  was  part  of  the  trust  4  Bro.  it.  lei. 
property,  at  an  appraisement ;  and  after>vards  renewed 
it  in  his  own  name.     Decreed,  that  he  should  be  a 
trustee  only,  and  account  for  what  he  purchased. 

53.  In  a  subsequent  case  it  was  said  there  was  no 
general  rule  that  a  trustee  to  sell  should  not  himself  be 
the  purchaser;  but  that  he  should  not  thereby  acquire 
a  profit. 

53.  An  estate  was  conveyed  to  six  persons,  in  trust  whichcotc  r. 
to  sell  for  the  benefit  of  creditors.     The  estate  was  put  3Vc».jun!740. 
up  to  auction,  and  purchased  by  one  of  the  trustees, 
who  afterwards  sold  it  at  a  profit.     Upon  a  liill  filed  by 
some  of  the  creditors,'  praying*  that  this  purchase  by  the 
trustee  might  be  for  the  benefit  of  the  creditors  ;  Lord 
Rosslyn  said,  it  was  a  plain  point  of  equity,  and  a  prin- 
ciple of  clear  reasoning,  that  he  who  undertakes  to  act 
for  another  in  any  matter  shall  not,  in  the  same  matter, ' 
act  for  himself.     Therefore  a*  trustee  to  sell  shall  not 
gain  any  advantage  by  being  himself  the  person  to  buy.  8  Vcs.  345. 
He  is  not  acting  with  that  want  of  interest,  that  total 
absence  of  temptation,  that  duty  imposed  upon  him,  that 
he  shall  gain  no  profit.     The  consequence  is  beyond 
doubt,  that  in  whatever  shape  that  profit  redounds  to 
him,  whether  by  management,  which' is  the  common 
way,  or  by  superior  good  fortune,  it  is  not  fit  that  be- 
nefit should  remain  in  him.     It  ou2;ht  to  be  communi- 

rated  to  those  whose  interests  being  put  under  fiis  care, 

I     _  ,  •  ^*      .1,1,      '       t 

afforded  him  the  means  of  "-ainino-  that  advantage. 
The  trustee  was  decreed  to  account  for  the  profit,<5, 
with  co^ts. 

M*.  In  anpther  <;ase  it  waj4  resolved,  *  that'  where  'a 
trustee  purchases  the  trust  estato,  however  fair  trie  frans- 
action,  it  must  be  subject  to  an  option  in  the  cestui  que 
trust,  if  he  comes  in  reasonabl^s  tinie,  to  have  a  resale. 

55.  A  person  devised  his  estate  to  two  trustees,  upon  camnbciu. 
trust  to  sell.  One  of  the  trustees  purchased  part  of  the  5v«u5V«. 
estate  at  auction.     A  bill  was  filed  by  the  residuary  le- 

r^    Jk    i«* 


1^  TiU^^IV  Tru4f%  GkVi.  ii&^-^m. 

I«rflnM9f}9  itrfnf  oU;  r  It  ^ppitSLVfAi  upon  I  tint,  avideroci  libat 

.'iS'vtiRr-  B^Aifd^nj,M"i^'  mid  he  would /by  dt  dmrv  119 

itjis^9if»Jt«  M()iav4  t$Le^  inirchfkM  se<i  attde,;if:iki  any 
f^^V^f  ^Idpi^flie  cea<i^'  yiff  fru«(  cbpse^  to  say  b< 
i\f(t,^ti^|;^.j  <The.>trusief$  {^rcbaged,  si^eclt  to.;tli«t 
ffW^W)  >  ^^  reCerir^d  it  tQ,a  marter  tfi  inquite^  ^hetbef 
it:>ifp.|<pr4t^,l)f nefi^of  Uie  plaintiffs  tblit>the  premises 
should  be  resold.  If  the  master,  should  be  of  c^naion 
,,  ^ .  H  tb;i(  i.t»;vit9u}4  ?bQ  fqr  tbeir  benefit,  then  it  wan  dectared 

coiwr.Twi  ;;  i,.^  J^AAQ<lh^rc4se,  however,  iU>iKl.EIdon«floi!i«d<of 

s)  vcs.  234.      appuvQ^i^se^rUqdctr  ^  trust  for.  payivent  of  defaU^  bflhB 

ytr^sf^pe,,^^  pgpfit  for  bis.  father,  both x^neditoirs'  ii|.paitv 

'i^^lWp,! chiefly  becpu^e  the  cestui  que  tru$t  ^h^iM  in- 

fqrjjoSLfi^, ,  and    the  .sole,  inanagtfment   ctf .  thb  »ie ; 

making    surveys,    settling   the    particulars,  fixing*  the 

f        .  fTPyi^>,)^c>   ,H^s  Lordship  said  that  a  cestui^k  trust 

;'    may^dpaj  \yxi]\  \^l^  trustee,  so  that  the  trusted  inayibe- 

-^C9.ii^e  tli^  ,piircli9ser.  of  jtlie  estete.     But  though'^per- 

mitted,  it  ,>v^?  ^  jLr^nsactiap  .of  gireat  delicacy;  lahdAvhich 

the  Court  wouW  ^'^toh  wth  the,  uUnobt  di%^cei;  so 

^mu?]^^,|Lhat  jit, was  y«iry:haz&iidQim  Tara  .tra€ta;eyio  feii- 

;^ge  ^^  suph^a  tr^ps^ctiDW.     A: tnwteeiimigJrt  buyj from 

ih^^ ^e$luiqn(^,trmU  provided  M^^jre-v as  <i»  distbot  and 

clear  ^ntra^t^  £|^pes;tain^d„ t(»  be;,su<{bv  «fter^fyiBaJoiis 

a«?4.?orup^ilq^^JPJ^^>i^aUc>^.of'aJi.  Abeiititipctimatanktes ; 

that  tlie   cestui  que  trust  intended  the  <tm9ti9er>BhQB]d 

^^iW  ^Rf^M}^^^  f^^^h  «P  )fWid^. 9o.)e0aifeakliQnk,.dlo  iid- 

^»?,t?Sfi  .tek^R  %: tiw  trustee,  roft  1  ijifiwtm^iioiL .  ficqiiired 

misl'i^r'''      ^'  ^'^  *^  subsequent  case  Lord  Erskine  conftnnaf  a 

,V^^i9^.J^^f;}i\^^^  thfi-efUnfinnatioa 

flndacqui^S|:efipfi.^tiu?.fes/4ft^^^^  V  ' 

t^fr'^c?;  ^^-  "^^^^  ™se  of  Campbdlt?.  Walker  came-beforc 

1.5  Vcs.  601.  * 


tfa6'd«oreb  widv  Gosto.;'  faint  iaM^"^  Tli«  prkicipleliin 
often  been  laid  dowd/diat  a  tra«teelfoi^  mle-maybd  the 
pHrchwei!  m>  this  sense)  lliat  he  k^y  Gbhtrad  With  "hit 
castas ^e irmt r  ijhat  'witir refereiMtf t(y the  edAtiwtof 
pitrchaw,  they  shaft  no  lon^br  *8|an^  in  'the'  VetfMn^  «i*- 
tBationof  trasteeandc^ftMfiivtfifse:  And' i^  trustee 
iMvringi  thvaikg;h  the*  meditini  6f  that 'sort  bf '  bjeirgfinn^ 
«viden%,  distinedy/ and  hMeiltly  liiroVed,  (iiat  h«  had 
vemored  himself  frota  the  character  of  trustee;  hlis  ^r^ 
chasemay  be  sustained/' 

59'.  Where  a  trustee  rdfoses  to  accetit  a  l^st,  the  Refottag  to 
usual  practice  is  to  require  him  to  rdease'all  his  estate  leaaeordb- 
and  tntemst  to  the  other  trustees ;  or  to  execute  a  d^ed  ^t  32.  e.  26. 
of 'disclaimer.    Where  he  releases  he  is  consider^  atf 
having/ in 'the  first  instance,  accepted  the  tmbt;  and,  Sicke/'tfiiie 
therMEore,  as  to  that  part  of  such  trust  as  consists  of  ^-ss.  ' 
peHBonal 'Confidence,  he  cafinot  transfer  it  to  the  othei^ 
trustees^  > 

60.  It  has  been  stated  that  the  Court  of  Chancery  DiMharged, 
wUl  not  suffer  a  trust  to  fail  for  want  of  a  proper  trustee :  tinted.    *^ 
therefore,  if  a  trustee  refuses  to  accept  of  a  trust,  that  ^"'''*^-  ^• 
Court'  -vrill  interpose ;  and  either  appoint  a  new  trustee, 
or  take  opoi^  itself  the  execution  of  the  trust. 

(61.  »A  person  devised  all  bis  lands  to  two  trustees,  TnTcu. 
upon .  trust  to  sdl  and   pay   his  debts.      One  of  the  Fi^dbT^. 
trustees -desired  to  relinquish  the  trust,  and  the  other 
was  willing*  to  accept  it.     The  Court  of  Chancery  di- 
rected that  the  trustee,  who  desired  to  relinquish,  should 
relbasd  to  (the  other. 

62.<  In  a  subsequent  case  the  Court  of  Chancery  re-  Uredaiev. 

£ttrick 

mbved  a  trustee^  thoUgh  he  was  willing  to  adt,  his  co-  2CiuLCa.20. 
trustees  having  refused  to  join  with  him  in  the  execution 
of  thetriMt 

63«*In  aJate'case  a^  decree  was  made  that  a  woman  Lidcev.De- 
wbo  was  a  trustee,  bat  who  had  married  a  fbreigner^  4Vet.592. 
should  be  discharged  from  th\s  trust,  though  she  denied"* 
any  intention  of  quitting  the  kingdom^  and  desired  to 
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Wst  TUleTCU.  Trust.  CA.IV.  i. 03-^65. 

fcontihue  In  the  truat.  Th?  Court  said  there  was  gretl 
faiconvenience  in  a  married  woman's  being*  a  trustee. 
'  64.  In  all  modern  deedft  of  trust  there  is  a  proviso^ 
that  in  case  of  any  of  the  trustees  d3ring^  or  being  de- 
sirdus  6f  relinquishing  the  trust,  or  becoming  incapable 
of  acting ;  a  new  trustee  shall  be  appointedj  either  by 
the  cestui  que  trust,  or  the  other  trustees ;  and  that 
the  property  shall  be  conveyed  to  such  new  trustees, 
jointJy  >^ith  the  remaining  trustees.  Where  this  clause 
is  omitted,  the  Court  of  Chancery  will  appoint  a  new 
trustee. 
BttdaB  9k  65.  By  a  pHvate  act  of  parliament,  estates  vrete  vested 

A  Vft.  79S.      in  three  trustees,  upon  trust  to  sell,  &c.     Mr.  Scott,  one 

of  the  trustees,  being  appointed  attorney -general  of 
Upper  Canada,  executed  a  release.  A  bill  was  filed 
against  the  two  remaining  trustees,  praying  a  reference 
to  the  Master  to  appoint  a  new  trustee.  It  was  said  to 
be  a  common  case ;  and  the  Court  referred  it  to  a 
Master  to  appoint  a  new  trustee. 
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